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EEPOET OF CASES

IN THE

COURT Of QUEEN’S BENCH.

EASTEE TEEM, 15 VIC.

PreseM

:

The Hon. John Beverley Eobinson, C. J.

“ William Henry Draper, J.

“ Eobert Easton Burns, J.

Miller v. Clark.

Trespass—Right of croivn agent to seize hoards made from crown timber

cut wrongfully.

Held, that under 12 Vic. ch. 30, a crown land agent is not authorized to
seize boards made from crown timber cut wrongfully.

Robinspn, C. J., Dissentiente, who held that such timber might be seized .

in the shape of boards, and not merely while unmanufactured ;
and that

even if this were otherwise, the plaintiff in this case, on the facts stat-

ed below, was not in a position to maintain trespass against the agent
as a wrong-doer, and to recover from him the value of the boards.

Trespass for taking goods.

The defendant, in several special pleas,set iijias a defence,

that the timber seized by him had been cut on crowii'

lands, in the county of Grey, without authority, and

that he, as crown agent, seized it. The plaintiff replied

“ de injuria'"

There were eertain facts for the jury to dispose of on the-

evidence, which were left to their decision by the court

—namely, whether a quantity of lumber, which consisted

of seasoned deal boards, was really the property of the

plaintiff, rightfully acquired
;

or whether the plaintiff
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had not, when the defendant, a crown land agent, came to

seize it, admitted that it was not his, but had been brought

to his mill by a third party, who, as he believed, had taken

it wrongfully from unconceded crown lands. The jury

found in the plaintiffs favour, so far as those questions

were concerned which affected certain issues on the record,

and £39 7s. 6d. damages.

Michards obtained a rule nisi for a new trial, on the law

and evidence, and for excessive damages.

CameroUj Q. C., shewed cause.

The question was, whether the statute 12 Yic. ch. 30

authorizes the government agent to seize deal hoards made
from crown timber cut wrongfully, or whether the authority

is not confined to the seizing of timber.

Eobinson, C. J.—Whether timber” includes deal boards

in a general sense, and without reference to this particular

act of parliament, is a point on which there is no room for

doubt. It is “ wood fit for building,” which is one of the

definitions, and indeed the first definition, which Dr,

Johnson gives of the meaning of the word
;
but I think, in

the popular sense, and indeed in its legal sense, it means

the trunk of the tree, and is employed only in designating

the trunk, or any part of it, while it exists in its solid state,

and not when it is cut up into boards.

But when I look at this statute I see reason to doubt

whether the legislature did not mean to include, under the

word “ timber,” as used in the 7th and 11th clauses, boards

made of the timber, as they certainly do include boards

when they speak of timber in the fourth clause, for there

they allow timber cut under licenses to be seized if the

crown dues are not paid
;
and they say it shall be liable to

seizure whether in the original logs or manufactured into

deals, boards, &c.; and after having said this in express

words, they then in the same clause add, that it shall be

lawful for the officer to follow such timber, and to seize and

detain the same—not repeating the words “ deals ” or

“boards,” but leaving them to be included as we must,

for the purjDOse of this clause, and also of the sixth clause,

deem them to be included, under the word “timber.” Now
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I cannot believe that the legislature intended to allow the

officer to seize the wood, though cut up into boards, on ac-

count of the dues not being paid by persons who really had

authority to cut and take the trees on paying the small duty,

and yet not to permit a seizure of boards made from crown

timber which had been cut without any license at all.

The 2nd, 7th, 8th, 9tb, and 11th clauses are also material

to be considered; and particularly the 7th clause, for that

expressly enacts that the person who cuts timber without

authority shall acquire no right to the timber so cut, or any

remuneration for preparing it for market (that isfor prepar-

ing it in any way for market)
;
and if the trespasser who

cut the timber in question could acquire no right, he could

transfer none to this plaintiff, who nevertheless has recover-

ed a verdict against the seizing officer for the value of the

boards, though it appears from the evidence that he dis-

claimed any interest in them, and declared they had been

brought to his mill by a person who he believed had cut

them wrongfully from crown lands. I think he should

be held to that declaration, or at least that he was bound to

shew that the fact was clearly otherwise, if he could be per-

mitted to do so, which I doubt, at least for the purpose of

making the officer a trespasser. The statute expressly

throws the onus of proof of a rightful cutting of the timber

on the party in whose possession it is found. Even if the

act must be held not to authorize the seizure of timber cut

without license on crown land, after it has been sawed up
into boards and is still lying at the mill, yet I cannot see the

propriety of allowing this plaintiff to recover for the value,

as if ho had a bona fide property in the boards
;
for his saw-

ing the crown timber into boards did not give him the prop-

erty in the boards; he did not pretend that the trespasser

had sold them to him; and if he had attempted to sell them,

the 7th section of the statute must have made the sale ille-

gal, as being made by a person who could have no property

in what he had so acquired.

I think bare possession under such circumstances did not

give a right to the plaintiff to sue the officer as a wrong-

doer, and recover for their value. I refer, as bearing on this
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point, to the case of Elliott v. Kemp, 7 M. & W. 312 (a). I

think there should be a new trial without costs.

Draper, J.. (after referring to the 1st, 2nd, 3rd, 4th, 5th,.

and 6th sections of the act—All the foregoing sections re-

late to licenses to cut, to vesting the right to timber cut

under license or within the limits licensed, and to securing

the payment of the crown dues, for which latter purpose a

lien and power of seizure is given on and over the timber

in any part of the province, whether in the original logs or

cut into deals or lumber; but no forfeiture is contemplated

under this j)art of the act; so far from it, that if a sale be-

necessary to raise the dues, and the cost of seizure and sale,,

any surplus is to go to the licensee.

The 7th section is the first of a penal series. It declares

that any person who without authority shall cut, or employ

others to cut, or assist in cutting “any timber of any kind”

on public lands; or who shall remove, or assist in remov-

ing, any “merchantable timber” so cut, shall not acquire any

right to the timber so cut, or any claim to remuneration for

cutting or preparing the same for market, or conveying

away the same, but shall incur a penalty of 15s. per tree,

with costs, whenever the '‘timber or saw logs made'' have been

removed out of the reach of the officer, “ orit shall otherwise

he found impossible to seize the same''

Section 11 provides that all “timber” seized under this

act shall be deemed condemned, unless notice of claim be

given within a calendar month from the day of seizure. In

default of such notice, the timber may be sold. “All tim-

ber seized ” must mean seized as forfeited, or as liable to

forfeiture, for the provisions following are at variance with

those previously enacted (sec. 6), where timber is seized for

non-payment of dues.

The 4th section shews that the legislature had present to

their minds the differences between “timber ” in the original

logs, and as manufactured into deals, boards, &c.
;
and to>-

secure the payment of the crown dues seizure is authorised,

although the “ timber” has undergone the process of manu-

(a) See also Baker v. Flint 3 U. C. R. (0. S.) 89 ;
Colwell v. Reeves^,

2 Camp. 577, note

:

Fenning et al. v. Lord Grenville, 1 Taunt. 246.
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facture into deals or boards. But then the seizure occasions

no absolute forfeiture
;
nothing but the price agreed to be

paid is to be got by the crown.

Where penalties are inflicted, it is diflerent
;
there is a

penalty of 15s. per tree, or a forfeiture of the timber if it can

%o seized. If a seizure can be made, the penalty is not to be

inflicted. If the timber or saw logs are removed out of the

reach of the officers, which I presume means out of the pro-

vince, or if it shall otherwise be found impossible to seize

the same—^.e., the same timber—then only can the penalty

'of 15s. per tree be inflicted. Impossibility to seize does not

mean hy removal, for that is already specified. May it, or

rather must it not mean an impossibility arising from that

which has been done with the timber—as, suppose it put

into and forming in part or in whole the frame of a build-

ing, or “ manufactured info deals or boards?” Unless this

sort of impossibility is meant, it can only become impossible

to seize if the ‘^timber” become lost, as in rafting and con-

veying through the province towards the market.

In my view, as long as it continues in the shape of lumber

or saw logs, and is within the province, it is liable to seizure.

If removed, or if so used or manufactured as to lose its

simple character, seizure can no longer take place
;
then the

penalty of 15s. per tree must be resorted to. I think, there-

fore, the jury were rightly directed.

Looking at the particular circumstances here, there is

no doubt that the plaintiff, by his own conduct, threw

much suspicion on his case. His assertion that the lumber

was not his when the seizure was first made
;
his taking

only one plank as his own afterwards
;
and his declaration

that Bonchamp owned it, were all much against him. On
the other hand, there was proof that Bonchamp had onlj^

Lrought 2,500 feet, which the plaintiff had bought and paid

for; that some of the boards were made from timber cut on

granted lands; that the boards, &c., seized had been cut as

much as two years. These fficts were all left to the juiy;

and no objection is made to the direction as respects them.

I fully agree that there was much reason to infer thattho prin-

cipal part of the timber was cut on the goverment land;
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but, looking at the veiy strict language of the statute, aud
the very strong powers it gives, and the burden of proof it

throws on the possessors of timber, even to the distinguish-

ing what has been cut on granted land or under license,

when such timber is seized with other timber liable to

seizure, I should hesitate before 1 granted a new trial, when
a verdict has been found for a plaintiff on a case properly

left to the jury. And, as on the only point objected to I

think the direction was right, I am of opinion the rule should

be discharged.

Burns, J.—So far as this case depends upon the construc-

tion of the statute 12 Yic, ch. 30, A71 act for the sale and

better manageineiit of timber upon the public lands

f

I can-

not say I have any doubt. The statute provides for two
classes

;
the one in which the person getting out the timber

does so under the authority of and by license from the

government; and the other where the person is a tres-

passer, and has cut the timber without any authority. I do

not see that the word timber is used throughout the act in

any other than one sense. The object of the 4th, 5th, and

6th sections was, to extend the lien from the crown dues

to the various shapes into which the timber might be

manufactured, whether into deals, boards, or other stuff,

and to follow the timber—that is, into the shapes in which

it may be manufactured—and to seize and detain the same

wherever it may be found, until the dues should be paid or

satisfactorily secured. It was not intended to confound the

terra timber deals, boards, or other stuff, but simply to

make the manufactured articles liable to the crown dues the

same as though not manufactured
;
and in the use of the word

timber in the 5th and 6th sections we must understand as

if the other words “ whether in the logs or manufactured into

deals, boards, or other stuff," where again repeated. The

6th and 8th sections relate to the other class. The seventh

section imposes a penalty of 155. per tree for cutting

without license; and then the 8th section gives author-

ity, upon certain evidence being furnished, that the com-

missioner of ci*own lands, or any officer or agent of the de-

partment, may seize the timber wherever it may be found

within the limits of the province. There is no provision
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here as in the other cases; for following the article into the

manufactured shape. Then, it is to be read as in the 5th and

6th sections should be—that is, as if the other words,

“ whether in the log or manufactured,” &c., were repeated ?

I think not

;

and I think the proviso contained in the 8th

section shews that it was the timber in the original sense

that was meant; for where the timber so cut without license

is made up with other timber into a crib, dram, or raft, or

so mixed up at the mills or elsewhere as to render it im-

possible or very difficult to distinguish the timber so cut

without authority from the other, then the whole would be

forfeited. If “ timber” here is to be read as meaning whe-

ther manufactured into deals, boards, or other stuff, then

it would seem to follow that the mixture of the deals or

boards would render the whole subject to forfeiture. This^

I think, was never intended; and it appears to me that the

true construction to give the word “timber” throughout the

act is that which is usually understood in the trade, and

that the provisions of the 4th seetion were to give the crown

a lien upon that which had been cut by authority and upon

which the dues were not paid, into whatever shape that

might be manufactured
;
but that, as the person cutting

without authority, and any who might assist or remove any
timber, would be liable to a penalty of 15s. per tree, in ad-

dition to losing all remuneration for cutting and removing,

&c., the provisions of the 8th section applied only to the

timber before it was sawn up.

Per Our .—Eule discharged.

Logan v. Eyan.

New trial—costs of, ivhere verdict perverse.

When the question for trial depends upon established rules of law, and
the jury, being properlj’ directed, give a verdict in opposition to the
charge, the party injured is entitled to a new trial ivitkout costs.

Ejectment. Trial before Eobinson, C. J., at Toi*onto.

Verdict for the defendant.

J. Duggan moved to set aside the verdict, as being con-

trary to law and evidence, and the judge’s charge.

Bell shewed cause.
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'Eobinson, C. J My brothers, having considered the

-evidence in this case, are of opinion, as we have already

.intimated, that there must he a new trial.

We only hesitated as to the terms on which it should be

granted. Upon the authority of the cases of Boyle v. Tam-
lyn, 6 B. & C. 340, and of Saunders v. Davis, 16 Jur. 481,

we think the plaintiff, under the circumstances of the pres-

ent case, is entitled to a new trial without payment of costs,

and more especially because the action related to right of

property which depends on certain established rules of law

to be applied to each case, and of which the parties should

not be made to loose the benefit by the jury taking upon

themselves, in a clear case, to act in disregard of such well

established principles. Where the judge fails to lay down
the rule in such cases correctly to the jury, the party suffer-

ing a wrong in consequence is held to be entitled to a new
trial, without paying costs for it

;
and if he were not, com-

plete justice would not be done to him. Where the judge,

however, does give the proper direction to the jury, and they

-either mistake it or choose to act in opposition to it, it seems

freasonable that the party injured by the verdict should be

in no worse position, and so the courts in England have held.

Where the judge expresses his opinion to the jury, as he fre-

quently does, on matters which it rests with them rather

than with him to pronounce upon, there are other consid-

erations to be entertained, though the question of costs must^

even in such cases, be, under some circumstances, a matter

for the court to exercise their discretion upon.

Eule absolute, without costs.

Fox^v. Eose.

iPartne.rship —Fraudulent sale of partnership effects hy one partner—
Trover hy co-partner against the vendee.

‘One of two partners may recover in trover the value of partnership
goods from the vendee of his co-partner, where there has been a frau-
dulent collusion between the vendor and vendee ; but each partner
has a power of sale over the ejffects of the firm, and the mere omission
of the vendor to consult his co-partner is no ground of fraud as
against the vendee. Heldy therefore, that in this case the plaintiff

- could not recover the value of; the partnership goods.

'.Trover. Pleas—'Ist, notguilty; 2nd, not possessed
;
3rd,
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that one Fetterly and the plaintiff were co-partners in man-

ufacturing timber, and as such co-partners had become pos-

sessed as of their own property of the goods, &c.
;
and that

before the said time when, &c., Fetterly sold the said goods

to defendant for a valuable consideration, to be paid to

Fetterly and the plaintiff—viz,, \2L 10s. per thousand—and

justifies the conversion, giving express color to the plaintiff.

To this the plaintiff replied, that such sale was effected

by Fetterly with the defendant in fraud of the plaintiff,

defendant then well knowing the same
;
which the defen-

dant traversed.

The case was twice tried. The jury on the first trial

gave a verdict for the plaintiff for 115?., which the court set

aside, because there were peculiar questions applying to

certain portions of the property for which this action is

brought, which did not apply to another portion, and the

jury had been directed in consequence to find separatly

the value of each, in order that the court might be able to

come to such a decision upon the legal points involved as

would finally dispose of the case. Disregarding this

request, they found a general verdict for the plaintiff,

giving him damages for the value of all the property in

question. A new trial was ordered, on the application of

the defendant.

The facts of the case were as* follows :—Fox and one

Fetterly had been in partnership, and the greater part of the

goods sued for in this action had belonged to them, as part-

nership property
;
while there were other goods which were

the property of the plaintiff alone, and which the jury valued

at 10?. The other and larger quantity of goods which had

been partnership property, the defendant claimed to have

purchased from Fetterly, the plaintiffs partner; and the

plaintiff maintained that this sale was fraudulently made
and with the knowledge of the defendant, which the de-

fendant denied.

Burns, J., before whom the case was last tried, at Corn-

wall, directed the jury that the plaintiff could not bo allowed

to recover on account of any of the partnership property

alleged to be converted, notwithstanding there was no plea

2 10 u. c. Q. B.
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in abatement on account of nonjoinder; for that he stood on

a different footing from a mere joint owner of a chattel, it

being impossible to ascertain on the trial what might be the

value of his interest in the goods as between him and his

partner Fetterly, because that must depend on the result of

a settlement of their partnership accounts, which could only

he gone into in a court of equity.

On this direction the jury gave a verdict for the plaintiff

of lOZ., being the value of the goods belonging to the plain-

tiff alone, and which they found the defendant to have

wrongfully converted.

Hagarty^ Q. C., obtained a rule nisi for a new trial on the

ground that the damages were too small,and that the plaintiff

was precluded from recovering as much as he was entitled

to by the improper exclusion of evidence. He cited Fox v»

Hanbury, Cowper 449
;
Brown v. Hedges, Salk. 290

;
Shir-

reff et al. v. Wilks, 1 East. 48; Eidley et al. v. Taylor, 13

East. 175; Bouker et al. v. Burdekin, 11 /M. & W. 128;

Longman et al. v. Pole et al., 1 M. & M. 223
;
Addison v.

Overend, 6 T. E. 766
;
Sedgworth v. Overend et al., 7 T. E.

279
;
Scott v. Godwin, 1 B. & P. 74 ;

Chy. on Pig. 1, 72, 75.

Vankoughnet, Q. C., shewed cause, and cited Story on

Partnership, p. 196.

Eobinson, C. J.—I think that the direction of che learned

judge was not strictly accurate. The case of Longman et

al. V. Pole, et ah, IM. & M. 223, is in point; and there seems

to be no good reason why a partner should in any such

action against a third party stand on a different footing

from any other joint owner of a chattel, as to his right to

recover, where there is no plea in abatement. It would

seem absurd, in such a case to join the other partners.

If there was fraud in the sale, I apprehend it would not

have the effect of transferring the interest of Fetterly, so as

to make Eose a tenant in common of the goods with Fox
the other party, and thereby disable Fox from treating the

vendee Eose as being wrongfully in possession of the goods.

Where a partner, acting in the ordinary course of business,

sells goods of the drm he does so by virtue ofan understood

general agency on behalf of the whole firm
;
and if in the
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particular facts of the transaction there is proof of a fraudu-

lent collusion between him and the vendee, then I conceive

nothing passes, because he must be known not to be then

acting within the scope of his agency
;
and in such cases, I

aiDprehendthatthefraudulent sale has not the effect of passing

the interest (whatever that may be) of the partner acting

collusively, so as to constitute the vendee a tenant in com-

mon of the goods with his partners. We must always keep

in mind the distinction between partners and those who arc

merely joint owners of a chattel. As regards partnerships,

it is a general principle that there is a choice of persons to

be exercised. One partner cannot intrude a stranger into

the firm without the consent of the others; and fiirther,each

partner has a lien upon all the stock of the firm for the

balance of the account, and none of the partners can be said

to have a specific interest in any particular, article. His

interest is only his claim upon the partnership on a winding

up of their affairs. If he could assume under this a right to

sell to a stranger an undivided interest in the goods them-

selves, or in any certain portion of them, he would be ren-

dering these principles of no value.

I do not find much in English authorities that bears

directly upon this point, but more in American authorities,

though not as conclusively laid down as one could desire,-

Mr. Collyer, in his treatise, however, in what he does say

upon the subject, loads, I.think, to the conclusion which I

have expressed : 1 refer to his section 123 (note 2), 125,196,.,

382,383,394, 669, 6^1, 672; 1189, 1216, Cora. voL
iii. 37, note a

;
Barton et ah, v, Williams et ah, 5 B, & Aid.

395.

My opinion is, that where the case is one of fraudulent

collusion, the partner defrauded can sue the vendee in

trover, and would not be embarrassed by the objection that

at least the interest passed of the partner who made the

sale
;
and so, that the vendee, being tenant in common of

the chattel, would not bo liable in trover, because he would
have a right to the possession.

But there is really no ground for disturbing this verdict,

which is rightly given for the value of the goods,which were
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the sole property of the plaintiff, and which therefore, this

partner could have no right to sell; for both my brother

judges, who presided severally at the respective trials, are

clear that there was nothing in the case which the plaintiff

desired to prove, which could on his own shewing be taken

as invalidating the sale of the partnership goods on the

ground of fraudulent collusion between Fetterly and the

vendee.

The plaintiff, it seems, insists that the sale was not bind-

ing upon him because his partner took upon himself to sell

without the plaintiff’s previous assent, and without the

plaintiff’s knowledge of his intention. But that surely is

not so. Bach partner can, as a general rule, dispose of the

partnership property in satisfaction of a debt of the firm, or

otherwise. The mere circumstance that he has not the

assent of the other partners is no fraud. The evidence

shewed that the firm were indebted to the defendant, and

that Fetterly made the sale of the timber in question to him;

and, though the sale was to a greater amount than the debt

due, yet the learned judge reports that it was not pretended

that the sale was not for a perfectly good consideration, or

was intended in any way as a fraud upon the other part-

ners, unless it be a fraud that Fox was not consulted.

If that be so, the verdict is right as it is, and it would be

continuing litigation to no purpose to grant a new trial.

Draper, J.—The situation^of Fetterly and Fox was that of

partners, not of mere joint owners of chattel property. The

power of sale, therefore, arising from the relation of co-part-

nership, clearly enabled either Fox or Fetterly to dispose of

the co-partnership property. It appeared that the defendant

was a creditor of the firm
;
the sale to him was made in sat-

isfaction or security for his debt, and for advances to be

made by him in order to pay other debts due by the firm.

As I understand from the learned judge who tried the cause

what the plaintiff insisted was, that because the sale was

made without his consent and against his wish—as he de-

sired to go on, while Fetterly, feeling their embarrassed

state, desired to effect the best arrangement he could

immediately—therefore the sale was fraudulent as against



FOX ROSE. 21

him, and could not divest him of his right of ownership.

The learned judge held the contrary, and that a sale made
for the bona fide purpose of satisfying a creditor and pro-

viding funds to satisfy other creditors, Avas within the

authority of one co-partner, and could not be deemed a

fraud on the other; and I think the learned judge was

right, and that this rule should be discharged.

Eurns, J.—On the first trial of this cause the jury found

for the plaintiff, with damages 1157., which included the

value of the property that the plaintiff claimed as being his

individual property, as well as a share of the partnership

property which his partner had sold to the defendant. So

far as regards, my own opinion, when granting the new trial,

it appeared to me that the plaintiff could not succeed in

recovering a portion of the value of the timber sold by
the plaintiff 8 partner to the defendant in an action of trover

against the vendee. It appeared that the partnership was

at the time of the sale to the defendant indebted to him, and

the sale was in fact effected to discharge that debt, and the

price given for the timber seemed to have been a fair price.

It is true that the price paid by the defendant beyond

the discharge of the debt was paid or accounted for to

the partner of the plaintiff—the plaintiff, so far as ap-

peared, not participating in the proceeds in any way;

but that I take to be a matter between the partners them-

selves, and for which the defendant could not be made
accountable. At the second trial, before myself, many of

the facts gone into at the first trial were not proved,because

the plaintiff’s counsel rested his case upon the proposition,

that admitting all that the defendant could urge respecting

his having paid a fair price for the timber, and that at the

time it was partly to satisfy the defendant’s demand,' yet

that as the plaintiff and his partner were engaged in part-

nership, getting out the timber for the Quebec market, and

while in the progress of doing so, before their work was

perhaps half accomplished, even so far as the manufacture

of the timber in the forest, the partner had no right to sell to

the defendant, and that the sale could not deprive the plain,

tiff of his share of the property, the defendant being aware
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for what purpose the partnership were manufacturing the

timber; and that the defendant dealing with the partner

alone; and paying him alone, it was a fraud on the plain-

tiff’s rights
;
and under these circumstances he could main-

tain trover against this defendant, who was aware that he

was dealing adversely to the plaintiff’s rights for his share

of the value of the timber. I could not adopt the plain-

tiff’s view, for the reason, as it appeared to me, that there

was a distinction between the position of part-owners of

a chattel—which might be either a tenancy in common or

-a joint tenancy—and the case of partnership, in which the

right of the two partners, though they were joint tenants,

extended over the whole property
;
and the case not being

one of such fraud in the defendant as permitted him to sue

alone, no separate action could be maintained against the

vendee by one partner for a share
;
and for this reason I re-

jected the plaintiff’s evidence, and told the jury they were

simply to consider the case as regarded the property claim-

ed by the plaintiff to bo his individual property.

1 still think the view I took the correct one, and that to

allow the plaintiff to recover under these circumstances,

would be productive of great embarrassment to trade and

commercial transactions, and would tend to make it neces-

saiy for every one dealing with firms to be first satisfied

that the parties with whom the dealing took place had the

authority or sanction of his co-partners to deal with the

partnership property. So far as regards property held by a

tenancy in common, it is incumbent on the purchaser to see

that the seller can confer a title to the whole
;
and if he

buys without the seller being clothed with the authority to

deal with it, he becomes accountable to the owner in the

proportion of value which by the title the owner had in the

property. This is clearly established by the case of Barton

V. Williams, 5 B. & Al, 395, affirmed in error, 3 Bing. 139.

All the cases of part owners of property to be found proceed

upon that principle. Nearly all the cases to be found upon

the subject are collected in the two cases ofFarrar v. Beswick,

1 M. & W. 682, and Mayhew v. Herrick, 7 C. B. 229. I

am not prepared to say that the plaintiff might not, even
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upon this sale by his partner to the defendant, have been

enabled to maintain an action of trover against his own
partner—but that is a very different question from sustain-

ing an action against the vendee. In the ordinary transac-

tions between partners, relative to the partnership property,

one partner can maintain no action against the other, but

the remedies against each other lie in equity
;
and there the

accounts between them are all gone into, in order to ascer-

tain their rights and proportions ofthe partnership property’.

Permitting an action of trover to be sustained by one part-

ner against another, is an exception to the rule, and that

exception is allowed upon the principle of the destruction

of the property, or quoad the partner claiming such cir-

cumstances as amount to a destruction of his rights
;
and

in such cases courts of law permit the one partner to sue

the other, and recover such proportionate value of the

article as may either be expressly proved, or such, as in

the absence of proof, would be inferred, Mayhew v. Herrick

was decided upon this principle. The action was against

the ofi&cer of the Palace court,who had sold the whole of the

property of the partnership, and the court held that the

officer must, in such case, stand in the shoes of the

partner against whom he had the execution
;
and therefore

as to the half of the property, he was liable to the plaintiff.

The question raised in the case before us is, whether the

plaintiff can pursue any remedy against the defendant, who
has become possessed of the property. The case of Farrar

V. Beswick was decided upon the construction of the plea
5

but Parke, Baron, says, “As at present advised, though it is

not necessary to give a conclusive opinion, I think that if

the plea had stated that Joshua had a joint interest in these

cattle, and that the sheriff seized and sold tlio whole goods

to levy the execution, it would have been a good answer to

the action.” This proposition was controverted in the ar-

gument of Mayhew v. Herrick, but not decided against.

Maule, J., says, “ It may be that the co-tenant may, if ho

think fit, follow the thing, and make title, notwithstanding

its sale and delivery to a third party.” I can understand

.how this may possibly bo applied to a joint tenancy—for
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instance, in a horse—though still I think the difficulties are

almost insuperable to pursuing the thing in the hands of the

vendee; but I am at a loss altogether to apply it to the case

of partnership property, which is a property so entirely in-

divisible in its nature, that it must be the case that each

j)artner must have a right in him, not to be denied or ques-

tioned, to confer title upon a third person. I am now
speaking of cases where the transfer is not a mere pretence.

In the case before us the fraud complained of was that the

one partner sold all the property, and put the money or pro-

ceeds in his own pocket. That, in my opinion, is not suffici-

ent to enable the plaintiff to pursue the property into the

hands of the vendee. We should, I think, hold to that

which seems to me indispensible to the security and con-

venience of the public, as well as to the facility of tran-

acting commercial business, and what was proposed in this

case fell short of establishing an exception to the proposi-

tion.

Rule discharged.

Williams v. Squair.

Arbitration—Sufficiency of—Damages awarded not recoverable in the

cause— Verdict allowed to stand as security for—execution of award at
same time and 'place not necessary when memorandum ofaward so signed.

Action for injury to a water course and mill privilege. At the trial “th^
cause and all matters in difference between the parties” were referred t^
certainarbitrators,who were specially authorized in the reference to de-
termine the value of the property alleged to be injured, as well as to
award damages.

A verdict was taken for 1,0001.; and it was agreed that the verdictshould
stand as security for the payment of such value, as well as for any
damages that the arbitrators might award, and should be reduced or

increased, according to the award.

At the conclusion of their inquiry, the arbitrators signed a minute of

their decision, but the award itself was not executed until some days
after, and was signed by the arbitrators separately and at different

times. They awarded that the defendant was entitled to a verdict,,

and they assessed the damages in the cause at 5001., and ordered the
verdict to be reduced to that sum.

Held, that under the terms of the reference the verdict might stand as

security for any damages in the power of the arbitrators to award,and
therefore for those given, though the arbitrators took into considera-

tion injuries caused before the first day laid in the declaration, and
which, perhaps, strictly, could not have been recovered for in the
cause. (The award itself was clearly not bad on this ground).
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Semble, that in the absence of any express agreement in the submission,
it would be unnecessary to distinguish how much was awarded in res-

pect of matters in difference in the cause, and how much for other
matters.

Held also, that the arbitrators, having signed a memorandum of their

judgment at the same time and place, might execute the more formal
award separately and at different times, but within the time allowed.

This action was brought hy the plaintiff in respect of an

injury to a water-course and mill-privilege cause by the

defendant; and, at the last assizes held at Cobourg,

cause and all matters in difference between the parties were

referred to Henry S. Reid, Ebenezer Perry, and Nesbett

Kirchhoffer, Esquires. The reference contained a special

authority to the arbitrators to determine the value of the

property for the injury to which the action had been

brought as well as to award damages, if they found that

any had been sustained by reason of the acts of the defendant

Further, that the arbitrators should have power to award
and adjudge that the defendant should pay such value of

the property at such time and times as they thought fit, and

should have power to direct conveyance to be made of the

property; and also to direct the defendant to give security

for the payment of the value of the property, either by bond

or mortgage or otherwise, together with allowance for

interest. It was further agreed that the verdict (1000?.)

should stand as a security for the payment of such value,

as well as for any damages that the arbitrators might award ;

that the arbitrators should distinguish in the award how
much was awarded for the value of the property, and how
much for damages, if any

;
and that the verdict should be

reduced or increased as the said arbitrators should award

;

and that all costs should abide the event.

In pursuance of this reference the arbitrators met on the

20th of May last, and continued their setting on that day
and on the 21st, and examined from thirty to forty witnesses

between the parties; and on the 21st they signed a minute of

their award, but the award itself was not prepared or signed

till some days after. The arbitrators signed and sealed their

award, as by the date appeared, on the 7th of June, and
thereby they awarded thus :

—

First. That the plaintiff had good cause of action against
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the defendant in the said cause; and they assessed and

awarded the damages to be paid by the defendant to the

plaintiff in the cause at the sum of 500^., being the amount
of damages that the plaintiff has sustained by the acts of

the defendant, as complained of by the plaintiff in the cause;

and the arbitrators directed the verdict to be reduced to that

sum.

Secondly. That the property of the plaintiff mentioned in

the reference was worth the sum of 1,100?., to be paid for by
the defendant in four equal annual instalments, of 2'75?. each,

from the 21st May, 1852, with interest, such payments to be

first applied towards the liquidation of any incumbrances

which may exist upon the said property; and that the plain-

tiff do make a conveyance of the said property to the de-

fendant within one month from the 21st day of May
;
and

further that the defendant give to the plaintiff security for

the payment of the said sum of 1,100?. upon the said pro-

perty, as well as upon his, the defendant’s, own oatmeal-mill

and premises, adjoining said property.

Vankoughnet, Q. C., for the defendant, obtained a rule nisi

to set aside the award, on the following grounds

:

First. That the award is defective, the arbitrators not

having thereby disposed of the several issues in the cause

referred to them.

Secondly. That the award does not distinguish between

the matters in difference in the cause, and the other matters

referred to them.

Thirdly. That the arbitrators have fixed the amount of

the verdict in this cause in respect of matters and causes of

action not at issue in the said cause.

Fourthly. That the award does not direct what kind of

security the defendant is to give for the purchase of the pro-

perty therein referred to.

Fifthly. That the award is not final, and is uncertain.

Sixthly. For corruption and improper conduct in the ar-

bitrators, in refusing to hear testimony produced and offered

to them b}^ the defendant, and in awarding an excessive'

sum.

Seventhly. Because the award was not properly executed
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by the arbitrators, havina^ been executed at different times,

in different places, and on different days.

He cited as to the second and third objections. Polkin-

horn V. Wright, 15 L. J. (Q.B.) 70 ;
Wyatt v. Curnell, 1 Howl.

H. S. 327; Gyde v. Boucher, 5 Howl. 129; Eandall v. Ean-

dall, 7 East. 81; Gray v. Gwennap, 1 B. & Al. 106; Tandy

V. Tandy, 9 Howl. 1044; Stone v. Phillips, 4 Bing. K. C. 37;

1 Saund. 24, note 1.

As to the fourth objection. Tipping v. Smith, 2 Str. 1044

;

Thinne v. Eigby, Cro. Jac. 314.

As to the last point, Stalworth v. Inns, 13 M. &; W. 466
;

9 Jur. 285, S. C.; Wright v. Graham, 3 Ex. 131.

Cameron, Q. C., with whom was J, B. RoUnson, shewed

cause. They cited as to the second and third objections,

Bonner V. Charlton, 5 East. 139; Tayler v. Shuttleworth,

6 Bing. K C. 277 ;
Tayler v. Marling, (S. C.) 2 M. & G. 55 ;

Wilcox V. Wilcox, 4 Ex. 500 ;
Baker v. Cotterill, 14 Jur. 1120

;

Phillips V. Higgins, 20 L. J. (Q. B.) 357 ;
Smith et al. v.

Eeece, 14 Jur. 483.

As to the last point. Little et al. v. Newton, 9 Howl. 437.

Burns, J., delivered the judgment of the court.

The first abjection was abandoned on the argument, in

consequence of an agreement being entered into between

the attorneys, that the arbitrators should be released from

specific findings on the different issues. This agreement

also disposes, to a certain extent, of any ground arising

under the second objection—that for want of such separate

finding, it cannot be ascertained whether the plaintiff would

be entitled to the costs of the cause, because it is uncertain

whether any sum for damages has been awarded in respect

of the matters in difference in the cause. Whether such an

objection be tenable in cases where a verdict is taken, seems

to be much doubted in England; for the difficulty might, in

respect of the costs, bo removed by the party waiving them.

The difficulty arises in actions of assumpsit, debt, and cove-

nant, for a demand in the nature of a debt
;
and the scale

at which the costs are taxed depends upon whether the

plaintiff recovers, in respect to the cause of action, a sum
exceeding 20^— Vide Spain v. Cadcll, 8 M. k W. 129;
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Elleman v. Williams, 2 D. & L. 46
;
England v. Davison,.

9 Dow. 1052
;
Morgan v. Smith, 1 Dow. JST. S. 617

;
Eiile

V. Bryde, 1 Ex. 151. The more recent cases of Baker v.

Cotterill, 14 Jur. 1120, before Mr. Justice Wightman, and

In re Smith, 14 Jur. 483, before Mr. Justice Erie, seem to

be much more reasonable than to hold to such strictness as

we find was formerly the case. Where it can be reasonably

inferred from the award that the cause of action has been

disposed of, it ought to be so held; and whether the plaintiff

be entitlea to one scale or another of costs, the cases which

may be cited upon that point have no application in this,

country, inasmuch as we do not allow costs on any gradu-

ated scale according to the amount recovered, as is done in

England. Here the cause has been disposed of by ordering

that the verdict be reduced
;
and though the amount at

which the verdict is ordered to stand may consist in part of

something outside the cause of action, yet if it be within

the submission it is sufficiently certain and there can be no-

reason for distinguishing the amount into different sums,

particularly when it is agreed that the verdict should stand

as a security for any damages the arbitrators might award

to the plaintiff. •

So far as the grounds of the second objection,, taken, in

conjunction with the third objection, are applicable to this

case, they amount to this, that because the plaintiffs declara-

tion stated a day on which the injury was alleged to have

commenced, and that it was continued subsequent to that

day, which was stated to be the 1st of January, 1850, there-

fore the plaintiff’s cause of action was confined. The objec-

tion to the award is, that the arbitrators took into considera-

tion injuries sustained by the plaintiff in 1843, 1844, 1845,

and subsequent years, which were outside the action. The
better opinion seems to be, that when the injury is laid to-

have taken place on a certain day, and on divers other days

and times that the plaintiff is confined to one act before the-

first day. Mr. Starkie, in his work on Evidence, 1841, in

the note, says, on this subject, “ A very learned person has^

intimated a doubt whether any number of trespasses may
not be given in evidence, all anterior to the day first named J’’
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It is of little consequencej however, to inquire into the sub-

ject, for the terras of the reference certainly clothed the

arbitrators with power to go behind the day first named
;

and the only question is, admitting they did so, whether the

verdict can be used to enforce the award. That the award

itself is not bad for joining such damages outside the action

with those within it, is clearly established from the case of

'Tayler v. Shuttleworth, 6 Bing. JS”. C. 277, and reported by

’the name of Tayler v. Marling, .2 M. & G. 550. It is con-

tended on the part of the defendant, that the verdict cannot

f stand as a security for any sura which may have been

awarded upon matters outside the cause of action. That

may be so in some cases, where there is nothing to indicate

that the parties intend otherwise
;
but here the expression

in the reference is, that the verdict shall stand as a security

for the payment of such value as well as for any damages that

the said arbitrators may award. This can have no other

meaning than to cover such damages as it was in the power

of the arbitrators to award, and their power extended to

matters outside the cause as well as within it. It seems to

be clear, and to leave no room for doubt, that the parties

meant the verdict should stand as a security for such dam-

ages, when we sec the power was given to increase the ver-

dict beyond the thousand pounds.

The cases of Prentice v. Eeed, 1 Taunt. 158, and Gray v.

Gwennap, 1 B. & Al. 106, are both strong authorities upon

this point to shew that even in the absence of such express

agreement as we have upon the submission of the parties

in this case, the court will not hold the award void for not

distinguishing how much was awarded in respect of the

matters in the cause, and how much in respect of the other

matters in difference. In our own court the case of ^Yatson

V, the Toronto Gas-light and Water Company, 5 TJ. C. E.

523, has a strong bearing upon this case. There the award
was for future and prospective demands for injuries, upon a

reference, ofter verdict taken, which gave the arbitrators

power to award a sum in full satisfaction of all past and

future demands. In the case we have now to deal wfith

it is reversed, and the demands outside the action are such
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as existed anterior to the time laid in the declaration

—

Under such circumstances, it would seem less objectionable

that the award should have named one sum for the whole

injury which had been from time to time sustained, than

in the other case to take into consideration what may be

argued to be in some measure imaginary : though a sub-

stantial injury may, without doubt, cause future damage.

It was however agreed in that case that the arbitrators

should have that power, and it was held that it was not

improperly exercised in blending the whole in one sum;

and here the scope of the reference gave the power to the

arbitrators to go behind the day named in the declaration,

and having done so the same principle should govern, and

this principle is fully borne out by the authorities.

No argument was pressed upon the fourth objection be-

cause it has been shown that the defendant declined to

accept the property and pay for it. After the referen-ce,

and while the arbitrators were investigating the matters,

the plaintiff entered into an agreement that the arbitrators

might value the property apart from other matters, and he

agreed that he would not compel the defendant to pay such

value of the property, provided the defendant should, with

forty-eight hours after the notice of the award, decline to

comply with the valuation affixed by the arbitrators. The
defendant had notice on the 21st of May, of how the arbitra-

tors had disposed of the matters between the parties, and

he promptly signified his intention not to comply by accept-

ing the property, and paying the valuation. The plaintiff

is not seeking to enforce that part of the award, and con-

siders he is not entitled to it by reason of his agreement,

and it is therefore to no purpose to inquire whether the

objections could or could not be sustained. Besides, it seems

to be separable from the rest
;
and if it were bad might not

render the whole award bad.

The fifth objection is already answered by what has been

said.

The sixth objection is clearly answered by the affida-

vits in reply. Jane’s evidence was not rejected
;

but he

himself appears to have declined giving testimony in con-
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sequence of some understanding he had with the defendant

about purchasing some part of the property, or entering

into some arrangement with him. The defendant was pres-

ent and heard what took place, and he must be held to have

acquiesced in the evidence not being received
;
and after his

not insisting upon the evidence being received, but allowing

the plaintiff and the arbitrators to suppose that they were

to act without Mr, Jane’s valuation, it is quite too late to

make it a ground for setting aside the award. There is the

less reason for entertaining the objection if it really did

amount to an objection, when we see that his evidence

applied only to the valuation of the property being that

part of the award which the defendant declines to comply

with. The defendant very well knew, before the arbitra-

tors mot, that the valuation of the property was submitted

to them, and he should have been prepared to give them all

the evidence he desired to do, or to have asked, if necessary,

for further time to do so. Some thirty or forty witnesses

had been examined, and it is scarcely possible to suppose

that the defendant was not satisfied to let his case rest upon

what had been proved without Jane’s evidence.

The last ground is, that the award is bad because it has

been signed at different times and places by the arbitrators.

This point was raised in Little v. Newton 2 M. & G. 351, but

the Court of Common Pleas hesitated to hold the award

void on that ground. The Court of Exchequer, in two

cases since, Stalworth v. Inns, 13 M. & W. 466, and 9

Jur. 285, and Wright v. Graham, 3 Ex. 131, expressed a

strong opinion against the award, but declined to decide,

leaving the party to his action on the award, as the question

was considered too nice too determine, except in such a

way that there might be an appeal if necessary. In this

case wo are relieved, we think, from pronouncing an

opinion upon a point about which one court hesitated and

another court was rather inclined to take a strong view

adverse to the award, when it is shewn to us that in fact

the arbitrators did, after they had heard all the evidence

and deliberated upon it, make up their minds, and reduced
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the heads of the award to writing and all the three arbitra-

tors signed in the memorandum. This they did on the 21st

May, and the formal award drawn out in extenso only

embodies the memorandum in legal terms and phraseology.

The parties were made aware of the award on the 21st of

May, by copies of the memorandum being delivered to the

plaintiff and the defendant respectively. The more formal

award was signed, it is true, by the arbitrators at different

times and places, but within the time given them by the

submission. The difference between this case and those

cited is, that in the cited cases it did not appear but that

there was or might be an opinion or judgment still to be

given upon some of the submitted matters, or that a meeting

was to take place for the purpose of signing the award.

Here everything was adjudged upon, and actually signed

by the arbitrators on the 21st May, and. there was no

further exercise of opinion or judgment to take place, nor

does it appear that the arbitrators were again to meet.

Tinder these circumstances we think it was competent to

have the formal judgment prepared and signed by the dif-

ferent arbitrators, without forcing them to come together

again merely for the purpose of signing and sealing the

same. Nothing remained to be done but signing and affix-

ing the seal to the formal instrument, and we see no objec-

tion to that being done by the arbitrators separately.

For these reasons we think the award sufficient, and that

the verdict should stand, and that the defendant’s rule should

be dis charged with costs.

Eule discharged.

Tilly v. Fisher.

Trover for promissory notes not in defendant's possession, and not shewn
to have been lost or destroyed—Secondary evidence admissahle.

Trover for promissory notes. The plaintiffs counsel in opening the case

stated that the notes were left by the plaintiff with the defendant as

security, and they had been given up by him to the makers improp-
erly before any demand on the defendant, or refused on his part to

return them.
Held, that no notice to the defendant to produce was necessary ; and
Draper, J., dissentiente that the plaintiff was entitled to prove the con-

tents of the notes without shewing the originals lost or destroyed, or
laying any foundation for the admission of secondary evidence.

Trover for two promissory notes, each being described as
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a note “ made by one A. M. Taggart and one E, E. Moore,

for the sum therein mentioned^ payable to one Andrew
Gage, or bearer, at a certain time therein mentioned, and

now past,” with an averment that they were assigned by

Gage to the plaintiff, and were of great value, viz., 150Z.

Pleas—1. Not guilty.

2. The plaintiff not possessed of the said goods and

chattels in the declaration mentioned, or either of them, as

of his own property.

At the trial, before McLean, J., at Hamilton, the plaintiff

appeared as a witness, and swore that the defendant, being

a justice of the peace, had convicted him of selling spiritu-

ous liqueurs without license, and had fined him bl. and costs :

that a bailiff having seized his goods in consequence, he

interceded for delay: that he had two promissory notes

made by Moore and Taggart, and he was proceeding to

describe them, when the defendants counsel objected that

he could give no oral evidence of the contents of the notes :

that the plaintiff’s counsel, in stating the case to the jury,

had asserted that the defendant had given up the notes to

the makers improperly—they being deposited with him by
the plaintiff as security : that search should have been

made with the makers for them, or they should have been

subpoenaed to produce them, no proof being given of their

being lost or destroyed.

The plaintiff’s counsel admitted that the notes had been

disposed of by the defendant to the makers before any
demand on the defendant, or refusal on his part to return

them : that he could not shew them to have been lost or

cancelled : and that he had not subpoenaed the holders to

produce them.

The learned judge thereupon nonsuited the plaintiff re-

serving leave to move to set the nonsuit aside.

Burton obtained a rule nisi accordingly, or for a new trial

on payment of costs. Freeman shewed cause.

The cases cited arc referred to in the judgment of the

court.

Eobinson, C. J.—The inference I draw from the cases de-

cided, and the language of the judges, especially in Bucher

3 10 u. c. Q. B.
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et al. V. Jarret, 3 B. & P. 143 ;
Rex v. Aickles, 1 Loache’s^

Cr. Ca. 394; Whitehead v. Scott, 1 Moo. & Rob. 2 ;
Scott v,

Jodes, 4 Taunton 865
;
Starkie on Evidence, 3rd ed. 1. 403,

is not merely that notice to produce need not in such cases

be given to the defendant, but that secondary evidence ma^r

be given of the contents of the deed or paper without shew-

ing the originals lost or destroyed, or laying any foundation

for the admission of secondary evidence.

1 find no warrant for the distinction, that because the

plaintiff knew or may have known that the instrument was

no longer in the defendant’s possession, who might there-

fore produce it in order to correct any misstatement of its

contents, he was bound to endeavor to trace it, and produce

it to the court, or to account for it. Indeed, Aickle’s case

is opposed to such a distinction, for there the bill charged to

have been stolen had been passed away by the prisoner to

a third party, in whose possession it had been seen a few

days before the trial, and yet the prosecutor was allowed to

give parol evidence of its contents.

Draper, J.—It would be a much easier thing tacitly to

acquiesce in the judgment just pronounced than to endea-

vour to establish an opposite conclusion, particularly as I

cannot but distrust my own opinion when I find my learned

brothers concur; but, with every desire to concur in their

judgment (for I always feel it a matter to be regretted, and

if possible to be avoided, that we should not be unanimous),

I cannot depart from the opinion expressed by me at the

trial, and which I shall briefly endeavour to maintain.

In actions of trover for, or other torts relative to deeds,

bonds, promissory notes, &c., the first question which pre-

sented itself was, whether the plaintiff might give parol evi-

dence of its identity without giving notice to the defendant

to produce the instrument itself
;
and in Cowan v. Abrahams,

1 Esp. 50, Lord Kenyon held that such notice was neces-

sary. This doctrine was, however, soon overruled. First,

in Bucher v. Jarrat, 3 B. & P. 143, where Lord Alvanley ad-

mitted secondary evidence of the certificate of a ship’s

registry, without notice to produce the certificate, the action^



TILLY V. FISHER. 35

being in trover for the certificate. It is observable, how-

ever, that Lord Alvanley takes pains to distinguish that

case from Cowan v. Abrahams
;
and Eook, J., states the rule

of law to be, that where a written instrument is to be used

as a medium of proof by which a claim to a demand arising

out of the instrument is to be supported,” the instrument

must be produced, or notice given to the defendant to pro-

duce it. In that case the defendant had the certificate in

his possession. Then came the case of Jolley v. Taylor, 1

Camp. 143, which was assumpsit against the proprietor of

a stage coach on a promise to carry three promissory

notes for 5?, each. It was objected that the plaintiff could

not go into the evidence of the contents of the notes with-

out giving notice to the defendant to produce them. Sir

James Mansfield held the notice unnecessary, saying, ‘‘I

can make no distinction as to this purpose between written

instruments and other articles—between trover for a pro.

missorynote and trover for a waggon and horses.” I take

the words ‘‘for this purpose,” to mean for the purpose of iden.

tifying the instruments, the possession of which was traced

to the defendant,and which,for all that appeared,he still held.

Aickle’s case was not decided on the point of notice, for

the bill was not in the prisoner’s possession. It was in the

hands of a third party, who had been served with a subpcena

duces tecum, but who did not appear. The prisoner’s coun-

sel objected, that notwithstanding this, parol testimony of

its contents was inadmissible; to which the counsel for

the crown answered, that after the subpoena served on the

party holding it they were in a position to give the next

best evidence of it. The patrol testimony was held to have
been rightly received. How v. Hail, 14 East. 274, goes
further than the preceding cases. It was trover for a bond.

The argument of the defendant’s counsel is, that the party
shall give the best evidence which the nature of the thing

will admit of, and that, in the case of written instruments,

is the instrument itself, unless whore it is in the hands of
the adverse party, and then notice to produce must be given

before parol testimony will bo admitted. The whole
judgment goes to the single point, that in trover for a
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written instrument in the defendant’s possession such notice

ts unnecessary. Lord Ellenborough says, ‘-^The plaintiff is

to show as well as he can, what the instrument is that he
seeks to recover as his own from the possession of the

defendant
;
and if he give a wrong description of it, the defen-

dant may set it right by producing the thing. What further

notice can be necessary to shew that the plaintiff means to

charge the defendant with having possession of the instrument

tkan the declaration itself?” Whitehead v. Scott, 1 M. &
Eok 2, is precisely similar, and Wood v. Strickland^ 2 Mer.

4B1, confirms the doctrine,

I think the case in judgment clearly distinguishable, and

tkat it does not fall within the principle of the foregoing

decisions. The plaintiff’s counsel opened—that the defen-

<fent was not in possession of the note
;
that in fact he had

parted with the possession of it wrongfully, and it was this

very disposition of it that formed the conversion on which

it was intended to rely. To have given notice to produce

under these circumstances, would have been idle and

titiavailing; for notice to produce implies the assertion that

tke party to whom such notice is given has possession of

tko instrument. As I understand the foregoing cases, they

are all founded on the same implied assertion, and there-

fore the parol evidence was held admissible. But I can-

not find in these cases any authority for what is now con-

teo-ded for—viz., that in trover for a written instrument

parol evidence may be given of its contents, although it is

ii<§t in the defendant’s possession, and that fact was well

Imown to the plaintiff. None of the reasonings of the cases

that I have seen justifies such a conclusion. Another

exception to this general rule of the non-admissibility of

secondary evidence is, where the document is in the hands

of .a third party irAo is not compellable by law to produce it,

and who refuses to do so either when summoned as a wit-

ness with a sub. due. tec., or when sworn as a witness in

ranrt without such subpoena, if he admits he has the docu-

irssent. The reason is, that the party offering secondary evi-

dence has done all in his power to produce the original in-

strument.

Hibberd v. Knight, 2 Ex. 11, and the cases there cited
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shew the necessity of a suhpcena duces tecum to the party

holding the instrument, and the latter case shews that if tbo

subpoena duces tecum has not been served in proper tiiXiSD

secondary evidence is not admissable.

I take the law to be, that if these promissory notes hurl

not been shewn to be out of the defendant’s possession, anti

in the possession of another party, and that the plaintiff

who delivered them to the defendant knew before the trial

that the defendant had parted with the possession of them_,

the plaintiff might have given secondary evidence of their

contents without giving notice to produce
;

but that on tbe

facts appearing it was necessary for him to serve the party

into whose hands they were traced with a subpos7ia duces

tecum before secondary evidence was admissible, and
therefore the nonsuit was right.

I think there should be a new trial on payment of costs.

Burns, J., concurred in opinion with the Chief Justice.

Per Cur.—Eule absolute to set aside the nonsuit.

McKechnie et al. V. McKeyes.
Obstruction of loater course—Denial of right to natural flow of the watery

evidence under—Plea of 'prescriptive right to obstruct the water to aw§
extent necessary for 'working mills, not supported by the evidence—Ques-
tions arising under such plea—Presumption of grant—Effect and object

of Prescription Act—Amendment refused.

Case for obstruction of water-course. The declaration stated that the
plaintiffs were lawfully possessed of a certain close, together with a wool-
len mill and manufactory, upon a certain water-course, and were entitled

to have the said water-course flow, in its usual and proper course, to
their mill, to supply the same with water

;
and they complained that

the defendant had wrongfully penned back the water, and prevented
it from running in its natural course to their close and mill.

The defendant pleaded, 3rd, denying the right of the plaintiffs to the
natural flow of the stream,

6th—A plea of prescription, setting forth, that more than twenty years
before the suit— viz., in 1820, and until 1838—there was a saw-mill on
the stream ; that in 1838 it was removed, and a clov'er-mill erected in
its place, which last mentioned mill was removed in 1846, and within
a year from its removal, a grist-mill was put up

; that the occupiers of
these several mills, for twenty years before the commencement of this
suit, enjoyed the right,without interruption, of keeping back the water
to such an extent, and for such a time, as was necessary to enable the oc-

cupiers, for the time being, of the said mills, to make full use of the said
water, for beneficially using the said mills respectively ; and that, to en-
able them so to use the said mills, it v'as not at anytime necessary for
the occupiers thereof to, nor did the defendant kee]) or continue set vp
or closed any mill-dams, t(;c., across the said st)-eam, to obstruct theu'oter

to any greater extent, or for any longer time, than had theretofoi'c, duriiuj

the existence of the said mills so destroyed and removed as aforesaid,

been necessary for benefcicdly worki)ig and using the same: that, before
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and at the time when, &c.
,
the defendant was the occupier of the grist

mill last aforesaid, and in order to enable him to make use of the
water for working the same, it became necessary for him to, and
he did keep up and close the said mill-dam, and thereby necessarily

obstructed the water to and for such and no greater eydent and time
than was necessary to enable him beneficially to use his mill—qucB sunt
eadem^ d'C. The plaintiffs joined’issue on the third plea, and traversed
the averments in the sixth.

Held, That the third plea only put in issue the alleged natural right of

the plaintiffs,by reason of the possession, as alleged in the declaration ;

and that no evidence was admissible under it to shew that such gene-
ral right had been lost by reason of any conflicting right acquired, on
any special ground, by the defendant.

As to the sixthplea—1st. That it must be considered as a plea of prescrip-

tive right under the act 10 & 11 Vic. ch. 5 ; and, therefore, that the en-
joyment mustbe for twenty years next before the commencement of the
suit. How the enjoyment for twenty years,not carried up to the time
of the action, might have availed as a foundation for presuming a grant,

independently of the statute, could not be considered under the plead-

ings
;
though, semble, that the evidence given would have been in-

sufficient for that purpose.
2nd. That whether a year did or did not elapse after the saw-mill was re-

moved before the clover-mill was worked by water was immaterial,for
the interruption intended by the statute is an adverse interferencewith
the enjoyment, not a voluntary abstaining from user by the defendant.

3rd. That the only question under the evidence, was whether the enjoy-

ment of the alleged easement, such as was shewn between 1849 and
1836, was sufficient to support the plea that, with regard to this, the
point to be considered was, to what extent had the defendant enjoy-

ed the privilege of obstructing the water for twenty years? not towhat
height the dam had been kept up

—

i. e . ,
to what extent he had pre-

pared means for such obstruction.

4th. That the evidence in this case—which shewed,that while the clover-

mill was in existence (from 1839 to 1846) the stream was used only for

one or two months in the year, at a time when the water was high,and
when,for-all that appeared, such user occasioned no injury or detention

—would not support the defence of prescriptive right to the extent

pleaded.

The court, under the circumstances of this case -the pleadings having
been before them on demurrer—refused a new trial with a view to an
amendment of the pleadings.

The plaintiffs have a large woollen factory near Lake

Ontario, in the townshij) of Hamilton, upon a small stream

which runs into the lake. And they complained of the

defendant having, during the last summer, wrongfully and

unlawfully penned back the water, and prevented it from

running in its natural course to their close and mill.

The declaration stated, that the plaintiffs before and at

the time when, &c., were lawfully possessed of a certain

close, together with a woollen-mill and manufactory, then

near to and upon a certain water-course, &c.
;

and that

before and at the time of committing the grievances the

plaintiffs of right ought to have had and enjoyed, and still
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of right ought to have and enjoyed the benefit and advantage

of the water of the said water-course, which had been used

to run and 'flow, and during all that time of right ought to

have run and flowed, and still of right ought to run and

flow, in great plenty, and in its usual and proper course,

into the plaintiffs’ manufactory, close and premises, for sup-

plying the same with water, &c., and for other necessary

and useful purposes
;
that the defendant before and at the

time when, &c., was and is possessed of a mill-dam and

gates, hatches and erections, on and across a branch or tribu-

tary of the said water-course above the plaintiffs’ pre-

mises
;
and that the defendant, intending to injure the plain-

tiffs, on the 1st of May 1851, and on divers other days, &c.,

wrongfully and injuriously kept and continued the said dam,

gates, &c., for a long space of time set up, closed and shut

—

to wit, from thence to the commencement of this suit—and

thereby obstructed the water, and prevented it from

flowing to the plaintiffs’ factory, close, and premises, in its

usual and proper course, flow, and current; by means
whereof the plaintiffs were prevented from using their

manufactory, close and premises in so beneficial a manner
as they otherwise would have done, &c.

The defendant pleaded— 1st, Not guilty.

2nd, That the plaintiffs were not lawfully possessed of a

certain close, together with a woollen mill and manufactory

thereon, &c., in manner and form, &c.

3rd, That the plaintiffs ought not, at any or either of the

said times when, &c., to have had and enjoyed, nor ought

still to have and enjoy the advantage of the water of the

said water-course as aforesaid, nor ought the water of the

said stream or water-course, so obstructed and penned back

as in the declaration mentioned, of right to have run or

flowed, nor ought the same to run or flow in its usual and

proper course, flow, and current, to the said woollen-mill^

manufactory, close and premises of the plaintiffs, in manner
and form, &c.

4th, Leave and license of the plaintiffs.

5th, A special plea, demurred to—on which the plaintiffs

•have judgment, reported in 9 U. C. E. 5G3.
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6th, A plea of prescription, setting forth that more than

twenty years next before this suit—viz., on the 1st of Jan-

uary, 1820, and from thence to the removal and destruction

thereof, as herein mentioned—there existed, adjoining the

said branch or tributary stream, a certain saw-mill on a

certain close, being lot, &c., in the township of Hamilton

;

and that heretofore—to wit, on the 1st of December, 1838,

the said mill was destroyed, removed and carried away by

the then occupier thereof, for the purpose of erecting the

mill hereinafter named; that another mill—to wit, a clover

mill—shortly after, and within a year from the destruction

and removal aforesaid, being on the day and year last

aforesaid, was erected in the place of the said mill so de-

stroyed, &c., which said last mentioned mill was also de-

stroyed and removed by the then occupier thereof—viz., on

the 1st of Januaiy, 1846—for the purpose of erecting the

mill hereinafter mentioned; that a grist-mill shortly after,

and within a year from the destruction and removal last

aforesaid, on the day and year last aforesaid, was erected

in the place of the last-mentioned mill. And that the oc-

cupiers of these several mills for the time being, for twenty

years next before the commencement of this suit, enjoyed

as of right, and without interruption, the right of,from time

to time as occasion required, keeping and continuing set up,

closed and shut, certain mill-dams, gates, hatches and

other erections, in, upon, and across the said branch

or stream, and thereby to obstruct, pen back, and stop the

water thereof, to such an extent and for such a time

as was necessary to enable the occupiers for the time being

of the said mills respectively to make full, proper and bene-

ficial use of the said water for beneficially working and

using the said mills respectively. And the defendant aver-

red, that to enable the occupiers for the time being, of the

said mills so erected as aforesaid, to make full, proper, and

beneficial use of the said water, for the purpose of benefici-

ally working and using the said mills, it was not at any

time necessary for the occupiers thereof to, nor did the de-

fendant keep or continue set up, closed, or shut, any mill-

dams, gates, or hatches, or other erections, upon, or
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across the said stream, to obstruct the water to any greater ex-

tent, or for any longer time than had theretofore, during the

existence of the said mills so destroyed and removed as aforesaid,

been necessary for beneficially working and using the same:

that before and at the times, &c., he (the defendant) was

the occupier of the said grist-mill so erected as last afore-,

said, and at the several times when, &c., it became neces-

sary to keep and continue set up, closed, and shut, the mill-

dam, gates, hatches, &c,, in the declaration mentioned, and

thereby then to obstruct the water, in order to enable the

defendant to make full, proper, and beneficial use of the said

water for beneficially working and using the said mill;

wherefore the defendant, at the said times when, &c., did

keep and continue set up, closed, and shut, the said mill

dam, &c., and thereby necessarily obstructed the water

to and for such and no grater extent and time than was necessary

to enable the defendant to make full, proper, and bene-

ficial use of the said water for working and using the said

mill, as he lawfully might, which are the said supposed

grievances, &c.

The plaintiff joined issue on the first, second, and third

pleas; traversed the license in the fourth plea by the gene-

ral replication de injuria; and to the sixth plea replied,.

‘‘ that for the full period of twenty years next before the

commencement of this suit the defendant and the said

occupiers for the time being of the said several mills, or

any or either of them, did not have or enjoy as of right and

without interruption the right of from time to time, as oc-

casion required, keeping and continuing set up, closed and

shut certain mill-dams, &c., upon and across the said branch

or stream, and thereby obstructing, &c., the water to such

an extent and for such times as in that plea mentioned,”

and concluded to the country.

At the trial, before Robinson, C. J., at Cobourg, in Octo-

ber last, the plaintiffs proved that in August preceding,

finding the supply of water very deficient at their cloth

mills, which are situated on the main stream, not far fi-omi

its mouth, they sent their foremen to ascertain the cause.

For three weeks the water at their works had been unusii-
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ally low, so that they had been obliged to discharge several

men, being unable to employ them. Their foreman first

went up the main stream, called Perry’s Creek, and found

that there was no obstruction there
;
the water was allowed

to flow freely past the mills above. He went from thence

.to the branch or tributary stream, on which is the dam in

question in this cause, and examined first how the water

was at one Lent’s, who has a mill on that stream next

above the defendant’s mill. He found the pond there quite

low, and saw that the water was not stopped at that point.

He went from thence to the defendant’s grist-mill, lower

vdown, and found his pond full, and the water beginning to

run over the waste-weir, while below the dam the bed of

the stream was almost dry, shewing that he had been

keeping back the water to fill his pond. His gates were

shut, and no one but a boy there; the mill not going. He
'found the defendant, and remonstrated with him for keeping

back the water from those below. The defendant said it

was not he but Lent who had kept it back. The foreman

told him it was not so, for he had just come from Lent’s.

The defendant then said he had worked his mill every day

for an hour or two, and admitted that when his pond ran

off he had shut his gates and let it fill for the next day. He
said he could not avoid doing this; and when told that Lent,

his neighbor above, acted differently, and let the water flow

past freely, he said his grist mill was a different affair from

'Lent’s mill
;

that he had other rights than a common
water privilege, and must let his mill go when the public

'. desired it.

It was proved also that before this time—viz., in 1849

—

one of the plaintiffs had gone to the defendant to complain

of his penning the water back; that he denied that he had

done so, and said he had ground all the time
;
that Lent’s

pond was larger than his, and that it was he who had stop-

,

ped the water. He did not seem then to set up any right to

stop the water, but denied that he had done it, and threw

the blame on Lent.

Lent was examined as a witness, and swore that he had

himself a dam across this stream since 1829
;
that his dam
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is longer than the defendant’s, and the pond larger, though

his dam is not so high
;
that he had often talked with the

defendant about his right to the water, and that the defen-

dant had always maintained that no man had a right to

keep back the water, and therefore that Lent should not do

it.

It was proved that this small stream had not more than

one-third as much water as the main stream, called Perry’s

Branch, on which the plaintiffs’ works are
;
that in a dry

season it fails more than the main stream does; and that

there is usually much less water in it at present than there

was many years ago when the country was less cleared.

During the time of the obstruction complained of—that is

in the summer of 1851—the water was very low generally.

This was the substance of the plaintiffs’ evidence. Dam-
ages were not pressed, the action being avowedly brought to

try the right.

The defendant endeavoured to support his pleas, or some

of them relying upon being able to shew that he and those

from whom he derived title, had enjoyed for twenty years

next before action brought the privilege of keeping back

the water to such an extent and for such a time as was
necessary to enable them respectively to make proper and

beneficial use of the water for working their respective mills;

and that to enable the occupiers for the time being of the

mills so erected to make full, proper, and beneficial use of

the water for such purposes, it was not at any time neces-

sary for them to, nor did the defendant keep or continue set

up, closed, or shut, any dams, gates, &c., to stop the water

to any greater extent or for any longer time than had there-

tofore during the existence of the said mills been necessary

for beneficially working and using the same.” His evidence

was to the following effect

:

Somewhere about the year 1811, the defendant’s father

put up a saw mill on the stream, and erected a dam, for

giving him a head of water. It was a short dam, the

stream being small and had been eon tinned up to the time

of the trial. It was the obstruction occasioned by it that

was complained of in this action. To drive the saw-mill
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first erected required as great a head of water as the defen*

dant’s grist-mill
;
and some of the witnesses declared that

the. water was kept up higher for the saw-mill than it had.,

since been for the grist-mill, the esQape for the water from

the pond being then larger, and set lower. The dam was

composed chiefly of earth and turf, and was used as a road

for crossing the stream. Both ends, the witnesses stated,

were yet parts of the original dam, though the middle por-

tion had been at times carried away by freshets, and re-

newed. The saw-mill seemed to have been used and enjoy-

ing the same head of water from 1817, when it was erected

without other cessation than occasionally from want of logs

to saw, or temporary breaches in the dam from freshets,

till July 1839, when the saw-mill and part of the dam were

carried away by a flood, being at that time in the possession

of this defendant. If that were so—and it was not dis-

proved, though sworn to by several witnesses—then up to

that time there had been an enjoyment without interruption

of the privilege of backing the water to as great an extent

as the defendant claimed a right to do for more than twenty

years, though that would not be twenty years, “ next before

this action.”

But it was upon what took place after 1839 that the case

turned at the trial with reference to the pleadings. Before

the saw-mill was destroyed in 1839, the defendant had put

up in his barn a small machine of some kind for threshing

out clover seed, and cleaning it, which he called a clover-

mill. It was worked by a horse. The saw-mill being

carried away, the defendant, afterwards, but at what time

could not be gathered from the evidence with any certainty,

put up a small building to receive this clover-mill, so that it

might be driven by water power. The stream was allowed

to run without obstruction till the defendant began to use

this clover-mill and whether that was Avithin a year, or

not until a longer period than a year had elapsed from the

mill and dam being swept away, was a point much con-

te,sted at the trial, and upon which the witness, a brother of

the defendant, who was chiefly relied on by him for proving

that there was not a non-user of the stream for a year, gave
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tho most confused and unsatisfactory evidence, sometimes

.-slating the period at more, and sometimes less, according as

he was pressed on one side or the other.

The clover-mill stood for some few years—some witnesses

. said two or three years, others seven or eight—and was used

by the defendant only, or chiefly, as it seemed, for the ppr-

^poses of his own farm, till he took it down, when he built

his present grist-mill on the same site, which was five or

-six years ago. While the clover-mill stood, it was only

used at times in the winter and early in the spring, never

in summer. It was not going more than one month or two

in the year, and was only once or twice used so late in the

season as April
;
and from April, or usually from March,

the stream would continue unobstructed till the following

winter.

One witness was more precise than the others as to the

time when the clover-mill was replaced by the present grist-

mill, The grist-mill he said was built in 1846, and the

clover-mill taken down in 1845.

It appeared from the evidence to be the general impres-

sion of the witnesses, that while the saw-mill was 'used the

water was obstructed even to a greater degree bj" the dam
and the arrangement of the gates, than the obstruction com-

plained of for the purpose of the grist-mill
;
and it seemed

also from the evidence, that, whether it was necessary or

not for tho working of the clover machine, the dam was
kept up to the same height that it had been in the time of

the saw-mill
;
the same pond being used, and no change

shewn to have been made in the gates or flume
;
but on that

point there was really scarcely any evidence, tho witnesses

all seeming to speak of tho comparative height of water in

the time of the saw-mill being used, and of the present

grist-mill. But there was no doubt that the actual obstruc-

tion of the flow of tho water between 1839, when tho saw-

mill was taken down, and 1846, when the grist-mill was
built, was comparatively trifling, probably not occurring at

all from March or April to tho following December in any
year, nor occasioning much if any injury or interruption,

even while tho clovcr-mill was being used.
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At the coueiusion of the evidence it was objected by the

plaintiff’s counsel that the sixth plea was not proved, for

that it.appeared that there was an interruption of the user

for more than a year after the saw-mill was swept away in

1839.

And secondly, that when the use of ihc water was re-

sumed for the purpose of the clover-mill it was not a user

to the same extent
;
for that even if the water had been for

the purpose of that small machine at any time kept up to

the height that it had been, or is now, yet that it was only

for a month or two, at a season when the streams are usu-

ally high, and when the dam would occasion no detention of

the water, as the pond would soon fill, and the water run

over, and get to the mills below; and besides while the

clover-machine was going, the water would be flowing past,

and there could be no occasion at that season to stop and

hold back the water in order to gain a head.

On the defendant’s side, it was contended that the evi-

dence did not shew the interval of a year between the saw-

mill and dam being swept away and the restoration of the

dam for the purpose of the clover-mill. And 2ndly, that it

makes no difference as to acquiring a prospective right, that

the clover-mill was not in fact used or required to be used

except for a small portion of each year—the onl}^ question

being about the height of the dam.

The learned Chief Justice directed the juiy that in order

to entitle the plaintiffs to their action in the first instance

they had only to shew that the defendant had hindered water

from flowing to their mill by the stream which would other-

wise have come to it, and that this had occurred at a time

when the plaintiffs’ mill had not a sufficient supply of water

;

that this had been shewn very clearly, and therefore it all

turned on the defendant’s right by prescription to take the

liberty with the water which he had done. He held that the

plaintiffs were entitled to succeed on the first four pleas,

for that as to the third pleas it only put in issue the alleged

natural right of the plaintiffs by reason of the position in

which they represented themselves as standing, and did

not open the way to evidence that such general right had
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been lost by reason of a conflicting right acquired on any

special ground by the defendant.

As to the 6th plea—he told the jury, that if there had

been a year’s interval and more between the stopping up of

the water for the purposes of the saw-mill, and the obstruct-

ing it for the next purpose to which it was applied, then

the sixth j)lea could not be held to bo proved, whatever

might otherwise be the legal effect of the interruption in

preventing prescriptive right from being acquired
;
that

whether there had or had not been a year’s non-user within

twenty years before the action brought, was not clear on the

evidence, for that the testimony of the witness who spoke^

to that point was so contradictory and vacillating that no

confidence could be placed in it
;
and that the main question

was, whether there had been within the twenty years next

before this action, a greater use made of the water—or

rather, whether in August last that was the case—than had

been made throughout that period—that is a use not

supported by twenty years uninterrupted user previously.

He told the jury that it did not seem to be proved that the

present dam was higher or the obstruction greater than the

saw-mill had occasioned from 1817 to 1839
;
but that from

that time till the grist-mill was built—that is, for five or

six years—the user had not been for so great a time, and

to the same extent as during other parts of the twenty

years; for that two or three months’ work in the clover mill

in winter and spring, without ever obstructing the water ioi

summer, was by no means the same thing as keeping back

the water all the year round; and that his impression was
that the evidence given did not support the sixth plea.

The defendant’s counsel contended that the defendant was
entitled by the evidence to a verdict on the third plea, but it

was held otherwise, as already stated.

The jury gave their verdict for the plaintiffs, stating at

the same time that they could not say from the evidence

whether there had been an interruption in the user for more
than a year after the removal of the saw-mill or not.

Vankoughnet, Q. C., obtained a rule nisi for a now trial

on the law and evidence, and for misdirection, and on
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affidavits
;
and on the part of the plaintiffs also affidavits

-were filed. He cited Peter v. Daniel, 5 C. B. 568
;
Bright

V. Walker, 1 Cr. M. & E. 219
;
Saunders v. Newman, 1 B.

& Al. 258 ;
Hale v. Oldroyd, 14 M. & W. ISd,

^ Cameron^ Q. C., shewed cause.

Eobinson, C. J., delivered the judgment of the court.

There is nothing in our Prescription Act 10 & 11 Vic.

ch. 5, differing from the provisions of the imperial statute

2 4& 3 Wm. IV., ch, 'll, on any point that can effect this

case. Our statute adopts the enactments and language of

that statute closely in all that has any bearing on this

action.

Then as to the defendant’s right to a verdict on the third

plea :—I think it clear that that point is against him, for in

this action the plaintiffs have not in their declaration con-

fined their alleged right to the ground of their being in pos-

session of a mill or manufactory
;
they are not setting up a

right to any peculiar use of the water which would require

a deviation from the natural ;fiow of the stream, as in

Frankum v. Lord Falmouth, 6 C. & P. 529. If they were

then they would stand on the same ground as a plaintiff

suing for an injury to his lights, which he has a right to

enjoy without obstruction, unless they are ancient lights
;

or as a plaintiff suing a defendant for stopping up or divert-

ing a ditch running through the defendant’s own land, but

which the plaintiff claims a right by reason of long enjoy-

ment of the easement to have flow unobstructed through

the defendant’s land, and affording a passage for the water

from the plaintiff’s land. In either of such cases a plea

denying the plaintiff’s right would put the plaintiff to proof

of a particular foundation of the right which he is claiming,

and in his endeavour to establish it, he would of course be

liable to be met, under the issue upon such a plea, by any

evidence shewing a right in the defendant inconsistent with

and subversive of the right which the plaintiff would be

claiming. But in this case the plaintiffs claim as proprie-

tors of a certain close with a mill upon it, near to and upon

a stream of water, and they claim only the right, which is

a natural right, of having the water flow in its usual and
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proper course to their close and premises, as well as to

their mill, for supplying the same with water for all

useful and necessary purposes;” and the damage, they al-

lege, is not only to their mill, but to their close and premises.

The defendant in his third plea denies the plaintiff’s right

to have “ the water flow in its usual and proper course to

their mill, close, and premises.” Upon such an issue the

plaintiffs have no particular proof to give. They are under

no necessity of shewing the acquisition of any particular

privilege
;
but the defendant in this case seeks to repel the

natural right, which by law follows the plaintiffs j)OSsession

of their close on the bank of the stream, by setting up a title

in himself by prescription. That, however, I have no doubt

requires to be specially pleaded, and it was in order to let

in such defence that the defendant pleaded his 5th and 6th

pleas, on the latter of which this case turns—the former

having been demurred to.

Now, as regards the sixth plea, and the effect of the evi-

dence taken, as it must be, in reference to it, and not to

any other plea which might have been pleaded, and which

might have presented the question of a right required by
prescription in a different form—the defendant has evi-

dently pleaded this plea for the purpose of bringing himself

within our Prescription Act, 10 & 11 Yic. ch. 5, and so

relieving himself from any disadvantage which might arise

from the plaintiff’s being able to shew the commencement
of the defendant’s alleged right, and that it was within legal

memory. He must make out then such a case as he has

pleaded, and we must apply the evidence to the period of

the twenty years next before the commmenccmcnt of this

action, and see how it supports the plea. The 2nd, 4tli and

Gth sections are those which apply to this case.

The judgment of the Court of Exchequer in England, in

Onley v. Gardiner, 4 M. & W. 496, determines that, in

order to entitle the defendant to the benefit of the statutory

plea, he must shew an enjoyment of the casement as of

right (that is, without leave obtained) for a continuous

period of twont}^ years next before the suit, without such

interruption for a year or more as is defined in the act.

4 10 u. c. Q. B.
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The defendant in this plea is replying on a prescriptive

right, and the defence must be considered in that point of

view, and not with reference to the possible sufficiency of

the evidence to support the presumption of a grant. I refer

on that point to what is said by Littledale, J., in Blewett v.

Tregonning, 3 Ad. & Ell. 554.

And this applies to the fact in this case—that there was,

as the evidence seemed to shew, a period of more than

twenty years—viz., from 1817 to 1839, during which the

defendant and those under whom he claims kept up the

dam to as a great height, and obstructed the water to as

great an extent, as he has lately done. That would not

support a plea of prescription, which this is. It would not

have done so before the statute, because the commencement
of the enjoyment—viz., in 1817—which is a modern period,

was shewn
;
and it cannot now do so under the statute,

unless the enjoyment was uninterrupted and continued

through the twenty years, next before the action brought.

How far it might have availed independently of the statute,

as a foundation for presuming a grant, is a question which

we are not at liberty to entertain on these pleadings.

Then, taking this, as we must do as a plea under the

Prescription Act, there is but one question in the case, I

think, and that is, whether the enjoyment of the alleged

easement, such as was shewn between 1839 and 1846, when
the clover-mill was used only, and the water detained but

for a month or two in the winter, was an enjoyment of such

an easement as will support the plea under the evidence

;

because, if not, then the proof failed as regards a great por-

tion of the twenty years which are in question .under this

plea.

The contest at the trial.upon the point whether a year did

or did not elapse after the saw-mill was down before the

clover-mill was worked by water, was of no moment; and

it is of no consequence that the jury could not, as they said,

make up their minds upon it from the contradiction in the

evidence, for that was no interruption within the meaning

of the statute, being no interference with the enjoyment by

the owner of the land below, but nothing more than a volun-

tary abstaining from user by the defendant.
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JSTow on the main point in the case—that is, whether the

kind of user that was shewn from 1839 to 1846 was suffi-

cient to support the claim to the easement to the extent

required— wo are not considering the question whether, if

the defendant had acquired a right to the easement before

1839, what occurred afterwards would shew an abandon-

ment of the easement. We are considering whether the

evidence shewed a good foundation for a prescriptive right

under the statute to the extent which it was necessary to

carry it, in order to justify the detention complained of as

being caused by the defendant in August, 1851.

If we were looking upon the evidence with a view to see

whether the user enjoyed between 1839 .and 1846 for the

occasional use of the clover-mill was of such a kind as would

support the presumption of a grant of privilege to detain

the water to the extent to which it was detained in 1851, for

the use of the grist-mill we ought I think to hold that it

was liot. In Knight v. Halsey, 2 B. & P. 206, the court in

their judgment thus explained their principle :

—

The pre-

suming a deed from long usage is certainlj^ a novel inven-

tion of the Judges for the furtherance of justice and the sake

of peace, where there has been a long exercise of adverse

right. For instance, it cannot be supposed that any man
would suffer his neighbour to obstruct the light of windows

and render his house uncomfortable, or to use a way with

carts and carriages over his meadows for twenty years re-

spectively, unless some agreement had been made between

the parties to that effect, of which the usage is evidence.”

How to apply this to the present case. It is not the mere

erection of the dam however high it may be, that constitutes

the grievance
;

it is the use that it is made of it by shutting

down the gates and keeping the water back. If the defendant

had built his dam twenty years before this action was
brought, but had let the water run through it or over it the

whole of the time until the summer of 1851, and then

claimed a right to keep it back for tiie use of his grist-mill,

the principle which I have just cited would surely not be

applicable, because the plaintiffs, so long as the water

had been allowed to flow over or through the dam would
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have been suffering nothing and acquiescing in no injury,

and there would be no reason for concluding that there had
been anj^ understanding or agreement between the parties;

in other words, for presuming a grant. So long as the flow

of water was not lessened or obstructed materially, or not at

all, it would be mere captiousness to complain. But acqui-

escing in an act being carried to an extent that does no

injurjq is a different thing from sanctioning an interference

to so much greater extent as to occasion ruin. The argu-

ment in this case on the part of the defendant is, that we
are to look onlj^ to the height of the dam

;
in other words,

to the means which the defendant had prepared for com-

mitting a nuisance, not to the extent to which he had been

allowed to use, and he had used those means.

But I am of opinion that this is not the correct principle.

To what extent has the defendant for twenty years enjoyed

the privilege of keeping back the water, is the question,

not to what extent ho had prepared the physical means of

keeping it back. For all that we can tell, it was no incon-

venience whatever to the plaintiffs that the defendant used

the stream in the months of February, March, and April,

for years together, to clean and thresh out his clover-seed.

The water is generall}^ high then. The main stream may
at such times have given the plaintiffs water enough, if

there had been none flowing down this tributary. He
would be an ill-natured man who would, under such cir-

cumstances, and at .such time prohibit his neighbour from

using the water as he pleased
;
but from early in June till

October and some times till a later period, those who depend

on these streams for turning machinery commonly want all

the water that comes down to them, and have generally to

suffer from the supply being too slender. Many a man
might be quite willing to lot a person above him on the

stream use the water for a month or two in the winter or

spring for driving a trifling machine, who would on no

account suffer him to detain it as often or as long as he

might choose throughout the year for driving a grist-mill;

and if this be so, it would be unreasonable to infer from the

one being suffered that permission must have been given
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to do the other. And thia applies, I think, with even greater

force when a defendant is setting up a prescriptive right,

for that leaves no discretion to a jury to presume a grant,

or not, as they may think reasonable from all the circum-

stances; but the aim then is to establish a clear and abso-

lute right by the aid of the statute, and it is incumbent on

the party to shew that he has really enjoyed for twenty

years, as of right, as great a privilege as that which he has

assumed to exercise on the occasion complained of.

In many countries we see land in the highest state of

cultivation without inclosure
;
and when in winter the

ground is frozen and covered with snow, the owner might

well suffer the liberty to be taken by others of walking or

riding over it
;
but it would be unreasonable to contend

that by using that liberty for twenty years at such seasons

a party would acquire a prescriptive right to cross the same

ground at all seasons, and even when it was in crop. There

are many cases which have been decided upon the principle

that the privilege formerly used' has been exceeded, and in

my opinion this case comes within that principle. I refer

to Ballard v. Dyson, 1 Taunt, 219
;
Eex. v. Marquis of

Buckingham, 4 Camp. 189
;
Jackson v. Stacey, Holt’s H. P.

C. 455
;
The Marquis of Stafford v. Coyney, 'Z B. & C. 25^

;

Drewell v. Towler, 3 B. & Ad. 737
;
Cowling v. Higginson,

4 M. & W. 245
;
Onley v. Gardiner, 4 M. & W. 49G

;
Martin

v. Goble, 1 Camp. 323
;
Bealey v. Shaw, G East. 208; Com.

Dig. “Action upon the case for a nuisance,” C.
;
Moore v,

Eawson, 3 B. & C. 332; Cotterell v. Griffiths, 4, Esp. G9
;

Garrett V. Sharp, 3 A. & E. 325; Blewett v. Tregonning,

3 A. & E. 583
;
Tickle v. Brown, 4 A. & E. 382; Eex. v. Tip-

pett, 3 B. & Al. 193; 2 Saunders, 175, K, note c.

In Bealey v. Shaw, G East. 21G, which is a leading case on

this branch of the law, Ijord Ellcnboroiigh says, “The evi-

dence amounts to no more than this, that the plaintiff', to

avoid litigation, agreed, daring that time, to receive his

right in a manner more abridged than lie need have done;

but afterwai-ds, when the attcm])t was made to take all the

water from him, lie stood as ho lawfullv might, upon his
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strict rights, and brought his action for the obstruction.”

The reason of this observation applies to the present case,

though the facts are different
;
and I do not think that the

necessity for the proper proof of this plea of prescription

was at all affected by the nature of the enjoyment before

1839, but which was not continued afterwards.

It has been objected by the defendant’s counsel, that the

point was too much withdrawn from the juiy at the trial,

and that it should have been left to them to determine

whether there was an excess in 1851, above the former user.

When the question is, whether a grant may be presumed

under the circumstances, which presumption there may be

many things to repel, even though there may have been a

twenty years’ user
;
and so also under the prescription Act,

when the conduct of the party has been equivocal, or the

evidence conflicting, so that there is room for entertaining

a question whether, from the user that has been permitted,

a general right to use for all purposes that may be necessary

has or has not been enjoyed—there would be a question for

the jury
;
but in this case there was really no such question

of fact to determine uj)on doubtful evidence, for the evidence

in regard to the user from 1839 to 1846, was not conflicting.

It shewed clearly and precisely, from the mouth of the de-

fendant’s own witnesses, what the fact was, and it left only

the question of the law, whether the use of a privilege to

use the water of the stream for one or two months in a year

when for all that appeared, such user occasioned no injury

or detention, would support a plea of a prescriptive right

to detain the water whenever the party pleased
;
and all

the year round, at whatever injury to the parties who
would otherwise have been entitled to, and who had before

actually enjoyed, during nine months of the year, the use of

the water flowing unobstructed in its natural channel. In

Morewood v. Wood. 4 T. E. 157, Ashurst, J., lays it down
that all prescriptions arc in their nature entire, and that

though a person plead a prescription in a more extensive

manner than he need do, he must prove it as laid
;
and in

the same case, Grose, J., says, ‘^unless the defendant prove

the whole prescription as it is laid, he must fail.” Now, <
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here the defendant alleges, in his sixth plea, that, “ for

twenty years next before the bringing this action^ he enjoyed

without interruption, the right of stop'ping the water to such

-an extent^ and for such a time, as was necessary to enable

him to make full use of the water for beneficially wording

and using his mill.” And he adds to this the averment,

that, to enable him to do this, “ it was not at anytime neces-

sary for him, nor did he keep the water back to any greater

extent orfor any longer time than had been necessary during

the existence of the mills so destroyed and removed.” But

it cannot be said with truth, that the defendant did not, in

August, 1851, for the use of his grist-mill, keep back the

water to a greater extent, and for a longer time^ than had

been necessary for him to do from 1839 to 1846 for working

his clover-mill, which period formed a great portion of the

twenty years in question.”

The sufficiency of this plea, in setting up a prescriptive

right of taking whatever water the defendant might require,

is not now in quescion, but we had oceasion to consider it

upon the demurrer to the 5th plea—8 U, C. E. 563
;
and in

the case of Buell v. Read, in this court, 5 U. C. E. 546, a

question somewhat similar to that presented in this case

was before us, and was decided in accordance with the oj)in-

ion which I have expressed in this case. The facts of that

case, however, were not so exactly like those in the present

case as to make it clearly applicable.

The affidavits are not such as would warrant a new trial.

They only shew that the evidence might be carried some-
what further in the defendant’s favour upon another trial

(though not so as to make a clear case) by witnesses who
were either examined at the trial, or might have been, or

ought to have been, if their evidence would have been use-

ful.; and besides, they refer to the evidence that might
be given on a point which is not material—that is, whether
more than a year elapsed after the saw-mill was down
before the water was again dammed up and used. That,

as I have ah-cady mentioned, is not the point to bo inquired

into under the Prescription Act,—but whether the defendant
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submitted for a year to an interruption of the user occa-

sioned by the interference of others.

The defendant’s counsel has urged that the court may
allow a new trial and amendment; and he refers, on this

poinit, to Onley v. Gardiner, 4 M. & W. 496. In that case

the defendant had the verdict at the trial, but with leave

reserved to the court to enter a verdict for the plaintiff

with nominal damages. The court thought the plea, which

was a plea of prescriptive right under the statute, was not

supported by the evidence, and therefore held the plaintiff

entitled, on the pleadings and evidence, to a verdict
;
but

were willing to give the defendant a chance of supporting

his case under a plea of immemorial user, and therefore for-

bore to change the verdict by entering one for the plaintiff

instead, but deprived the defendants of the verdict which

he had obtained at the trial, and granted a new trial, with

permission to the defendant to amend his pleadings by set-

ting up the defence of immemorial user.

Here the plaintiffs have a verdict which, in our judgment,

they were entitled to under the pleadings and evidence, but

we are asked, nevertheless, to deprive them of it, in order-

to let the defendant, after a trial, into a new defence
;
and

this after the pleadings have been all before us on demurrer..

I am not disposed to do this, and should not hesitate in

declining, if it be quite clear that this verdict will not be

conclusive as to the defendant’s right; and at any rate, I

am not disposed to allow such an amendment in this stage,

and after what has occurred in the cause. The" statute of

prescription was passed for the very purpose of putting an

end to the unseemly practice of setting up a pretended non-

existing grant in such cases, and calling upon the jury to

affirm it on their oath, when there was no reason to suppose

that in truth such a grant had never been made
;
and my

impression respecting the Prescription Act is, that the legis-

lature should be taken to have intended that were the

defendant could shew a prescriptive » right such as that

statute requires he should be entitled to succeed without

the exercise of any discretion on the part of the jury; that

the statute should serve him as a kind of parliamentary
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conversance of the easement; but that on the other hand,

when the party could not shew such a prescriptive right in

the terms of the statute, his pretentions to have a jury sup-

ply the deficiency, by affirming an immaginary deed

which had been lost by time or accident were no longer to

be favoured. Of course the Prescriptive Act does not inter-

fere with any of those cases in England, where a party may
be able to rely upon immemorial enjoyment, knowing that

no evidence can be given of any period within legal

memory when the right which he sets up were not enjoyed

by those through wshom he claims; and immemorial user

is what the court, in Onley v. Gardner, were willing the

party should be allowed to plead. A case of enjoyment of

such a privilege for forty years, under our statute, would

place the party on the same ground, and give him an inde-

feasible right.

But where there has not been so long enjoyment, and a

party is left to the verdict of a jury to find in his favor a

supposed grant, then various circumstances in the conduct

of the party may prevent such finding; and in this case

there was a good deal in the declarations of the defendant,

within a recent period,inconsistent with the idea that he was
asserting any’- such right as a grant would have given him.

Piule discharged.

Doe DEM. Springer v. Miller.

Nisi Prills record in ejectment—Irregularities in.

In a Nisi Prius record in ejectment the first placitum was of Trinity term,.

14 Vic., 1851, instead of 1850 ;
and the second of Hilary term, 15 Vic.,

1851, instead of 14 Vic.—the year of our Lord being wrong in the first

place, and the year of the reign in the second. These objections were
overruled at the trial, and afterwards renewed in banc. The court
would not entertain such objections as a ground for setting aside the
verdict, and would have allowed an amendment if necessary, but they
held it not to be required, as the record might be made correct by re-

jecting what was inaccurate.
Qiioire, Whether the 40th rule of H. T. 13 Vic. does not apply to eject-

ments, and whether, therefore, there was any ground for the exception
taken ?

An award of venire is not necessary.
The facts of this case were similar to those in Doc. Tiffany v. Miller and

the judgment given there was commented upon and adhered to.

The land sought to bo recovered in this action belonged

to Miller, the defendant. On the 20th of Februaiy, 1837, a
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fi. fa. against Miller’s lands, at the suit of the Bank of

Upper Canada, tested the 19th of November, 1836, and re-

turnable on the last day of Hilary term, 1838, was put

into the hands of Mr. Jarvis, then being sheriff of the dis-

trict of Gore
;
and on the 6th of March, 1839, Mr. Jarvis,

who had in the interval ceased to be sheriff, executed a deed

of bargain and sale—reciting this fi. fa . ;
that it had been de-

livered to him on the 10th of February, 1837, he then being

sheriff of the district of Gore, to be executed according to

law; that he did thereupon seize and take in execution,

under and by virtue of the said writ, certain lands therein

described as the lands of Miller; and that, after having

duly advertised the same according to law, he did, on the

2nd of March, 1839, expose the said lands for sale at public

auction at the Court House in Hamilton, and sold the same

to Miles O’Eeilly, esquire, the highest bidder for 120?. 10s.;

and by that deed he granted, bargained, sold, and confirmed

to Miles O’Eeilly, his heirs and assigns, the said land,

describing it as bounded on the front or southerly end by
King-street, on the westerly side by McNabb-street, and as

being a piece of land forty-nine feet six inches in front on

King-street, by eighty-four feet in depth on McNabb-street,

being situate at the corner ofKing-street and McNabb-street.

On the 20th of December, 1839, Mr. O’Eeilly, by deed of

bargain and sale, in consideration of 200?., conveyed to the

lessor of the plaintiff, Springer, a portion of the above land,

being twenty-eight feet in front on King Street, measuring

easterly from McNabb-street, and running back northerly

84 feet. For this tract the present action was brought.

The evidence given on former trials, at the assizes at

Hamilton in April, 1850, of the cases of Doe dem. Miller v.

Tiffany, 5 U. C. E. 79, and Doe dem. Tiffany v. Miller, 6

U. C. E. 426, was by consent read on this trial, before

McLean, J., at Hamilton; and additional evidence was

given with a view of shewing that the sheriff’s sale, on

the 2nd of March, 1839, had been conducted fraudulently,

or at least irregularly, in consequence of collusion between

the highest bidder at the sale and the late sheriff; that the

late sheriff had done nothing while the fi. fa. was current



DOE DEM SPRINGER V. MILLER. 59

which could be treated as an inception of the execution, and

so had no legal authority to sell the lands after his retire-

ment from office; and that the land was sold at a most

unreasonable sacrifice.

The learned jucge overruled exceptions taken at the trial

as grounds of nonsuit, holding that, it being proved that

Mr. Jarvis received the writ while he was sheriff, and while

the writ was current, and the recitals in the deed and the

deed itself shewing that he acted as sheriff in selling and

conveying the lands, it remained for the jary to determine,

on the evidence, whether there had been in faut an incep-

tion of the execution, such as made it legal for the late

sheriff to proceed in it
;
and to determine on the evidence

whether there had been any fraud in conducting the sale.

At the conclusion of the whole case, when all the

evidence had been received, the learned judge directed the

jury upon the several points of the case, telling them that if

they believed the account given of what had been done

under the writ by Mr. Jarvis while it was current and

while he was still sheriff, with a view to its execution, this

court had already determined that that would amount to a

sufficient inception of the execution; and that the late sher-

iff might, under such circumstances sell the land, and exe-

cute a deed in pursuance of the sale, notwithstanding his

having in the interval ceased to be sheriff
;
and that he was

bound to direct them in accordance with this decision of the

court. He told them further, that any irregularity in giving

notice of the sale would not render the sale void, as a pur-

chaser cannot be supposed to be aware of such irregularity,

and has a right to assume that the sheriff had done what was
proper in respect to advertising and his manner of selling.

He then gave the jury proper directions as to what would

constitute fraud in the conduct of the officer, or the pur-

chaser at the sale; and remarked upon the evidence re-

garding the value of the land, as compared with the price

at which it was sold, and also upon the evidence tending to

shew that after the sale the defendant Miller had acquiesced

in it, and adopted it, taking the benefit of the money paid

by the purchaser, and applying for further indulgence as
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to the balance that would remain due. And he left it to

the jury to tind whether there had been any combination or

collusion between Mr. O’Eeilly and others, to lead to a

sacrifice of the defendant’s property at the sale; and whe-
ther the defendant had, or had not waived any objections to

the sale, and a^^lopted it, by having the funds arising from it'

applied to the payment of his debt. The jury were told that

if they should find that Mr. O’Eeilly, the purchaser at the

sale, had entered into any such combination as was suggest-

ed, with a view to procuring the property to be sold under

its value, it would vitiate the sale; and that neither Mr.,

O’Eeilly, nor the defendant claiming under him, could de-

rive any benefit from it : that whether the sheriff had made
while in office what can be called a seizure or levy, depend-

ed on the fact of his having taken the list of property with

a view to its sale under the writ, in the manner in which

he stated he had done, and which the court had already

“

determined would amount to an inception of execution

of the writ; and that, unless the jury were satisfied that

he did in fact do what be had stated, the sale would b£^

unsupported, and must fall to the ground., It was also

left to the jury to find whether the land described in the

deed had- been in fact sold by the sheriff, on the 2nd day

of March.

The jury gave their verdict for the plaintiff, declaring ex-

pressl}^ that they found that there had been no such com-

bination as was endeavoured to be established between

Mr. O’Eeilly and others, for the purpose of pi-eventing a fair

price being got at the sale; and that the defendant, after

the sale, adopted it, and i-eceived the benefit of it.

The following objections were taken to alleged irregu-

larities in the Nisi Prius record:—That issue appears to

have been joined on the 9th of September, 1850, the first

placitum being as of Trinity term, 14 Yic., in the year of our

Lord, 1851, which is repugnant and insensible; and the

second placitum as of Hilary term, 15 Yic., and in the year

of our Lord, 1851, which is repugnant and insensible

:

that in the award of venire, the Hilary term in which the

sheriff is commanded to cause the jury to come is not spe-
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•eified
;
and that whatever Hilary term is meant, one term

must be passed over without any continuance that in the

-subsequent entry by way of continuance on the record, it

appears that the jury were respited in Hilary term, 1850,

being before issue was joined, as appears by the record.

These objections were overruled by the learned judge.

Connor, Q. C., moved to set aside the Hisi Prius record,

and all proceedings had thereon
;
or that a new trial be had

on account of irregularities in the Nisi Prius record, or on

the ground of misdirectton, or on the law and evidence.

He cited, as to the exceptions taken to the record, Ouchter-

lony v, Gibson, 4 M. & G. 461
;
Lucas v. Peatman, Y H, 0.

It; Eussell et ux. v. Graham,^ U. 0. E. 159; Doe Burn-

ham V. Simmons, 7 H. C. E. 498; as to the other points in

the case, Bennett v. Hamill, 2 Sch. & Lefr. 578
;
Wood v.

Downes, 18 Yes. Junr. 120.

Cameron, Q. C., and Vankoughnet, Q. C., shewed cause.

They cited Playfair v. Musgrove, 14 M. & W. 239
;
Bird v.

Bass, 6 M. & G. 143.

Eobinson, C. J., delivered the judgment of the court.

As to the exceptions taken to the Nisi Prius record, the

llrBt placitu7n, I suppose, should have been of Trinity Term,

14 Victoria, 1850, instead of 1851; and the second placitum

of Hilary term, 14 Victoria, 1851, instead of 15 Victoria. In

one, the year of our Lord is misstated, and in the other, the

year of our reign: but in both the date may be made cor-

rect by rejecting what is inaccurate, and preserving only

what is accurate. The defendant having made the objec-

tion at the trial, it was overruled and he went into his

defence. Wo will not entertain it again now, after verdict,

but would at once give leave to amend if it wore necessary,

which on various grounds, I think it is not. It may be

doubted whether, if we take the 36th, 40th, and 45th rules

of Hilary term, 13 Victoria, we could properly say that the

40th rule, which gives the form of a Nisi Prius record, docs

Jiot apply as well to actions of ejectment as other actions,

ill which case there would bo no ground whatever for the

exception. In Doe dem. Burnham v. Simmons, 7 U. C. E.

598, wo hold that .ejectments were excepted
;
but the
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objection there was the entire want of placita and jurata.

The objection as to the error in the award of venire, is of

no moinent
;
because no such award was necessary, and at

any rate the Hilary term would be intended to be Hilary

then next. As regards the want of continuance, or any error

in the continuance, that could never be taken as ground for

setting aside the verdict
;
fbr when the want of continu-

ances is not cured by the Statute of Jeofails, the court

would allow them to be entered at any time.

With respect to the other part of the rule which applies

to the merits, 1 have attentively considered the evidence

given upon the trial, and I see no ground for distinguishing

this case from that of Hoe dem. Tiffany v. Miller, 6 TJ. C.

E. 426, in which the same points that have been urged in

this case, were very extensively discussed, and the judg-

ment of this court expressed upon them—to which judg-

ment I adhere : for the reasons which I there gave I am of

opinion that the plaintiff should retain his verdict, and this

rule be discharged. I see no diversity in the evidence that

would justify a different decision. This case went to the

jury, I think, on such a direction as it was proper to give in

consequence of the judgment which the court had pro-

nounced in the case I have referred to,and the different ques-

tions to be answered by the jury were presented to them by

the learned judge with great clearness and precision; ahd

the jury shewed the same inclination to uphold the titles of

the purchasers at the sheriff’s sale, which the juries had

shewn on former trials growing out of the same transaction.

This case is so far stronger than that of Hoe dem. Tiffany

V. Miller, that this lessor of the plaintiff was no party to the

original transaction of the sheriff’s sale, but is a purchaser

from the sheriff’s vendee
;
and we should feel, therefore,the

greater reluctance to disturb his title after so great a lapse

of time.

The jury have expressly negatived any fraudulent inten-

tion or practice at the sheriff’s sale,and I find nothing in the

evidence which could warrant me in saying that their

verdict is wrong. Any additional evidence that has been

given in this case is such as tends strongly to shew that
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there is little ground for looking upon the defendant’s case

as one of great hardship, and I should certainly have felt

no inclination, as a juror, to overturn at this late day the

title derived under the execution. It seems that it was

not very long before the sale in 1839 that the defendant had

bought for 300^., the whole six acres which have given rise

to this apparently interminable litigation. While it was

still his he became indebted to a number of persons, and,

instead of remaining in the country and endeavoring to

overcome his difficulties, he left his property and his credi-

tors, and withdrew to a foreign country, at a time when he

knew that his creditors were pressing, and that there were

executions against him in the sheriff’s hands.

He was well aware that a sale of his land was contem-

plated, and was inevitable
;
he knew that Mr. Jarvis, the

late sheriff, intended to expose it to sale under the writ

which he had received and acted upon while he was in

office; he corresponded with Mr, Jarvis upon the sale,

obtained indulgence, thanked him for his conduct, and

obtained further indulgen ce
;
he had an agent attending at

the sale, who saw nothing wrong, and found no fault with

the proceeding
;
and after the sale had taken place, he had

credit for the proceeds of it
;
and he corresponded about a

further sale, and about the payment of the balance. There

was evidence on the trial, that in 183^, when the land was
sold, real estate in Hamilton was of much less value than

it had been, in consequence of the recent rebellion
;
and

some who attended this sale considered that it sold as well

afe, could be expected at the time at a sheriff’s sale. It is

true that Hamilton has now become a flourishing commer-
cial city, and land in that part of it has so immensely in-

creased in value that it seems from the evidence that Mr.

Miller has been compromised with for his wife’s claim to

dower, and his own claim, whatever it ma}^ be, in a part of

this property for 37501. The temptation is no doubt very

great for him to endeavor still to overturn what has been

done under the execution thirteen years ago, and done, as

the juries have repeatedly found, in good faith
;
and to profit,

if ho can, by the increase in the value of the property since
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that time, at least as regards that part of it in respect to

which he has made no compromise. But in the absence of

any fraud in the sale (and the jury have said there was
none), I think all equitable considerations are against him,

and that we should be doing injustice rather than advancing

justice b}^ granting a new trial upon any ground that is dis-

cretionary. The policy of the law leans strongly to uphold

those who have purchased under execution against formal

objections that have no merit in them
;
and I can con-

ceive no ground less substantial, after considering all that

was proved in this case, than the objection that it was not

the late sheriff but the new sheriff that ought to have direct-

ed or conducted the sale. The only legal point in this case

which was not disposed of by the court in the case of Doe
dem. Tiffany v. Miller, was the rejection of a letter

written to Mr. Miller, sometime between the 2nd and 14th

of March, 1839, which was offered in evidence as tend-

ing to throw light on the contents of a letter which he had

written in answer, or rather to repel the inference of

acquiescence which might be drawn from his letter
;
but

—

besides the objection urged on the other side, that the letter

was offered for no such purpose,but avowedly for a different

purpose, namely, to prove that Mr. O’Eeilly was the defen-

dant’s attorney, which could not be so proved, and which

could not be material—I think that the main facts of the

case necessary to make the sale valid having been proved to

the satisfaction of the jury, and those facts having been

adjudged by the court to be sufficient, it would be idle to

grant a new trial on account of the rejection of that letter,

admitting that it clearly ought to have been received
;

for

it onl}^ bears on a point of the case not essential to the valid-

ity of the title, which must depend on the facts whether

there was a legal execution begun to be acted upon by Mr.

Jarvis, and afterwards a sale made by him under it, free

from any imputation of fraud, and a deed executed in per-

suance of that sale.

In my opinion the rule shoul d be discharged.

Buie discharged.
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Doe DEM. Tiffany v. Miller.

Sherij^'s Sale—More land conveyed than sold—Effect of such conveyance—
Power of sheriff afterwards to unmake a correct deed— What is inception

of execution of writ against lands.

The sheriff having, in 1839, put up and sold part of a certain tract of

land, by mistake conveyed the whole, describing it in such terms,

that on the face of the deed no parcel could be distinguished from the

rest and allowed to pass alone ; Held, that he must be considered in

the same light with any other person having a power to execute
;
that

he could not be regarded as functus officio by the execution of the first

deed which was wholly inoperative and void
; and that he might

therefore, in 1849, make a deed of the part actually sold.

Qucere : Whether in this case the debtor having a title to all the land con-

veyed, if the part sold had been separately described aud divisible

from the part not sold on the face of the deed, it could have passed
alone, under such circumstances, though the case might be otherwise
if the mistake had arisen from including land not owned by the
debtor ?

Quaere, also : Whether the proper course would not have been to apply
to the court to set aside what had been done under the execution ?

Burns, J., concurred also in the judgment of the court on other points

in this case, before reported.

This action was brought to recover a piece of land in

Hamilton, sold at sheriffs sale, as the defendant’s “ yellow-

house property,” being about seventy-five feet frontage on

King-street, and extendingabout one hundred and thirty-five

feet in rear, so as to correspond with the depth of a lot occu-

pied at the time by Bryan Carpenter, being part of the same
block, and lying east of, and adjoining to, the “yellow-

house property.”

This land was sold by the late sheriff on the same day
(2nd March, 1839), upon the same fi. fa., and under the

same circumstances as the land sold to Mr. O’Eeilly, which

was in question in the suit of Doe ex. dem. Springer v.

Miller, tried at the same assizes (a). It was bid off by this

lessor of the plaintiff. Tiffany, for £117.

The late sheriff, Mr. Jarvis, made his deed to Mr. Tiffany

on the 6th of March, 1839, in which he described the land

as lately oocupied by this defendant, and commencing at

the south-west corner of land lately occupied by Alexan-

der S. Milne, on the north side of King-street, at the point

where the fence between the said Milne and Miller inter-

sects King-street
;
thence easterly along King-street ninety-

two links, more or loss, to the corner of land owned by
Bryan Carpenter

;
thence in a lino parallel with McNab-

5
(a) Ante, page 57.

10 U. C. Q. B.
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street two chains, more or less, to the north-west corner of

Bryan Carpenter’s land; thence in a line parallel with King-

street, easterly, along the northerly boundary of Bryan Car-

penter’s land seventy-five links, more or less, to McKab-
street, thence along the westerly boundary line of McKab-
street two chains, more or less

;
thence westerly in a direc-

tion parallel with King-street along the southerly line of

the market-place, one chain sixty-seven links, more or less
;

thence in a line southerly and parallel with McNab street

four chains, more or less, to the place of beginning.

After this deed was executed, the late sheritf discovered

that it embraced more land than he intended to convey, and

more than ho had considered he had exposed to sale at the

auction four days before—viz., on the 2nd of March, 1839.

Mr, Tiffany, the purchaser, had prepared the deed, and Mr.

Jarvis swore that he confided in his accuracy, and did not

sufficiently examine or reflect upon it till afterwards, when
the excess was pointed out to him by a friend of the de-

fendant. The sale having been adjourned by him from the

2nd till the 9th of March, in order to dispose of other lands

of the defendant, he then put up to sale again (having told

Mr. Tiffany that he would do so) that part of the property

comprised in this description which he did not conceive he

had sold on the 2nd of March. Mr. Tiffany remonstrated,

declared that he and other by-standers considered it had

been put up and bid for at the previous sale, and that if any

one else should buy it he would persist in claiming it as

sold to him on that occasion. He bid upon it when put up

on the 9th of March, and it was knocked down to him for

£30. The difficulty which has arisen between these parties

in consequence of the manner in which these sales were con-

ducted, and the conveyance made, is fully explained in the

judgment of the court in Doedem. Tiffany v. Miller, 6 U.

C, B. 426.

In consequence, it seemed, of a suggestion made by the

court in the course of delivering that judgment, the lessor

of the plaintiff prepared a new deed, intended to embrace

only the land which Mr. Jarvis swore he intended to sell

—

that is, the front of the tract on King-street, leaving out

all such portion of land in rear as would lie north of a line
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produced from the rear boundary of Bryan Carpenter's Wl...

This deed Mr. Jarvis executed on the 21st of July, 1849...

It contained the recitals of the judgment and executioii.

under which the land had boon sold, and the sale
;
and that

on the 6th of March, 1839, he (Mr. Jarvi.s), as late sheriS,,

did execute a deed to Mr. Tiffan}^ of the land in this laitm-

deed contained, together with the rear portion thereof, as

having been purchased together by him on the occasion

aforesaid, and described in the said deed as an undivide<S^

close; that doubts having arisen whether the rear portior^v

of the said land was upon that occasion actually sold By
him—and in consequence, and because of the said portiom

being described therein as one undivided close, whether

said deed was good for either portion—it was thought advi%^

able to require new and separate deeds froml^iErfsias suA~
late sheriff, of the respective portions of the said land

;
aw ~

that he had consented, on application made to him, to exe-

cute a new deed for the front portion of the same. And Byi

this deed he did, as such late sheriff, in pursuance of the safe

made by him to Tiffany, and in consideration of the £11^
him paid, grant, bargain, sell, convey, and confirm to Tlf-r

fany, his heirs and assigns, all and singular the said Ian&
and tenements in the said City of Hamilton, containiog By:

admeasurement 8880 square feet, more or less, and being;'

composed of a part of Andrew Miller’s six acres in the saii- .

city, described as follows:—‘^Commencing on the northerr^
margin of King-street, and at the distance of 41 feoA

from the intersection of the westerly limits of McHsI'‘
street, thence along said King-street on a course north
degrees 20 minutes 68 feet; thence north 18 degrees
minutes, east 136 feet, more or less, to a stone monumenr. y.

thence south 68 degrees 20 minutes east, parallel to King-
street aforesaid, 62 feet, more or less, to the lands deeded By
the said Miller to Bryan Carpenter

;
thence along the wes-

tern limits of the said Carpenter’s land on a southerly courses

136 feet, more or loss, to the place of beginning.

At the trial of this cause, before McLean, J., at Ilamiltory,,

evidence to the same effect as was given in the suit brougfe
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by Springer was given in this case, respecting the proceed-

ing of the late sheriff before and at the sale, the conduct of

bidders, the apparent acquiescence of Miller in the sale,

&c., and at the conclusion of the case, the learned judge

directed the jury to the same effect as in Springer’s case, in

regard to such questions of law or fact as were common to

both suits.

As to the question peculiar to the present case, he told

the jury that objections had been taken to the title of Tif-

fany under the deed of 6th of March, 1839, because it was
alleged to embrace property which had not in fact been sold

while it contained no specific description of the particular

property which had been sold, by which it could be dis-

tinguished and separated from the other part
;
that in con-

sequence of this difficulty this second deed had been given,

confined to such part as the sheriff conceived he had sold,

and as he intended to tell
;
that the question was what land

was actually sold
;
that the sheriff had put up the ‘^yellow-

house property,” understanding, as he explained, that he

wa^ selling only a certain tract held with the house, and

fronting on King-street, but not extending to the rear to

Market-street. And the learned judge told the jury, that

though the sheriff did not know exactly the quantity of

land in the premises attached to the yellow-house, yet if he

put up the property in such a manner as that the bidders

and bystanders understood that the whole property was

put up for sale, and bid accordingly, the purchaser would

be entitled to a deed for the property actuallj^ put up under

that designation
;
that there was evidence that some of the

bidders considered that the whole front on King-street was

put up for sale and the rear also, excluding only the lot

that had been sold to Carpenter
;
and if it were taken not

to be so, then that it was not clear by what line in rear the

part sold should be bounded, unless the land attached to

the yellow-house were understood to extend as far back as

the lot sold to Bryan Carpenter out of the same tract, and

.410 further, which would be 136 feet
;
there being in fact no

fence across in the rear of the yellow-house property separ-

ating it from the land behind.
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On the whole, the learned judge directed the jury to find

whether there had been an inception by the late sheriff of

the exeeution, while he was sheriff, and the writ was cur-

rent. 2ndly. Whether the late sheriff did in fact sell the

whole front on King-street, about YO feet, as the yellow-

house property, 3rdly. What was the depth of the property

sold. 4thly. What was the depth of the property used with

and belonging to the yellow-house.

The learned judge remarked, that if the 15 feet in front

had in fact been sold, the plaintiff must be entitled to a

verdict and would have to take possession under the habfac,

at his peril, but that his right to a verdict for anything was
subject to their belief of those facts having taken place

which this court had already decided would amount to, or

be equivalent to, a seizure by the sheriff while the writ was

in force.

The jury gave their verdict for the plaintiff, and they

expressly found that there was a levy made by the sheriff

while in office; that the whole front on King-street up to

Carpenter’s lot, was sold by the sheriff to this lessor of the

plaintiff, and that the premises sold as the yellow-house

property extended as far back as Bryan Carpenter’s lot,

being 136 feet.

They found also an acquiescence in the sale by the de-

fendant, by which they probably meant only that the

defendant acquiesced in the sale taking place by Mr. Jarvis

under that writ, and as upon a previous seizure made by
him.

It was objected at the trial, that the late sheriff could not

legally, after so great a lapse of time, if at any time after

the execution of his deed of the 6th of March, make an-

other deed as in pursuance of the sale; that he was functus

officio when he had made his first deed, and could not

afterwards execute another. The learned judge ruled other-

wise.

Connor, Q. C., obtained a rule nisi for a a new trial on the

ground of misdirection, and improper rejection of evidence,

and on the law and evidence.

Cameron, Q. C., and Vankouglmet, Q. C., shewed cause.
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"This case was argued at the same time with that of Doe
ism. Springer V. Miller. The authorities cited will be found

the report of that case.

-Eobinson, C. J., delivered the judgment of the court,

The facts which have given rise to the contention about

ffllfferent portions of the land belonging to the defendant

Miner, in the City of Hamilton, have been stated already

Sim R, former ejectment brought by the present defendant

2^^ainst the present lessor of the plaintiff, rej^orted in 5 TJ.

E. 79 ;
and in another ejectment between the same par-

^LQSj and reported in 6 TJ. 0. E. 428, as well as in the case of

l>oe dem. Springer v. Miller tried at the same assizes with

fihe- present case, and in which we have just now given

Judgment (a).

The judgment which has just been given in the latter

vS3Ese decides, as I consider, the questions which have been

‘!s?lsed in this case respecting the validity of the sale by the

sheriff after he had retired from office, and so far also

regards any imputation of fraudulent combination or

^cactice in the bidders at the sale, or any alleged fraudu-

Sssat conduct of the lessor of the plaintiff. The only ques-

raised in this case which has not been disposed of in

"the other cases turns upon the peculiar circumstances of

alleged uncertainty as to the quantity of land which

wss actually sold by the sheriff to the lessor of the plain-

at the first sale, on the 2nd of March, and the legal con-

;rSE.riiction and effect of either or both of the deeds which have

liiseii made to him by Mr, Jarvis for conveying the property

or intended to be sold.

In the ejectment brought by Mr. Miller against Mr. Tif-

/Sk-sy, the present lessor of the plaintiff, the particulars of

^35^ich are reported in 5 IT. C. E. 79, it was found by the

that some part of the land which was embraced in the

«feed made by the late sheriff to Tiffany, a few days after

first sale, had not been knocked down to Tiffany at

sale, though he may have imagined that it was put up

Scy the sheriff at the same time with the other, which indeed

s^ppeared to have been the impression of another person

(a) Ante page 57.
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who was present and who bid at the sale. As I'egarded

this portion, therefore, (the rear part of the block), the

sheriffs deed, according to the finding of the jury, was not

supported by the sale
;
and the difiiculty was, that it was

all described in the deed as one tract, and there was nothing

on the face of the deed, nor indeed in the evidence, to shew

with precision what the deed could pass, if it could not

legally pass all that was described in it. It was intimated

by the court in their judgment, that a proper deed might

yet be executed by the late sheriff for completing the

transfer of the portion which was free from difficulty. In

consequence, it seems, of this suggestion, the deed of the

21st of July, 1849, was executed by Mr. Jarvis, reciting the

execution and sale, as the deed did which was executed

on the 6th of March, 1839
;
and reciting further, that doubts

had arisen respecting the rear part of the tract described

in that deed, and that it was thought advisable to make new
and separate deeds of the respective portions. And in this

deed Mr. Jarvis gives a distinct description of that part in

respect to which it seems he thought there could be no

dispute that it was, on the 2nd of March, 1839, put up and

sold to Mr, Tiffany, describing it as I have already men-

tioned, and declaring 'that he had sold that land to Mr.

Tiffany on the 2nd of March, by public auction. The
question now is, whether that deed can be of any avail for

overcoming the difficulty arising from the first deed having

conveyed more than was sold
;
and whether under it or

the first deed, the lessor of the plaintiff can recover any
and what land ? What he goes for in this action is what
the plaintiff calls the “yellow-house property,” being about

75 feet in front on King street, extending back 136 feet in

depth, and having its rear boundary in a line with the rear

of a lot that had been previously sold to Bryan Carpenter,

on the south-east corner of this same block, which also

fronts upon King-street. The jury found, on the trial of

this cause, after hearing a great deal of evidence, that this

was precisely the tract which the late sheriff did put up to

sale under the execution, and knock down to JMr. TifTany

;

and for which the latter paid £117, which wont to satisfy
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the executions against Miller. I am not dissatisfied with

that finding. My conviction from the evidence is, that no

one imagined that the sheriff was selling anything less,

the doubt rather being whether Mr. Tiffany and other

bystanders did not understand that not only the 75 feet in

front, but the land through the rear was also sold. The
sheriff surely sold something for the 117^. which he received

from Mr. Tiffany, and I cannot say that the evidence was
such as should have led the jury to any different conviction

than that which they found after careful deliberation.

The defendant’s endeavor was to shew that the sale was
restricted to about one-third, I think, of the seventy-five

feet front; for that Miller had laid out, or intended to lay

out, the seventy-five feet into small lots, and that there was
only one of these small lots put up. The jury were not sat-

isfied that that was the fact, but found that, under the desig-

nation of the “yellow-house property,” Miller’s house on the

south-west corner of the lot was what was put up, with the

land between that and Carpenter’s, which was not separated

by any in closure from the house
;
and as they were satis-

fied from the sheriff’s evidence that he had not put up, or

intended to put up, all the land in rear to the next street^

but only that half of the block- which was intended, like

Carpenter’s, to front on King-street, they knew no other

conclusion the bidders could have come to as to what they

were buying, than that they were buying the vacant tract

on King-street yet remaining part of the yellow-house

property, carried back to the rear of the lots intended to

front on King-street—in other words, of the same depth as

Carpenter’s
;
and this is the land sued for. I think that

was a natural conclusion to come to, and that we should not

find fault with that finding.

Then, taking that to have been sold, has it been conveyed

by the deed or deeds which followed the sale, or has any

portion, and what, of the land sued for in this action been

so conveyed ? All are agreed that without a conveyance by

deed following a sale of real property by the sheriff, the

title of the purchaser is not complete, even where a term

only has been sold. The case of Doe dem. Stevens v.
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Donston, 1 B. & Al. 230, is an authority on that point, and

I suppose it was never doubted.

Then here, we have upon this trial the fact specially

found by the jury, that the sheriff did in fact sell the land

which is claimed in this action; and we see that in the

nature of things, looking at the position of the tract at the

time, that might very well have been intended by the

sheriff, and understood by the bystanders. The property

had a double front, and it is not usual in such cases to sell

the whole depth together as one property. Still Mr. Tiffany

did affirm that he conceived that he was bidding for the

whole, and that the whole was knocked down to him
;
and

we are not entitled, I think, to assume that he was not sin

cere in this,when we find an indifferent witness swearing that

he was at the sale, and had the same impression. So we
will suppose that Mr. Tiffany, meaning nothing wrong, pre-

pared a conveyance for the sheriff to sign, embracing

the whole—that is, the rear half as well as the front—and

the sheriff signed it. Now that the jury have found what

the sheriff did sell, we must apply our knowledge of that

fact BO found in considering the effect of this first deed.

The report of the evidence upon the first trial between these

parties (5 U. C. E. 79), states very fully the facts as they

then appeared, and the points which they presented to the

court. Miller was in that case the plaintiff, and the verdict

for him was sustained upon the ground that the defendant

was not in a situation to contest his title, having got into

possession by collusion with Miller’s tenant
;
but the court

did also go into the consideration of what might be the

effect of this deed of the 6th of March, given, as it was,

for more land than had been sold, though not fraudulently

given. On recurring to what was said by myself on that

point, in page 89 of the report, I see that I was then under

the impression that as the description in the deed embraced
one entire tract, not several distinct tracts in regard to which
it could be shewn that one had been sold and the other not,

there was no foundation for the admission of parol evidence

that could have the effect of detaching one portion from the

rest, as standing under different circumstances; and I added
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that, taking the evidence as it was given, I did not then see

how the tract described as one should be divided, so as to

make the deed operate legally on one part, and leave it in-

operative on the other. Taking that view, I suggested that

such a deed might yet be made as would be consistent with

the sale, and would leave only the other question to be

tried, whether under the circumstances Mr. Jarvis had legal

authority to sell.

I am not sure that what I then threw out in discussing

the probable effect of this deed, if the point should come
up in a case in which the title would necessarily require to

be pronounced upon, is not assuming the point too strongly

against the legal effect of this first deed, if we are to under-

stand, as I think we must, that no fraud had been practiced

either by the sheriff or upon him, which led to the deed

being expressed in the terms in which it was: and taking

also into view that we, now at least, see exactly by the

verdict of the jury what was the piece of land which the

sheriff did actually sell to Tiffany.

Suppose the fact had been that Miller had himself bought

the whole tract described in this deed from different per-

sons, taking from one the portion on King-street by one

hundred and thirty-six feet deep, and from the other per-

son the rear portion fronting on Market-street; that the

sheriff had undoubtedly under this /z, fa. sold the whole to

Tiffany, and described it in his deed as it is described in that

of the 6th of March; and that it turned out afterwards

that the person who sold the rear portion to Miller, had no

title
;
would not the deed still operate to pass the front half

to Tiffany, if he chose to retain it, and stand by his pur-

chase? I think it would. Such cases have probably hap-

pened, and may very well happen, both with respect to

lands and goods. A farmer’s goods, for instance, may be

sold in execution, and among other things a hundred bush-

els of wheat in a bin, and it may be proved afterwards to the

purchaser,who has paid for the whole, that ten bushels of it

belonged to a neighbour; the sheriff, vendee would still have

a good right to the ninety bushels.

If, in the case before us, the sheriff had been selling, as
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Miller’s two farm lots, being numbers one and two in a cer-

tain concession, and, after speaking of them both to the

public at the sale, had put them up separately, and knocked

down number one to Mr. Tiffany; it might possibly have

hapj)ened that Tiffany, not aware that they were being sold

separately,thought he was bidding for both, and that he had

bought both, and that he prepared the deed accordingly
;

and the sheriff’, assuming the deed to correspond with the

sale, signed it without looking at it: if, in such a case, when
the mistake was disco vered. Tiffany should be still willing

to acquiesce in the sheriff’s account of the sale, and let his

money go for the one lot, which was in fact knocked down
to him, could he not hold it under his deed, although the

deed professed to convey the two lots ? One is disposed I

think, at first view, to say that he could not, or rather that

he ought not
;
for there is a difference between such a case

and these I have supposed in which the debtor had no

title
;
for there the sheriff’s deed could pass nothing, and

could work no injury to the debtor, or to the real owner of

the property, in respect to the property wrongfully included

in the deed. But when the sheriff’s deed, as in this case, in-

cludes more than was sold, then the sheriff is affecting to

transfer what he had not by a previous sale entitled himself

to transfer. The debtor’s title being good, the deed is capa-

ble of affecting it, and will affect it, on any occasion on

which it may be advanced, unless the debtor or his heirs

nro always prepared to shew, what at a distance of time

would bo impossible, but what in the absence of such proof

would be assumed against them—namely, that the deed

embraces what was never in fact sold. The question is,

whether, to avoid that consequence, it is not necessary to

hold that the deed requires to bo supported by a sale that

accords with it, as the execution must accord with the

judgment
;
and that the deed, therefore, cannot be upheld

as to one part, if it is untrue in regard to another, in other

words, that the sheriff’s deed, considered as a part of the

proceedings in execution, which in fact it is, must bo held

to be so far indivisible in its operation, that if it cannot pass

all which it convoys—not by reason of any defect of title in
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the execution debtor, but because the sheriff did not in fact

sell or even seize a part of that which he has assumed to

convey—it can have no operation at all, but falls wholly to

the ground. If it would be correct to hold this, then the

intimation which I ventured to throw out in the first case

between these parties is correct. We can only determine

the point upon principle, for I find no decision in any case

of the kind.

It may be that the proper course in such case was to apply

to the court to set aside what had been done under the

execution.

If it could be held that, either in procuring the deed by
Tiffany or in giving it by the sheriff, there was fraud, either

actual or legal, that might diminish the difficulty of treating

the deed as wholly void on that account
;
for it is a principle

of law that a deed or other security tainted with fraud

is wholly void, and not only in respect to that part to which

the fraud more particularly applies
;
but this seems rather

to have been
,
a deed executed upon misconception, where

there was no misrepresentation or deceit. It all happened

from the sheriff not taking the trouble, before signing, to

read the deed, which was erroneous, but not made so by

design; one of those cases in which the remedy is usually

sought in equity. In this case, however, if it be true, as

was admitted, I think, on the trial, that Miller has actually

received a large consideration from Tiffany for his interest

in the rear portion, and has compromised his claim to it, he

would have no case to go into equity with, and the deed

would be left to its operation.

But I quite understand that it was part of the arrange-

ment which I refer to, that it should not affect the decision

of the question whether the sheriff’s deed can operate to

pass any portion of the tract. That was stated to us in the

argument. So that a legal question is submitted to us to

solve, when really, after what the parties have done, all

occasion for raising this particular question ought to have

been considered at an end, whatever exceptions the defen-

dant might still be at liberty to urge on the ground of the

want of authority in Mr. Jarvis to make any sale.
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But taking the case most strongly against the plaintiff

upon the first deed, and assuming that deed to be so wholly

void that it passed nothing, because it was not made in

conformity with the sale actually made, then we have to

consider the effect of the second deed made by Mr. Jarvis

in 1849. The first deed being void, the case would be the

same as if no such deed had been made as that of the

6th of March, 1839
;
and if that had been the case could Mr.

Jarvis, m 1849, have executed a conveyance upon the sale

made by him in 1839 ? I do not see why he could not. My
opinion is, that he could. In Doe dem. Stevens v. Don-

ston, 1 B. & Al. 230, the deed was executed six weeks after

the sheriff’s sale, and it was insisted that it was inoper-

ative, for that it must be executed before the writ was
returnable

;
but the court gave no countenance to the

objection. The sheriff, in such acts of duty, is to be

regarded as executing a power, and it was rightly put on

that footing, I think, by the plaintiff’s counsel on the argu-

ment If a person authorized as attorney to convey land to

another had by mistake executed a deed of the wrong
premises, he could surely, while his authority continued

unrevoked, make a deed of the premises which he was
directed to convey, no matter at what distance of time.

Then, what is there that should make a difference in the

case of a sheriff? We are to assume, in this part of the

case,that Mr. Jarvis had the same right to act in the matter

as if he had not left the office. Supposing, then, that he

had always been sheriff up to this time
;
and that up to

1849 he had made no conveyance to the purchaser, whose
money he had received and paid over on the execution

—

could he not then have made a deed ? 1 think he could.

Then the difference in this case is, that ho did make a deed

long before 1849
;
but if that deed was, from a misconcep-

tion totally inoperative, why should it obstruct his making
another? If he had put up lots A& B, and sold them to

Mr. Tiffany, but in making the deed afterwards had left out

lot B, I consider that he could the next day or the next

month have executed a deed conveying lot B; and if ho

could, then he could equally do it after a very much longer
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interval, for I see no line that we could draw on principle,

either by statute or common law. It might bo dangerous

as regards intermediate purchasers, whoso rights might be

affected
;
but the same thing might have been said in the

case of Doe dem. Stevens v. Donston, for the debtor, in the

six weeks that had elapsed there, had time enough to have

made assignments to others of his term : and the fiict is that

in this case we have the advantage of seeing clearly that

we have only to deal with the original parties—the debtor,

and the person who purchased under the execution against

him.

If the sheriff had made a deed clearly void for uncer-

tainty—as, for instance, if he had recited that under the

yi.fa.he had seized and sold (not giving any

other description of them), and then, in granting part had

conveyed “ the said lands" without any further description,

surely that idle act would not estop him from afterwards

conveying what he really had sold. He could hardly be

said to functus officio by doing nothing. Then here the

the sheriff having, as the jury found, sold only a part of a

certain tract, makes a deed of the whole tract
;
and so de«

scribes it that no one can see, on the face of the deed, any

parcel separate and distinct from the rest, which might be

allowed to pass alone. Could he not afterwards make a

deed that shall convey what he did sell ? I am of opinion

that he could; for it would be unreasonable that, having re-

ceived the purchaser’s money, and paid the execution

debt with it, he should be held estopped from completing the

execution by an act which we think we must hold to be

futile and wholly inoperative. It is to be considered that

in this case the jury have expressly negatived any fraud in

the matter; and further, that the second deed has been

made, not by way of enlarging what had been done before

by conveying more land, but by restricting the conveyance

to what was undoubtedly sold. It is to correct an error in

favor of the debtor, not to his prejudice. If the sheriff had

assumed at this late day, to make a fresh deed, on the pre-

tence that the former did not contain all that he had sold,the

case would be attended with very different considerations
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My opinion is, that under the deed of July, 1849, the land

now claimed, and which the jury found was sold, is legally

conveyed
;
and that the verdict for the plaintiff should

stand, I am aware that the defendant has contended, that

all that was put up and sold was one small lot on King

street, not the whole *75 feet, and has not admitted that

the whole land on King street was sold. He had a right to

try that question,and his contending for it is not inconsistent

with the compromise made respecting the rear half
;
but

the jury have found expressly that it was the whole *75

feet in front by 136 feet in depth that was put up and sold,

and I am satisfied with that verdict on the evidence,

though there was some testimony the other way.

Burns, J.—It is quite unnecessary for me to enter into

any details of the facts of the case, for, as proved on the

present trial, they are substantially the same as they have

been already stated in the reports between these parties.

—

5 TJ. 0. E., page *79, and 6 XI. 0. E. 426. The questions now
are, whether the learned judge at the trial properly directed

the jury, and whether the verdict for the lessor of the plain-

tiff is in accordance with the law on the evidence. The
jury, in answer to the questions put to them, have found

that there was a levy by the sheriff while in office upon
Miller’s lands

;
and that the land described in the deed of

21st July, 1849, was sold by the sheriff on the 2nd of March,

1839, to the lessor of the plaintiff. It may not be precisely

technical to ask the jury whether the sheriff had made a levy,

becausewhether from what he did it amounts to a levy is a le-

gal question. Wo see from the case what facts the jury had to

take as amounting to a levy, and the repeated trials had be-

tween these parties leave no room for doubt as to what the

jury perfectly understood was required of them to find on

this point. The questions which the case seems to resolve

themselves into are these :

1st. Can a sheriff who has received a writ against lands,

and who,while that writ is current,and before he has adver-

tized the lands for salo,has ceased to bo sheriff,prococd after-

wards to sell and convey the lands in execution of the writ ?

2nd. What act of the sheriff, upon an execution against
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lands, amounts to an inception of executing, so as to entitle

him, after he ceases to he sheriff, to complete the execution

:

and whether what was done in the present case amounted

to a legal beginning of execution ?'

3rd. With what act the power of the sheriff ceases
;
and

whether, when it is found he has executed a conveyance

erroneously for lands sold under the execution, he still,

notwithstanding his having ceased to retain office, can

execute a conveyance in accordance with the sale so as to

vest title in the purchaser ?

With regard to the first question, taking it abstractedly

as I have put it, I cannot allow myself to say a word which

would have the effect of throwing a doubt upon it, and

though it might have been more convenient for all con-

cerned, perhaps, that in respect to lands the new sheriff

should have completed the final execution, as he does

upon writs against the person, yet it has been held on

several occasions, and this has been acted upon, that the

sheriff who has begun an execution against lands may finish

it; and to vary from that now might produce a most injuri-

ous effect. Without saying more upon this, I proceed at

once to the second question.

We depend upon the stat. 5 Geo. II., ch. V, for the right

to dispose of lands for the purpose of satisfying debts, and

they are to be subject to the like remedies for seizing,

selling, and disposing, and in like manner, as personal

chattels. Our provincial statute 43 Geo, III., ch. 1, enacts,

that executions against lands shall be after the return of

executions against goods, and shall not he included in the

same process
;
and that the writ against lands shall not be

made returnable in less than twelve months from the teste,

nor shall the sheriff expose the same to sale within less

than twelve months from the day on which the writ shall

have been delivered to him. We must keep in mind the

difference of the mode of executing writs against goods

and against lands. In the case of goods personal, the

sheriff deprived the execution debtor of the possession of

them, and delivered them on sale to the purchaser
;
hut in the

case of lands—as, for instance, upon an elegit—the older



DOE DEM. TIFFANY V. MILLER. 81

books say, that actual possession cannot be delivered by
the sheriff; that ho could only deliver seizin in law to

•enable the plaintiff to maintain ejectment. The latter

authorities would seem to shake this position
;

for it

is said that a person who has a right of entry may make
entry peaceably, and being in possession, may retain it

as his soil and freehold. It seems to have been thought,

however, that it was safer that the plaintiff should bring

his ejectment. The same result appears to be the case

where the lands are a chattel real, liable to execution by
writ offi.fa., because it is necessary that the sheriff should

•execute a conveyance after selling, in order to comply with

the Statute of Frauds—Doe Hughes v. Jones, 9 M. & W.
3'72. As respects lands, the sheriff had no right to deprive

the execution debtor of the possession, nor could the sheriff’s

vendee enter and assume the possession, unless perhaps,

indeed he had found the premises entirely vacant, or could

have entered as I have before suggested. The provincial

statute I have menrioned makes no mention about the

sheriff advertising the land, and is altogether silent as to

anything the sheriff shall do during the twelve months the

writ must lie in his hands. I have no doubt that during

this period the sheriff could do no act that would deprive

the debtor of his use and occupation of the lands, and the

sheriff would not be responsible for any alterations or

changes that might take place in respect to it, and neither

could he maintain any action against any person for either

trespassing upon the land or otherwise. The distinction

between the execution against goods personal and lands,

I take to be this : in the case of goods personal, in order

that they shall be in the custody of the law, it is necessary
that the sheriff shall have a continued and actual possession

according to Blades v. Arundalo, 1 M. & S. Yll
;
but in

the case of lands, they are to bo considered in the custody
of the law from the time of lodging the writ in the hands
of the sheriff, and no actual custody of the lands was needed
or required. Six years after the statute I have mentioned,
the legislature passed another—49 Geo. III., cb. 4—the 5th
section of which enacts, that no sheriff or other officer “shall

^ 10 u. c. Q. B.
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proceed to the sale of any effects, taken by virtue of any
writ of execution, until public notice in writing thereof is

given, at least eight days previous thereto, at the most

public place in the town or township where such effects

may have been taken in execution, of the time and place

where such effects are to be exposed to sale.” What the

practice may have been with respect to lands, or whether

this statute was held or thought applicable to them, I do

not know, and I have not been able to ascertain. The
words of the act would seem wide enough to embrace

lands as ^^effects” if the words Haken by virtue of the \wrif*

will include what is in the custody of the law merely by
means of the writ lodged, as well as those in actual custody

of the sheriff under the writ.

In 1811 the legislature passed an act, the object of which

was, in part, to regulate the mode of proceeding by the

sheriff upon writs of execution against goods. The statute

I mean is 51 Geo. III., ch. 6. Of this act sections 2 and 3

provide, that, on request of the person to whom the goods

did belong, the sheriff shall deliver to him or his agent an

inventory of the goods, before they shall be removed from

the premises on which they were seized
;
and that no

sheriff or his deputy, or any bailiff or constable, directly or

indirectly, shall purchase any goods or chattels exposed by
him to sale under or by virtue of any writ of execution. In

these provisions is clearly recognized the distinction which

must necessarily exist between what the sheriff does upon

an execution against goods, as distinguished from that

against lands. Then comes the statute of 1822—2 Geo. lY.

ch. 1—the 20th section of which recites, that it is expedient

to provide for the more public and certain notification of

sales of land under execution and enacts that, before the

sale of any real estate the sheriff shall cause an advertise-

ment to be inserted in the Upper Canada Gazette, at least

six times before such sale, specifying the particulars of the

property to be sold, and the time and place of the intended

sale, provided nothing therein contained shall be construed

to prevent an adjournment of the sale. This advertisement

might, vl apprehend, be given at any time before the
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expiration of the twelve months, for the sale to take place

after that time
;
and if the sheriff should do nothing more

than insert such an advertisement in execution of the writ, it

may be asked, would he have a right to proceed to sale ? It

appears to mo it is not open to doubt that he would have a

right to sell the lands under such circumstances. Such an

act of the sheriff would be a beginning to do something

while the writ was current in his hands, without his having

made what might be called a seizure, as by an entry upon

the land or anything equivalent to it. If the sheriff had

done nothing whatever towards executing the writ during

the twelve months that it was lying in his hands, I agree

that he could not after that period legallj^ do anything

as of himself or on the part of those who set him in motion

towards executing the writ. The insertion of the adver-

tisement while the writ was current would certainly be a

beginning to do something upon the writ and the question

now is, whether there can be, by any other means a begin-

ning of the execution which will have a similar effect. The
next statute connected with this subject was passed in

183Y—7 Will. lY., ch. 3—and up to this time not one of
the statutes, with the exception of the Imperial act 5 Geo. II.

ch. 7, speaks of there being or having been a seizure of

lands
;
but when the lands are spoken of or mentioned, it is

the sale which is mentioned; but it is otherwise when
goods are mentioned. The 32nd section of 7 Will. lY,,

ch. 3, is the first of our statutes which speaks of lands

seised. I do not understand this statute to mean, that in

case of lands there must bo something done by the sheriff

which would amount to an actual seizure of the lands, as

in case of goods. The statute was intended to regulate the

claim of the sheriff to poundage in cases of executions for

the same debt into different counties; and therefore, the

expression ^^seized.' can only mean something done by the

sheriff which would confer upon him the legal right to

comj^leto the execution. It is nowhere, that lean discern,

defined what is an act done by the sheriff, in the case of an

execution against lands, which is a beginning of the exe-

cution by him; and as it appears to me, under the existing
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state of the law, that is a question which must depend upon
the facts of each particular case. According to my view of

the law, derived from the wording of the different statutes

taken in connection with the then existing mode of exe-

cuting writs against the different species of property, I think

it was contemplated that the sheriff should have a right to

proceed to the sale of lands by publishing an advertisement

if that were done within the current time of the writ with-

out his having done any other act
;
and if that proceeding

be an inception of execution on the part of the sheriff, I do

not see but that there may be others which will have the

same effect. The plaintiff in an execution may be desi-

rous that the lands should not immediately be exposed to

sale, and he may, I apprehend, delay the advertising longer

than the period of the twelve months, for various reasons,

without being prejudiced; but in such cases, something

would be required to be done which could be considered a

beginning of the execution. If a plaintiff could not do so,

it would follow that he could not postpone or delay an

execution against lands until after the advertisement had

actually been put forth
;
but I do not think it was ever sup-

posed the law was such that the plaintiff was deprived of

that power when he deemed it most advantageous to him-

self to exercise it, or that he must necessarily apply to the

debtor for his assent to it.

If there may then be a beginning of the execution other-

wise than by an advertisement the question is, whether the

facts shewn in this case amount to a legal inception while

the sheriff was in office, before the expiration of the writ.

In February, 1837, the writ was placed in the sheriff’s hands,

and in the following July he ceased to be sheriff, and before

the expiration of the twelve months he advertised the lands

for sale. What the sheriff proved was this—that before he

ceased to be sheriff, he, having the execution, went to the

defendant in order to obtain a list of his lands for the pur-

yioseof executing the writ. He did obtain from him an

account of those lands situated out of Hamilton; and the

land in Hamilton the sheriff himself was aware of, because

the debtor was living upon it, and therefore he inserted it
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in his list with the others. The jury have found that the

sheriff did this act towards executing the writ before he

ceased to be sheriff
;
and I think it must be held to be a

beginning to execute on the part of the sheriff, which should

bind the execution debtor. The letters of the lessor of the

plaintiff, and his petition to the Bank, are important on this

part of the case, in this point of view, namely, that I think

they clearly shew that the defendant thought and acted up-

on the idea, that the late sheriff Imd done something which

entitled him to proceed to sell his lands
;
and now that we

know what that act was which the sheriff did, it only

remains to be considered whether the lessor of the plaintiff

was right in supposing that the act of the sheriff did legally

confer upon him the right to dispose of his lands. I do not

see that the sheriff could well have done anything more

towards^ a beginning of the execution, short of making an

actual and formal entry upon the lands
;
and that I think,

he was not bound to do. It seems he followed up his first

act by publishing an advertisement of the sale before the

expiration of the writ, though of course that was done after

he ceased to hold office. If he had remained in office, I

think the publication of the advertisement would, without

any other act done by him, have been an inception of the

writ; and it appears to me there may be other modes of

beginning an execution against lands besides the publica-

tion of the advertisements, and otherwise than by an actual

and formal entry upon the lands. As I have remarked, it is

impossible to define the different modes
;

it must depend

upon the facts of each particular case, whether the act done

does or not amount to a legal inception or beginning to

execute the writ. It will be seen that I have endeavored

to reason it upon the principle that there is a distinction

between what is required to be done upon an execution

against goods, and what is required as respects lands.

What success I may have in convincing other minds, of

course I cannot tell; but to my own mind there docs appear

to bo such a great distinction, that it warrants me, I think,

in dropping the word “ levying,” when applied to lands,

and substituting the cx])ression “a beginning of execution,”
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which I have done, as equivalent to the expression ‘‘seized”

or “levied.” If I were speaking of executions against

goods, I should always enquire what act the sheriff had done

which would constitute a levy—that is a taking of the

goods
;
but as respects^ands, as there can be no taking in

that sense of the word “levy,” and as I think the whole scope

of our law and the acts of the legislature shew there was a

different mode of executing the process against lands, then

I think I am warranted in substituting the enquiryinto what

shall be considered a beginning of execution against lands.

The next inquiry is upon the third question I have put.

The case of Doe Hughes v. Jones, 9 M. & W. 392, decides

that it is necessary, in order to fulfil the provisions of the

Statute of Frauds, that the sheriff should, upon the sale of

a term, execute an instrument in writing assigning it to

the purchaser. If that be so as respects terms, it must

equally apply to freehold estates. The power of the sheriff

must therefore continue until he has executed the convey-

ance, and does not cease with the sale merely—or, in other

words, the sale alone will not confer title upon a purchaser.

The sheriff acts only by virtue of a power vested in him by
law, and he can only transfer or convey what is actually

sold at the time of the sale, and he can conve^^ and transfer

nothing else. In this case the jury find expressly that the

lands conveyed were sold, so that determines that the lessor

of the plaintiff claims no more in this action than was sold

by the sheriff at the time he purported to be acting in the

fulfilment of his duty. The sheriff could make no convey-

ance of lands without actually exposing them to sale, and

also selling
;
and if he should sell one lot, thinking he was

selling another, he could not convey the one he intended to

sell, for there must be a sale of the identical thing conveyed

If a purchaser supposed he was buying much more than the

sheriff was actually selling, or if all the audience present

thought so as well as the purchaser, the sheriff would have

no legal right or authority to make a conveyance of any

more lands than he actually sold, no matter what might

have been thought on the subject, and no matter how con-

venient it might be either as obtaining a better price for the
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thing sold, or how inconvenient it might be to any person.

The act of the sheriff cannot bo enlarged in any way for any

purpose, either at the time of performing the act of sale, or

.at any subsequent period. If the lands sought to be recovered

in this action were sold (and the jury have said they were)

then it only remains to be considered at what time the

sheriff may perfect his sale by the conveyance. If the

sheriff sells land, and at once makes a perfect conveyance

of it, I have no doubt that after that time, as respects that

particular matter, he is functus officio] but the question

here is, whether, after having made a defective deed of tho

land sold, he can at any future period correct that act, and

make it right, and in accordance with the fact. It was

impossible to hold the first conveyance of the sheriff to be

a proper conveyance of the lands sought to be recovered in

this action. By virtue of the process against lands, and the

operation of law, the sheriff was placed in the position of

having a right to exercise a power, and of actually having a

power to sell and dispose of the lands, and to convey them.

If he executes this power defectively, can he re-execute it

or remedy the defect ? It is unnecessary to consider whe-
ther, in case of a defective sale, there remains a power of

remedying the defect
]
for in this case such does not exist.

The sale was not in any way defective, provided the sheriff

had authority to sell, supposing him to have sufficiently

began the execution. I see no difference between a sheriff

and any other person who has, and is required to execute, a

power over real estate, and I am not aware of any authority

which holds the sheriff to any particular time in executing

the conveyance. One of the earliest cases on the subject of

the time of executing a power, and which shews that it may
be done at different times, is Hervey v. Hervey, Barn, C, O.

103, 1 Atkyns, 561, S, C. That was afterwards followed by
Zouch V. Woolston, 2 Bur. 1136, 1 W. Bl. 281, S. C. In this

last case—I quote from the report in Blackstone—Lord
Mansfield says : ‘‘Upon this head, of execution of powers,

for want of liberal way of thinking, and of making proper

distinctions, some of the early cases have been decided so

extremely strictly in courts of law, that it has forced courts
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of equity to make those determinations which ought to have-

been made in the legal jurisdiction. It is true, naked

powers: must be taken strictly, both in courts of law and in

equity. Other powers, which are a mode of property, are

either merely legal, independent of the Statute of Uses—as,

powers of leasing by ecclesiastical persons, by tenant intail,

by the crown, &c.—here what is a void execution in law,

is void in equity also
;
or, they are derived from the Statute

of Uses. And what is a good execution^of such a power in

equity ought to be good in law
;
the whole being derived

from equity.” If the sheriff be required to execute a con-

veyance—and it seems that he is—in order to give the

purchaser the full benefit of his purchase, then it seems to

me the power must continue with him personally until ho

has performed it. A defective execution of the power is of

course no execution of it, and I cannot bring myself to think

that an attempt to execute it deprives the person of all

power to accomplish it, when it is found the attempt has

failed. If this be a correct mode of reasoning, then it only

remains to be considered whether the lapse of time makes

any difference. I am not able to see that it does
;

because

if the carrying into effect of execution remains with the-

person who began it, then the fulfilment of the acts neces-

sary to complete execution are personal, as distinguished

from merely official acts. I see no reason for holding that

such personal act is to be limited to any particular time..

So far as the debtor was concerned, everything had been

done at the conclusion of the sale that could be—that is, I

mean, as between the debtor and the purchaser—except the

last act, which was to divest the title from the debtor and

vest in the purchaser. 1 see no cause for complaint, on

the part of the debtor, that he was allowed to retain the dry

legal estate in him for a period of ten years longer than

there was any occasion for
;
and I know of no will or

authority which would prevent a person executing the

office of sheriff, from fulfilling a power which appears to>

me personal, and must remain with the person till fully

performed, within any distance of time within which other-

persons have not acquired rights by lapse of time or by*
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statute, which would operate against the claimant under the

power.

For these reasons I think the rule for setting aside the

verdict for the plaintiff should be discharged.

Draper, J., concurred.

Eule discharged.

The Queen ex rel. Metcalfe v. Smart.

Contested election—Summons irregularly issued^ effect off as to subsequent

proceedings—QualificationJor town councillors under 12 Vic.

cli. 81., sec. 65.

A summons having been obtained for the trial of a contested election,the
relator, finding his proceedings irregular, notified the defendant not to

appear, and that it was his intention to proceed de novo.

Held, The objection urged against the election being a material one, that

the relator was not precluded from a second application by his first

ineffectual proceeding.
Under 12 Vic. ch. 81, sec. 65,as amended by 14 & 15 Vic.,ch. 109,sched.

A, part 12, candidates for town councillorsmust be not only assessable

but assessed for the necessary amount of property.

On the 13th of January, 1852, this relator obtained a

writ of summons returnable the eighth day after service^

calling on the defendant Smart to shew by what authority

he claimed to act as councillor for ward No. 2, in the town

of Port Hope, for the year commencing from the third

Monday of January, 1852
;
and why Metcalfe should not be

declared duly elected.

The grounds in the statement on which the summons was

obtained were,

1st. That Smart is not,and at the time of election was not

rated in the collector’s roll for Port Hope, or on the collec-

tor’s roll of any of the wards thereof, for the year next be-

fore that in which the election was holden, either as a free-

holder, or householder of Port Hope
;
nor as seized or

possessed for one year or upwards of any real property as

proprietor, or tenant or otherwise, either in fee or freehold,

within the said town or elsewhere.

2nd. That at the time of election Smart was not rated on

the said rolls, or either of them, for any real property what-

soever.

On the 30th of January the relator applied for and ob-

tained a second summons, filing a statement which contain-

ed the same two grounds as were inserted in the other
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statement, with a third allegation alleging that Metcalfe

had the greatest number of votes recorded for him next

after Smart,and ought to have been declared duly elected

instead of Smart
;
the electors having been dul}^ informed

that the said Smart was not qualified, and that their votes

in his favor would be thrown away.

The relator’s affidavit stated, in substance, that the elec-

tion was held on the 5th and 6th of January, 1852
;
that

Smart and he (Metcalfe), and four others were duly nomi-

nated as candidates
;
that, before the polling began, a ques-

tion arose respecting Smart’s qualification, which was dis-

cussed at length by Smart and others in the presence of the

electors
;
that the poll was closed in the afternoon of the

6th of January, with the following result : votes for Smith

53
;
Hobinson 46 ;

Smart 44; Metcalfe 39 ;
Gallagher 31, and

Ward 27 ;
that Smart, at the time of the election, was not

rated on the collector’s roll of the town, or of any ward

thereof, for the year next preceding the election, for any

real property
;
and was not, and is not rated as a householder,

or freeholder of the town, as proprietor, or tenant, or other,

wise
;
on which ground he was objected to at the opening of

the election; that the returning officer declared that Smith,

Robinson, and Smart, had received the largest number of

votes, and were consequently elected as councillors for ward

No. 2.

Smart made affidavit that,at the time of election, he was

and still is possessed of real property, as tenant thereof, to

the amount of £50 per annum
;
that the property was rated

on the collector’s roll for ward No. 1 in Port Hope, for the

year next before the election, at £54 per annum; that the

taxes have been paid to the collector
;
that he holds the

property for two years under a lease made on the 13th of

July, 1850, to himself and his partners
;
that his partners

afterwards assigned to him
;
and that he has been in posses-

sion from August, 1850, continually, and has paid the rent;

that the property—being a town lot, shop and two store-

houses—was rated on the collector’s roll of Port Hope for

£184 personal property and income; that, when called on

for a list of his property, he proj)Osed to give in these
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leased premises, but was told they had already been given

in by the agent of the lessor : that he was liable for the

taxes by the terms of the lease, but thinking it of no con-

sequence how the premises were assessed, he paid no further

attention to it.

It was sworn, on affidavit of the relator’s attorney, that

from not being aware of the rules of this court passed in

Michaelmas term, 1850, respecting proceedings of this na-

ture, he found afterwards that his papers were incorrect,

and advised the relator to abandon the summons, and com-

mence de novo : that notice was served on the defendant

not to appear to the first summons, for that it had been

abandoned for informality, and that the relator intended to

proceed de novo.

On the 10th of February, 1852, Mr. Justice Sullivan

heard the parties, and on the 24:th of February adjudged,

1st, That the relator had an interest in the election.

2nd & 3rd, That Smart was not rated, as the relator com-

plained.

4th, That he was therefore not qualified
;
and that the

relator should have been returned, having the next greatest

number of votes
;
and the electors having been informed

that Smart was not qualified,and that the votes in his favor

would be thrown away. And the proper and ordinary

directions were given as to costs, &c.

Cameron, Q. C., obtained a rule nisi on the relator to

shew cause why the judgment given in this case by Mr.

Justice Sullivan should not be set aside, on the grounds that

the writ of summons on which he proceeded was irregularly

granted, after a former writ had been issued at the instance

of the same relator and had been abandoned by him
;
and

that no sufficient ground was shewn for ousting the defen-

dant Smart
;

and that Smart was duly qualified to bo

elected
;
and that the election only should bo set aside, and

that the relator should not be declared duly elected. Ho
cited, Whally v. Bramwoll, 20 L. J. (Q. B.) 53

;
The Queen

V. Dixon, 15 Q. B. R, 33.

Vankoughnet, Q. C. shewed cause, and cited. The King v-

Bond, 3 T. R. 767
;
The King v. Sly the, 6 B. & C. 244; Jeves

V. Hay, 1 M. & G. 390.
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Eobinson, 0. J., delivered the judgment of the court.

We see no sufficient ground for reversing Mr. Justice Sul- -

livan’s judgment. The exception taken to the return of Mr.

Smart was of a substantial character, if supported—name-
ly, that he was not a person qualified to be elected. It

did not turn upon any such questions of regularity in the

conduct of the election as are sometimes rather vexatiously

raised. The relator’s attorney finding that he was incor-

rect in his proceedings, in consequence of his not beiisg-

aware of a late rule of court that had been passed, abaii*

doned his proceedings, and gave notice to the defendant

that he had done so. We think the learned judge properly

exercised his discretion in not holding the relator preclude^I

by his ineffectual proceeding from questioning the legality

of the election on so material a ground as ho has done.

We are also of opinion that Mr. Smart, not being in fact

assessed on the roll, was not eligible, though he may have'

supposed he was, and though he possessed property e>u.f~

ficient to confer the qualification The 65th clause of 12

Yic., ch. 81, as amended by 14 & 15 Yic., ch. 109, sched^

A, part 12, appears to make it indispensable that the candi-

date should not only be assessable, but be assessed for th©

necessary amount of property. It is certain that he was
not on the roll for any property, either as freeholder or

householder, that would qualify him but was only assessed

in a small amount for annual income : and as his want of

qualification was questioned, and publicly discussed in

presence of the electors at the election, when it began,, we
consider that it was* proper on the evidence to seat the-

relator.

Eule dischai’ged with costs..
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The Canada Company v. The Municipal Council op the

County op Middlesex.

By^lmv for .payment of a debt must contain the rate to be levied
^
and

specify the debt to be paid.

A %r-law for payment of a debt must contain on the face of it the rate

authorized to be levied for making up the sum granted.

, Such by-law is illegal if it direct a gross sum to be raised for the pay-
ment of the current general expenses of the county, and the liquida-

tion of the debt due—not stating what debt or of what amount.
' Whether the provisions of 4 & 5 Vic. ch. 10, sec. 41, are to be regarded

as applicable to by-laws passed under 12 Vic. ch. 81, or whether the

court must determine on their validity according to other statutes in

force, and the common law

—

Quaere.

Cameron, Q. C., moved to quash a by-law passed by the

Municipal Council of the County of Middlesex on the 1st

of February, 1850, intituled, ‘‘By-law to provide for the

current general expenses of,and the liquidation of the debt

due by, the County of Middlesex.” It recited that it was

‘‘'^expedient to provide for the payment of the current

general expenses of,and the liquidation of the debt due by,

the County of Middlesex,” and it enacted that fifteen hun-

dred pounds should be raised and levied on all the ratable

property in the county, for the above mentioned purposes,

for that year (1850) : that the said sum should be apportion-

ed by the county clerk, and that the rates so assessed

should be collected, recovered, and paid over to the county

treasurer, by the township collectors, in the same manner
and under the same provisions as rates had theretofore been

cx)llected. The objections taken against this by-law were :

First. That there was.no power in the Council to levy a

rate for the current general expenses of the county, without

some particular specification of what those expenses were.

Secondly. That the amount due for the debt of the county

. should have been separately and distinctly stated.

Thirdly. That the rate in the pound, or the rate per acre

in respect to land, should have been specified in the by-law,

and not left to be fixed by the clerk.

Fourthly. That as regards land in the county, the rate

could not legally bo assessed as a rate in the pound, but

must be by a rate in the acre. And,

Fifthl}’-. That a special rate should have been fixed in the

* !)iy-laws, over and above all other rates, for the payment of
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the sum limited in the law, as required by the 176th and

177th clauses of the Municipal Council Act 12 Yic. ch.

81.

Wilsoriy Q. C., shewed cause, and cited Doe ’McGill v.

Langton, 9 U. C. E. 91
;
Hawkins v. The Municipal Council

of Huron, Perth and Bruce, 3 U. C. E. (C. P.) 72 ;
Curtis v.

The Kent Waterworks Co., 7 B. & C. 341.

Eobinson, C. J., delivered the judgment of the court. ^

The result of the consideration which we have given to

these objections is, that this by-law is illegal, and that the

rule for quashing it must therefore be made absolute, with

costs.

Upon reference to the learned judges in the Court of

Common Pleas, we did not find that the same facts had in

any case come under their consideration
;
but there are

several grounds on which we are of opinion that this by-

law cannot be maintained. It is to be examined in refer-

ence to the statute 12 Yic., ch. 81, under the authority of

which it was passed. The legislature has by that act

repealed the 4th and 5th Yic,, ch. 10, totally; and, conse-

quently, we cannot apply any provision' of the 4th and 5th

Yictoria as affecting the question of the validity of any by-

law passed under this new statute.

The provision of the new act—12 Yic., ch. 81

—

bearing on the subject of by-laws of counties, is the 41st

clause, part 22, which merely gives to the county councils

authority “for raising, levying,collecting,and appropriating

such monies as may be required for all or any of the pur-

poses spoken of in that act, by means of a rate or rates to

be assessed equally on the whole rateable property of the

county liable to assessment, according to any law which

shall be in force in Upper Canada concerning rates and as-

sessments.”

There is nothing in this act corresponding with the 41st

clause of 4 and 5 Yic., ch, 10
;
and it is to be consider-

ed whether we are to infer from that omission that the leg-

islature meant by the 155th and 156th clauses of the 12th

Yic., ch. 81, to give to the courts a general authority to ex-

act conditions to which by-laws must conform
;
or that
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the courts are left to determine their validity by such rules

as they may find laid down in the decisions of courts

upon by-laws passed by corporate bodies in England, and

without reference to what the legislature of this province

had required in express terms by the former act, 4 and 5

Vic. ch. 10 ;
in which case they might be expected to hold

all by-laws to be valid which are not repugnant to any

thing contained in 12 Vic., ch.81, and the other statutes in

force, or the common law.

It seems rather singular that the safeguards which the

legislature had provided in the statute 4 and 5 Vic. ch.

10, are dropped in the late act; and I confess I hardly

know what inference we are to draw from that : whether

the legislature deemed them unimportant, and were con-

tent to dispense with them
;
or whether they assumed that

the courts could, ip their discretion, treat the absence of

such provisions in the by-laws to be hereafter passed as

defects, although the recent statute imposes no such con-

ditions
;
or whether they were content to allow such by-

laws to stand or fall by the principles of the common
law.

All that the 155th clause provides is,that we are to deter-

mine whether any by-law brought before us appears to be

in whole or in part illegal.” Are we then to entertain con-

siderations of what shall appear to us reasonable, as consti-

tuting a test of validity, to the same extent as such consid-

erations have been entertained in England in deciding upon
the by-laws of corporate bodies very inferior in importance

to some of these municipal bodies ?

When we consider what may in some cases be the incon-

venience produced by quashing by-laws such as these

councils have a general authority to pass, especially after

they have been extensively acted upon, I confess I think it

is to bo regretted that some restrictions were not imposed

by positive enactment in this latter statute,as they had been

in the preceding; and that at least wo had been able to dis-

cern whether the legislature thought that the securities

against rash or loose legislation which the former statute

contained were unnecessary, and should therefore bo dis-
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pensed with; or whether they imagined that the same

security would be found in the controlling power which

the courts could properly exercise without any rules being

prescribed in the statute for their guidance.

Looking at the statute, however, as it stands, and consid-

ering the principles which have governed the courts in de-

termining upon the validity of by-laws, we hold this by-law

to be illegal on two grounds :

First. Because we think it indispensable that the by-law

should contain on the face of it the rate authorized to be

levied for making up the sum granted
;
that it should be

fixed by the council themselves in their by-law, and not

left to be declared by the clerk, upon a computation to be

made by him after the by-law had been passed.

It may be said that if the clerk makes his calculation cor-

rectly, it must come to the same thing
;
but he may pos-

sibly not make an accurate calculation, and then questions

might be raised whether the rate was legal and the ratepay-

ers could not tell whether the rate was legal or not till they

had made the calculation
;
and it might be impossible for

the clerk to carry the direction implicitly into effect without

making a most inconvenient fraction of a rate, for he would

have no discretion to direct a penny more or less to be

levied than just what would make up the sum. We con-

ceive that the council are bound themselves to ascertain

what rate it will be proper to impose for rising the sum,and

to declare it in their by-law.

We are also of opinion that this by-law is illegal, in not

specifying separatelj^ the amount of the debt, but directing

that the gross sum (fifteen hundred pounds) shall be raised

for the payment of the current general expenses of the

county, and the liquidation of the debt due—not stating

what debt, or what amount. When the ratepayers had paid

up the whole fifteen hundred pounds to be levied upon this

by-law, they would not know what debt they had paid, or

what portion of the debts of the county or of any debt.

Under the pretence of paying off debts, a large sum might

be levied, which might afterwards be absorbed in current

expenses, leaving the debt unpaid.
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The 176tli, 177tb, and 182nd clauses appear to us to re-

quire that the debt should be specified, at least so far as to

shew what amount of debt is intended to be provided for
;

otherwise, the intention of the legislature, as expressed in

the 182nd clause of the act, could not be carried out.

Eule absolute.

The Earl op Elgin v. Crosby.

Bond Jot administration of intestate's effects—Pleas to action on.

Debt on an administration bond—breaches assigned in the declaration.

Pleas—1. That after the 1st of November 1833 (the day named in the
condition on which the administrators were to render their account),

to wit, on, &c.
,
and as soon as they reasonably could, the administra-

tors rendered a just and full account, which was allowed by the Judge
of the Surrogate Court. 2. Performance generally. 3. That on the 1st

of November, 1833, there was no sitting of the Surrogate Court to

which the administrators could have rendered their account.

Held, on demurrer—Pleas bad.

Debt on an administration bond, dated the 27th of No.
vember, 1832, in the usual form, conditioned for the due

administration of the effects of one Aldridge Wells, an

intestate. One of the conditions was, that the administra-

tors should make a true and just account of their adminis-

tration at or before the 1st of November next ensuing the

date of the bond.

It was assigned as a breach, that they did not make such

account at or before the 1st of November, 1833, or at any
time before or since.

The defendant (one of the sureties in the bond) pleaded

—

7. That after the said 1st of November, 1833, and as soon

as they reasonabl}^ could, they (the administrators) made
and exhibited a just and full account, &c., which was al-

lowed by the .Judge of the Surrogate Court, acting in the

place and stead of the plaintiff, and was accepted in full

discharge of the bond
;
and that, by such allowance and

acceptance, they became and wore released from their bond,

and from the breach thereof, and from all damages, &c.

10. Performance, generally.

12. That on the 1st of November, 1833, there was no sit-

ting of the Surrogate Court in the bond and declaration

10 u. c. Q. B.7
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mentioned,to which the administrators could have rendered

their account, according to law, and according to the intent

of the condition,

Demurrer to each of these pleas.

Leith for the demurrer.

L. G. Miller, contra, cited 2 Saund. 409, notes 2 and 3 ;

Archbishop of Canterbury v. Wills. 1 Salk. 315; Archbishop

of Canterbury v. Eobertson, 1 Cr. & M. 690
;
3 Tyrwh. 390,

S. C.

Eobinson, C. J., delivered the judgment of the court.

Whatever may be the control of this court to be exercised

in another manner over proceedings upon administration

bonds, the pleadings in such actions must be subject to the

same rules as prevail in other actions upon specialties.

The case of the Archbishop of Canterbury v. House, Cow-

per, 141, and the few other cases connected with that

subject which are commented upon in the works of Williams

on Executors, pages 333, 1263, explain at whose instance

such bonds may be put in suit, and under what circum-

stances
;
and what control the courts will exercise in order

to confine the remedy upon them to the purposes for which

they were intended. But these are matters apart from the

technical rules of j)leading, which must be applied in these

actions as well as in others. While the suit is pending we
must assume it to have been properly brought, in the

absence of any complaint to the contrary.

The 7th plea, which is demurred to, we think is insuf-

ficient. It confesses a breach but does not avoid it.

Whatever eftect the accounting satisfactorily after the day

named in the condition might have on the amount of

damages, it can be no bar to the action at common law, or

it would have been unnecessary to pass the statute which

makes the plea of solvit post diem a good defence; and

there is nothing in our Probate Act, or in this particular

breach of the law, that we can say takes this case out of the

general rule.

As to the 10th plea : it is clear that general performance

cannot be pleaded as an answer to such breaches as

are assigned in this declaration. The defendant should
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liave traversed the breaches specially assigned. Tho
authority cited from 2 Saunders, 409, is not in point, for

there the plaintiff had not yet assigned any breaches, but

had merely sued in common form upon the bond.

The 12th plea is an answer to tho same broach, viz., the

not making and exhibiting an account. Notwithstanding the

defence advanced, the condition might still have been liter-

ally performed
;

for the undertaking was, that the ad-

ministrators should exhibit their account on or before the

1st of November, 1833
;
and it is not alleged that there was

no court sitting before, supposing that would constitute a

good defence. This plea does not state that the adminis-

trators were there on the 1st of November, ready to account^,

&c. Our statute appoints certain stated times for the

sitting of the court in each year, of which the defendants

were bound to take notice, and if the administrators could
'

only make a true and just account of their administration”

in open court, they were bound to see that done at some

time on or before the 1st of November, 1833, when it could

be done. And if this case, neither in regard to the facts, nor

on account of anything in the form of the plea, could be

distinguished from the case of the Archbishop of Canterbury

V. Wills, 1 Salk. 31G, in which Lord Chief Justice Holt held

that the administrator must account in court, and that if ho

comes at the day, and no court is held, he shall be excused

it would still require to be considered that in the case of the

Archbishop of Canterbury v. Eobertson, 3 Tyr. 390, doubts

seem to be intimated of tlie correctness of what is there laid

down
;

but trying tliis plea by the test of the case

of the Archbishop of Canterbury v. Wills, as it is reported in

1 Salk. 1V2, it cannot be sustained.

J udgment for tho plaintiff.

The Queen v. Smith et al.

All indictment cannot be removed liy certiorari from tlie assizes at'tei

judgment pronounced, for the purpose of applying for a new trial.

This was the case of indictment for nuisance, tried at the

last assizes at Toronto, in stopping up a road.
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Wilson Q. C., moved for ix rule nisi for a certiorari, and to

stay the entry of judgment. The object of this motion was

to obtain a’ new trial, in consequence of an alleged mis-

couduct of the jury at the trial. He referred to Goldicut

V. Beagin, 11 Jur. 544 j
Walker v. Gann, Y H, & E. 769;

Catlin V. Barker, 11 Jur. 1105
;
Eegina v. Chasemore, 12

Jur. 11
;
Eex v. The Inhabitants of Wandsworth, 1 B. Al.

63 ;
Eex v. Sutton, 5 B. & Ad. 52.

Cur. adv. vult.

Burns, J., now delivered the judgment of the court.

The defendant’s object in asking for the certiorari, is to

'enables themselves, after the proceedings shall have been

removed, to move for a new trial, in consequence of the

alleged misconduct of the jury. Whether the conduct of the

jury, in respect to what is stated of one of them during the

progress of trial,could be so far imj^eached as to warrant the

court in now interposing to relieve the defendants against

the verdict, need not be considered. Judgment has been pro-

nounced upon the verdict, and it is now too late to interfere^

The proper course for the defendants to have taken was, to

have applied to the learned Chief Justice to stay the judg.

ment, in oi’der to enable the defendants to apply to this

court; and no doubt, if they had made such application, it

would have received due and careful consideration.

In England, the effect of the 9th section of statute 11,

Ocorge IV., and 1 William IV. chapter 70, is that, when

the judgment is pronounced at Nisi Prius, it shall be of the

.same force and effect as a judgment of the court, unless the

court shall, within six days after the commencement of the

ensuing term, grant a rule to shew cause why a new trial

should not be had, or the judgment amended. We have no

such provision in our criminal law, and we are here upon

the same footing that the law stood in England in that re-

spect previous to the year 1830. The general rule was,

that no motion for a new trial could be made after a motion

in arrest of judgment
;
and the proper time to arrest the

judgment was before the sentence pronounced. If sentence

- were once pronounced, no matter how fatal a defect might
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be discoverodjudgraent could not be arrested, but the party

must be left to his writ of error—2 Salk. 647
;

1 Bur. 434

Eex. V. Lookup, 3 Bur. 1901. If no motion can be made io-

arrest the judgment, it follows that no new trial can be-

granted.—The King v. The Justices of Leicestershire, 1 M
& S. 442.

In accordance with that view it is, that after judgment

pronounced no writ of certiorari lies on the part of tho

defendants to remove the proceedings; and the onl}" way
of removing them is by writ of error.—Eex. v. The Inhab-

itants of Pennegoes, 1 B. & 0. 142.

I take the lavv to be so plain upon this subject that it

admits of no argument of what it in truth is, and there-

fore the rule to shew cause why a certiorari should not

issue must be refused.

Eule refused.

Johnston v. Reissor, Johnston et al,

Highxvay—Right of Municipal Council to stop upland to convey—Pleading^

To an action for obstructing a highway, the defendant pleaded, admit-
ting that there was once a legally established highway through the
locus in quo, but averring that before the obstruction complained of it

had ceased to be a highway,in consequence of certain proceedings taken
by the municipal council of the township, and which were set out in
the plea.

Held, First— as to matters stated as inducement in such plea, that it was
unnecessary to negative the fact of the road passing through ordnance
property, or that it was within the limits of any village, town, or city

—and that the municipal council Avas sufficiently designated as the
municipality.

Secondly—That under 12 Vic. ch. 81, the municipal council might con-
vey the highway as soon as it Avas abolished by their enactment

;
and

that it was not necessary for them to enclose it so as to prevent pex-

sons from passing.

Thirdly—That the council might stop up the road in this case, though it

AVcXS not in contemplation to substitute another for it.

The plaintiff sued for a t-;pceial damage occasioned to him
by the defendants having unlawfully obstructed, as ho

alleged, a certain common and ])ublic higliAvay.

The defence set up was, that the locus in quo, Avas not,

and is not a highwa}'; but insterid of simi)ly traversing the

fact of its being a highway, the defendants pleaded a long'

special plea, in which they admitted that it wa.s once a

legally established road; and they set out certain proceed-
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. ings of the Municipal council of the township for closing up

liiis road, in consequence of which proceedings they

"^^v^errod that it ceased to be a highway before the obstruc-

•fk)n complained of.

The plea was specially demurred to. The grounds of de-

;<murrer sufficiently appear in the judgment of the court.

Cameroii, Q. C., for the demurrer, cited DePonthieu v.

Pennyfeather, 1 Marsh. 261.

Eccles, contra, with whom was Bell, cited Dennis v.

Hughes et ah, 8 U. C. E. 444; Simpson v. Eeady, 12 M. &
WJ 736

;
Mayor of Salford v. Ackers, 16 M. & W. 85.

Eobinson, C. J.
,
delivered the judgment of the court.

Any want of certain!}^ or other informality in the state-

ment of mere matter of inducement, might be of no con-

sequence
;
but if, by the defendants’ own shewing in their

plea, the proceedings on which they rely had not the effect

of abolishing the highway which they admit to have ex-

isted, that, of course, would be fatal to the defence.

We see no such fatal objection, however, in this plea.

Admitting it to be true that the council had passed an

irregular resolution, or had even made an objectionable

and invalid by-law for the purpose of dispensing with this

road, as being no longer necessary; that fact would not

render less valid the by-law, which they did afterwards

pass' in a regular manner, and after giving due notice.

We think it is no objection that the plea does not nega-

tive the road passing through ordnance property; or its

being within the limits of any village, town, or city; and

that the plea does sufficiently shev/ that the bjffiaw for clos-

ing the road was passed by the municipal corporation,or, as

the plea alleges,by ^‘the municipality,” which is a term used in

many instances by the legislature as equivalent to*^ munici-

pal corporations.” Considiring that this is merely matter

of inducement, and unnecessary inducement too, the plea

cannot be held insufficient on the ground of that objection.

The next exception taken is, that the corporation could

not convey the highway to the defendant Johnston till it

Iiad been actually stopped up
;
but there can bo nothing in

that; the slatute docs not require the corporation to do more
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than close or abolish the highway by their enactment.

They are not required to fence it in, or to place any physi-

cal obstruction in the way of persons passing. They only

put an end to the right of using it, and consequently to all

obligation on the part of any person to respect it as a high-

way. And the conveying away the former line of road,

where they have authority to do so, is a distinet matter

altogether,and not necessary to the extinction of the right of

way.

The remaining objection, I suppose, was the one princi-

pally relied on—namely, that the council could not convey

the land which had formed the old road, unless some other

road were laid out as a substitute for it. Whether the}^

could convey away the old road to any one, however, is

not the question
;
but whether they could provide that it

should be no longer a highway, and whether thej^ have

done so. Whether the soil has become the property of

Johnston is immaterial. The question is whether the plain-

tiff had, at the time he found it enclosed, any right to use it

as a highway. If not, he has no right of action. For any-

thing that appears in the plea, this was a case in which the

former road should be conveyed first to the owner of the ad-

joining land, if he would take it, and if not, then to any

other purchaser
;
but that seems to be a consideration not

necessary to be entertained in determining on the validity

of this plea.

The defendants appear to question whether the munici-

pal council could legally shut up this road, except for the

purpose and with a view of substituting some other line

of road in its place; but we see no difficulty of that kind.

Here was a road first allowed at an early period as a mere
accommodation to the immediate neighbours, for enabling

them to passthrough private property by a short road from

one concession to another, instead of going rouiul by the

nearest public allowance, where the ground might have

been wet or unfavourable.

It may be very reasonable al’terwards, when the town-

ship becomes clearctl and jiopulous, and roads can be made
more easily, to relieve tlie proprietor of the land from tlu‘
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disadvantage of having the thoroughfare through his pro-

perty, and to leave only the public allowance. The 31st

clause of 12ih Yic. ch. 81, part 10; and the 187tb, 188th?

192nd and 193rd clauses seem to be all that applj- mate-

rially to this subject,and we see nothing in them to occasion

us to doubt that the council could legal 1}^ stop up this road.

For these reasons we give judgment for the defendants on

this demurrer.

Judgment for defendants on demurrer.

In RE Dennie et al. applying for Partition.

Application for partition—2 W. IV. ch. 35, sec. 6.

Where the property was not indivisible in its nature, consisting of sev-

eral lots of land, but the freeholders returned that it was desirable

that no division should take place, but that the whole should be
taken by one of the parties entitled

;
or, otherwise, sold

;
there being

more than eighteen claimants, the court approved of the return.

Application for a writ of partition under 2 W. IV. ch. 35.

Phillpotts for the applicants.

The facts of the case appear in the judgment.

Eobinson, C. J.—The three freeholders have in this case

reported that it is desirable the lands should be valued and

taken by some one of the parties entitled who would agree

to pay or secure to the others their just share of the value

or, otherwise, that the lands shall be sold and the proceeds

divided
;
and we are moved to approve of this report.

The property is not indivisible in its nature, like a mill,

&c. It consists of four distinct lots of land in different town-

ships, valued altogether by the freeholders at £1100—but

there are eighteen shares.

We have now to say whether we approve of the course

recommended by the freeholders, and we think we may ap-

prove of it, though it has seemed to us to require some con-

sideration. We can properly sa}^ under the circumstances,

that we are satisfied “the estate cannot be divided accord-

ing to the demand of the writ, without prejudice to or spoil-

ing the whole.” Those are the words of the Gth clause of

the act. The legislature, no doubt, had chiefly in view the

case of a house, mill, or other propert}’-, which could not

be divided but they use the word estates,” shewing that
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they extended the provision to cases where there mig'ht be

more than one property. In this instance there are over

eighteen claimants of six or seven lots of land, valued in

the whole at 1100?. We can see no reason for supposing

that the estates could not without prejudice to the claim-

ants, be divided into so many parts, and have no doubt that

the freeholders have exercised a sound discretio*n.

We iherefore approve of their return.

TEINITY TERM, 16 VIC.

Present :

The ITon. John Beverley Robinson, C. J.

William Henry Draper, J.

“ Robert Easton Burns, J.

Hotman v. Crooks.

Statute of Limitations— Whether plaintiff relievedfromy hy issuing offirst
writ, though defendant not served ?—Eight ofplaintiff to credit a set-off

against items barred—Effect of omission of provisio m 13 14 Vic,, sh.

6—Retrospective operation of that act.

/ Where an action for services rendered was commjenced by writ of sum-
mons, which was succeeded by an alias and a yluries writ, each of

which was placed in the sherifFs hands, but not served or intended to

be served, and the defendant was afterwards served with an alias

pluries summons, it was held at Nisi Prius that the Statute of Limita-
tions would bar only such demands as had accrued six years before
the issuing of the,^r6*i; process.

The plaintiff wrote to the defendant, who had a demand against one C,
saying that C had asked him to settle the claim with the defendant
and requested him, therefore, to charge it to his (the plaintiff’s)

account. It was not proved that any account had been rendered by
the defendant in which he took credit to himself for this as a payment
on any particular account.

Held, That this must be considered merely as an item of set-off, and not
as a payment

;
and therefore, that the plaintiff was not entitled to

credit it as a payment of that part of his demand which was barred
by the statute.

Semble, That the omission in our act 13 14 Vic. ch. 61, sec. 1, of the
provisio which is contained in sec. 1 of the English stat. 9 Geo. IV.,
ch. 14, will not operate to take away from the fact of payment any
effect which it would have liad before.

The statute bS & 14 Vic. ch. 61, has a retrospective effect.

Assumpsit on common counts for services as attornoy,

&c., mono}' paid, cl'c., money receivetl, &c.
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Pleas—1, Non-assumpsit. 2, Payment. 3, Actio non ac-

crevit infra sex annos. 4, Set-off. Issues thereon.

At the trial, before Draper, J., at Hamilton, it appeared

that the plaintiff’s account for services rendered, and dis-

bursements made on the defendant’s account, went back as

far as 1827.

Some services were rendered within a recent period. In

a conversation with defendant, in March, 1852, he said he

had not had time to go into the accounts—which he had

been often pressed to do—and said they must “jump them.”

The first summons issued on the 31st of December, 1850,

to be served within four calendar months from date, and was

filed on the 31st of May, 1852, returned “ non est inventus^

An alias writ issued on the 30th of April, 1851, to be

served within four calendar months, and was filed returned,

“non est inventus,'' on the 31st of May, 1852.

A pluries summons issued on the 29th of September, 1851,

to be served within four months, and was filed with return

^^non est inventus" on the 31st of May, 1852.

An alias 'pluries summons issued on the 28th of February^

1852, was served on the 10th of April, 1852, and was re-

turned and filed on the 31st of May, 1852.

None of the previous writs were served. It was proved

that they had been put into the sheriff’s hands, but not in

order to be served; and no copy of any but the last was de-

livered to the sheriff.

The first writ was put into the sheriff’s hands on the 30th

of April, 1851, when the second was sued out not before.

At what time the second and third were given to the sheriff

was not shewn.

The learned judge held for the time (but reserving leave

to the defendant to move for any reduction of the verdict)

that the Statute of Limitations would bar only such demands

as had accrued six years before the 31st of December, 1850,

when the first process was taken out. The defendant con-

tended, that the process not having been regularly continued

down, and the earlier writs having been neither served nor

intended to be served, the plaintiff could have no benefit, as

regarded the Statute of Limitations, from the issuing of the
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first process. It appeared at the close of the case that,

reckoning back six years from the 31st of December, 1850,

and deducting a payment proved by the defendant, the

plaintiff had established a claim to 61. 19s. for items not

barred.

The plaintiff, on the other hand, contended, that the

evidence shewed him entitled to a verdict for Idl. 17s. 11<^.

for that he had a right to appropriate the payment that was

proved to the reduction of items that were barred by the

statute, and was not bound to allow it as a credit against

the 19/. 17s. lid., which would reduce the verdict to

61 19s. Id.

The defendant contended that the six years must be

reckoned back from the time of that process sued out which

was served—namely, from the 28th of February, 1852—and

not from the 31st of December, 1850
;
and that the evi-

dence shewed no demand within that period, at least none

that would not be overbalanced by items to which he was

entitled upon the evidence, and so that a verdict should be

entered in his favour.

What the plaintiff relied upon as being a payment made
by the defendant, and claimed a right to set-off against the

old items in his account, rather than allow it to go against

19/. 17s. lit/., which was not barred, was a transaction of

this nature;—The defendant had a demand against one

Chisholm, for lumber sold and delivered
;
and on the 16th of

August, 1849, the plaintiff wrote to the defendant as follows

—

“You have an account against Mr. Chisholm of 13/. 2s. id.

for lumber
;
ho has requested that I would arrange it with

you. I shall feel much obliged if you will charge it to my
account for the present, not yet having ascertained how
financial matters between Mr. Chisholm and myself stand.”

There was no proof that defendant had done more than

tacitly agree to this. No account had been ever rendered

by the defendant, in which he took credit to himself for this

as a ])aymcnt on any ]')arlicular account
;

it stood on the

common footing of a direction by the plaintiff to charge the

same to him, not as connected with any particular acooiirA

or portion of his account.
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A verdict was given for the plaintiff for 6L 19s. ^id.

Cross rules were obtained on the leave reserved—viz.^,

by the plaintiff on the defendant to shew cause why there

should not be a new trial on the law and evidence, and for

misdirection; or the verdict be increased to 19^. I7s. lid.

And by the defendant to shew cause why a verdict should

not be entered in his favour.

JVotman (the plaintiff) cited Cottam v. Partridge, 4 M.
&G, 271; Martindale v. Falkner, 2 0. B. 715

;
Harris v.

Osbourne, 2 C. E. & M. 629
;
4 Tyr. 445 S. 0.; Williams v.

Eoberts, 1 Cr. M. & E. 676
;
Hilliard v. Lenard, M. & M.

297
;
Fellowes v. Williamson, M. & M. 306

;
Smith v.

Forty, 4 C. & P. 126
;
Amner v. Cattell, 5 Bing. 208

;
Wil-

liams V. Griffiths, 2 Cr. M. & E. 45
;
Waters v. Tompkins,

Cr. M. & E, 723
;
Pritchard v. Bagshaw, 15 Jur. 730, S. C.

20 L. J. (C. P.) 161
;
Medlicott v. Hunter, 5 Ex. 34

;
7 H.

& L., 241, S. C.

Cameron^ Q. C., contra, cited. Walker v. Collick, 4 Ex. ITl

;

18 L. J. (Ex.) 387, S. C.; 7 H. & L. 225, S. C.

Eobinson, C. j., delivered the judgment of the court.

It does not appear in any point of view material to deter-

mine whether the plaintiff in reckoning the six years, can

or can not have the benefit of his first process—claiming to

have that treated, for this purpose, as the commencement
of this action

;
because, whether we take the 31st of

December, 1850, the time of issuing the first writ, or the

28th of February, 1852, the time of issuing the last writ,

which was the only one attempted or intended to be served,

the effect will be the same. The amount of 19/!. 17s. lid.

is composed of charges all made for services rendered

clearly within six }"ears before Februaiy, 1852, and no part

of that sum, therefore, is in any view barred by the Statute.

That has been reduced to the present verdict, 61. 19s. 7d., by
giving credit to the defendant for a sum duo to him by a

third party, which the plaintiff, in 1849, assumed to pay.

The plaintiff contends that he can apply this credit

towards the discharge of so much of his demand as is

barred by the statute, and thus recover the 19/. 17s. lid.

without reduction. If the credit in question, a sum of 13/.
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and upwards, had been a payment made on account of that

portion of the plaintiffs demand which is barred by the

statute, then the plaintiff would be in a situation to claim

the benefit of the effect of such payment in taking his case

out of the statute, and we should have to consider whether

our statute 13 & 14 Yic., ch. 61, sec. 1, places the law on

the same footing, in regard to the effect of such payment, as

ihe English statute, 9 Geo. lY., ch. 14, sec. 1. In our act

the following proviso is not contained, which forms part of

the English statute : ‘‘provided always that nothing herein

contained shall alter, or take away, or lessen the effect of

any payment of any principal or interest, made by any

person whatsoever.” The omission may have been acci-

dental. I do not suppose that the intention was to deny to

the fact of payment the effect which had before been given

to it
;
because, in our statute, and in the same cause, when

it speaks of joint contractors, there is an express saving to

the plaintiff of a right to recover against any one of such

contractors
;
when by reason of any written acknowledg-

ment, or by reason of any payment of an}^ principal or

interest, the case as against him may be taken out of the

statute
;
though as to the other defendants the plaintiff

might bo barred. I only notice this variance between the

two statutes for fear it might escape attention on some
future occasion: I take it to be immaterial as respects the

present case, whore ihe sum to bo credited was not a pay-

ment expressly made on account of an old debt, as in Evans
V. Davies, 4 A. & E. 840

;
and was, indeed, not a payment

at all, but a mere item of set-off. If it had been a payment,
and made without any direction as to its a])propriation, then

the case of Mills v. Fowkes, 5 Bing. N. C. 455, and that

class of cases, would apply in the plaintiff’s favour, This

is merely an item of set off. There is nothing in the evi-

dence to bring this case within the principle of Hooper v.

Stephens, 4 A. A E. 71, where it was hold that the dclivciy

of goods may operate as a payment to take a case out of

the statute, where the goods were expressly received in

reduction of the amount which might otherwise have been

barred. This stands like any ordinary item of set-of. The
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plaintiff must first shew his right to recover, and then

against his ascertained demand we are to place the set-ofi

proved
;
otherwise, a person having a stale demand against

a merchant or tradesman would have the means of reviving

it, in effect, by going as any other customer would, and

purchasing an article or giving an order.

Then as we think the plaintiff was not entitled to recover

more than the 19^. ll's. 11^^. after deducting the set-off, the

verdict is in that respect right
;
and we see no ground for

disturbing it at the instance of the defendant.

As regard’s the plaintiff’s rule, I will only add, that we
consider it quite plain on the authority of Towler v. Chat-

terton, 6 Bing. 258, and subsequent cases, that we must

hold our statute 13 & 14 Yic., ch. 61, to apply to this case,

though the transactions occurred before its passing
;
and

that if (which I do not by any means assert) we could

otherwise have held that the latter items of the plaintiff’s

account would draw the others after them, so as take all

out of the statute, or all the charges connected with certain

suits, we cannot now, since the statute, act on that principle.

I do not apply this remark to any case in which some

charges for services in the progress of a suit may have been

within six years, and others not. The evidence did not

shew this to be one of that description.

We are of opinion that both rules must be discharged,

and the verdict be allowed to stand as it is.

Eules discharged.

Winter v. Mixer et al.

Defect in entitling of afidavit—Evidence of party to the record rejected, he

having heard other testimony—Ij ct 15 Vic.
,
ch. 66.

An affidavit entitled C. D. (the defendants) at a suit of,—or, and, -A. B.

(the plaintiff) is bad.
One of several defendants was called as a v/itness in their and his own

behalf. It appeared that he had been in court during part of the ex-

amination of another defendant in the cause. Notice had been given
on a previous day of the assizes, that parties to the record wishing to

give evidence must not remain in court during the examination of the
other witnesses, the Judge therefore rejected his evidence, and hekl

that he had authority to do so.

This was an action of assumpsit, tried in May, 1852, at

Hamilton, before Draper, J. The plaintiff had a verdict.

Mixer, one of the defendants, was examined as a witness
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on the defendants’ part, and Matthews, another defendant

Avas called and sworn, but as he stated that he was present

in court Avhen the plaintiff’s first witness was sworn, and

remained, and heard ‘‘ half or so ” of his evidence, he was

not permitted to give testimony in his own favour.

In Easter Term, Burton obtained a rule nisi for a new
trial, on the ground that the evidence was improperly re-

jected
;
that the judge had no more authority to reject a party

to the cause as a witness, because he remained in court after

notice that if he did so he would not be allowed to testify,

than any other witness, not a party, who remained in court

after having been ordered to withdraw, in which latter case

the modern authorities decide that the judge has no right to

reject the witness on this ground. He cited Chandler v,

Horne, 2 M. & Hob. 423 (a), He also moved on affidavits

—

one of which was entitled Horace Mixer, William Mat-

thews, Alfred Eeid, and Philip Cady YanBrocklin, defen-

dants, at suit of (and) Thomas B. Winters, plaintiff,” and the

other commenced in like manner with the names of the de-

fendants, and after the word ‘‘defendants,” continued thus,

“and Thomas B. Winter, plaintiff.”

In this term John Duggan shewed cause. He took a

preliminary objection to the title of the defendants’ affida-

vit, and cited Eichard v. Isaac, 1 Cj*. M. & E. 136, as ex-

pressly in jDoint
;
and subject to this objection, he filed affi-

davits in repl}^ Ho also argued in favour of the rejection

of Matthews, stating what Avas admitted by other side, that

notice had been given on a previous day by the judge Avho

presided, that if parties to any record desired to be exam-
ined as witnesses in their OAvn behalf, they must be careful

to be out of court during the examination of the other Avit-

nesses, or their testimony would not be receiA^ed,

Draper, J., delivered the judgment of the court.

The objection to the affidavits is upheld by the case cited,

Avhich has not been, so far as I know, overruled, and is re-

ferred to as authority in the books of practice.

It a2)pcars to have been considered as a matter resting

in the discretion of the judge, whether he Avould suft'er a

{a) Sec also Cook v. Ncthercotc, C C, & P. 742.
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witness to be examined who remained in court and heard

the cause proceeding, after an order to withdraw
;
and this

is stated by Coleridge, J., in Thomas v. David (a), and is

sustained by the ruling of the same learned judge in Eeg.

V. Murphy (&); and in Parker v. McWilliam (c), the same

doctrine is upheld, in which case Tindel, C. J., says :

—

The rule with respect to the rejection of the testimony of

witnesses who have remained in court after an order for

their exclusion, has obtained in the Court of Exchequer for

many years, and is universally known there. It was estab-

lished in favour of the subject, and with a view to the fair-

ness of the proceedings chiefly at the instance of the crown.”

It does not seem that the authority of the Court of Exche-

quer to make such a rule of practice, has ever been doubted.

It is done in the exercise of a sound discretion, for the

more effectually attaining the ends of justice. If i\iQ power

or discretion—for the same thing is meant—is admitted to

be in the court trying any cause, there is an end of the

argument. Admitting the authority of Chandler v. Horne,

and observing also what is said in Cook v. Hethercote,

neither of those decisions have a direct bearing on the

present case, unless there be no difference between a party

to the record and a merely disinterested witness. It may
be a sound argument to urge that a party ought not to be

deprived of his evidence because his witness chooses to dis-

regard the order of the court
;
but it does not appear to us

to follow that a party may himself set such an order at defi-

ance, and still claim as a matter of right to testify. In the

one case, he may complain of being made to suffer by the

disobedience of a party whom he could not control
;
in the

other, he seeks to gain an advantage by his own contumacy

for it may be fairly assumed against him that he remains in

court with a view of knowing upon what point his own evi-

dence was most required. We do not, therefore, consider

that in rejecting his testimony, the court are going against

the principle of any reported case, or are assuming a dis-

cretion to contravene the enactments of the legislature.

(a) 7 C. & P. 350. [h) 8 C. & P. 297. (c) 6 Bing. 683.
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We think the evidence was rightly refused, and that the

rule therefore must be discharged with costs.

Eule discharged (a).

Smiley v. McDougall.
Libel—Immaterial variance.

The libel as set out in the declaration was as follows : “We had thought

that the hellish malignity and murderous disposition which the tory

party had been accustomed to exhibit in past times,would not be wit-

nessed in the election contests of the present day. We supposed that

they had become aware of the factf &c. The last sentence as proved

was, “We supposed that they had by this time become aware of the

fact.
”

Heldt That the variance was immaterial.

Case for libel. The libel, as set out in the first count of

the declaration, was in the following words :
—“ We had

thought that the hellish malignity and murderous disposition

which the tory party had been accustomed to exhibit in past

times, would not be witnessed in the election contests of

the present day. We supposed that they had become

aware of the fact, that such conduct was one of the chief

causes of their downfall as a party, and had determined to

re-establish themselves in the good opinion of the country

by carrying on their contests in an open, peaceable, and

constitutional manner. But they can’t forget their old tricks.

In several instances, during the present struggle, they have

committed acts of violence that should send the perpetrators

to the penitentiary. Mr. White, the member for Halton,

was set upon the other night in Hamilton by two or three

tory rowdies, headed by Smiley of i\\Q Spectator, and beaten

in the face and eyes in a most brutal manner.”

The same libel, verbatim, was set out in the second count.

The libel proved differed from that set out in this respect

—

as declared upon, one sentence reads, “ We supposed that

they had become aware of the fact that such conduct

was,” &c. In the libel proved the same sentence reads,

“ Wo supposed that they had by this time become aware of

the fact that their conduct was,” &c.

The pleas wore, the general issue; and a justification, to

the effect that the plaintiff and throe others were assembled

(a) By 16 Vic. ch. 19, a party to the suit cannot now be called as a

witness in his own behalf.

8 10 U. C. Q. L.
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together at the city of Hamilton, and were then and there

conducting themselves in a riotious and disorderly manner:;

and that the said White being then and there present^ a

certain dispute took place between him and the plaintiff,

and thereupon the plaintiff and the said other persons

aiding and assisting him, and by his direction, so then con-

ducting themselves, as aforesaid, in a riotious ard disorderly

manner, and with force and violence, beat the said White"

in and about his face and eyes, and thereby injured his-

person
;
wherefore the defendant published, &c.

The case was tried before Draper, J., in May, at Hamilton^

The defendant, who conducted his defence in person, applied

for a nonsuit on the variance above set forth. The judge

held that the variance was unimportant, not being contained

in an}^thing which is directly of and concerning the

plaintiff
;
and that if necessary, it might be amended.

The jury found for the plaintiff, and 5L damages.

In Easter term, Richards obtained a rule nisi for a new
trial, on affidavits charging misconduct in the clerk im-

panelling the jury; and on the law and evidence, and for

misdirection : or to arrest the judgment on the ground

that the publication was not in express terms called a libel j.,

citing Cooke v. Smith, McLel. & Y. 250.

In this term. Burton shewed cause. He filed affidavits

fully meeting the charge against the conduct of the clerk

with regard to the selecting of the jury. He argued also

that the variance, which consisted in the omission of words

quite immaterial to the general sense of the passage, was
in a part of the publication which might be altogether struck

out as redundant and superflous, since it did not form any

part of the attack upon the plaintiff’s character, for which

the action was brought
;
nor did it effect in any way the

sense or meaning of the libellous passage. With regard to

the arrest of judgment, he cited Howe v. Eoach, 1 M. &S. 304^

Richards^ contra, admitted that the plaintiff’s affidavits

appeared to meet the charge against the clerk. He argued

that the variance was material. It was matter of descHp^

tion of the libel complained of. That, if amenable, no
leave to amend was asked or granted. He cited the Quefcn

V. Dr. Drake, Salk. 661; Cartwright v. Wright, 5 B. &
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GI5
;
Tabart v. Tipper. 1 Camp. 350

;
Prudhomme v. Fraser,

2 A. & E. G45
;
Parmiter v. Goupland, G M. & W. 105. lie

did not press his motion in arrest of judgment.

PoBiNSON, 0, J.—The objection taken to the manner in

which the jury was alleged to have been impanelled has

been so fully met by the affidavits filed in answer, that it

is conceded that the verdict cannot be interfered with o»

that ground.

As to the other exceptions taken, I think there is none

of them which we could properly suffer to prevail. It is

clearly not necessary that the word “libel” should be used

in complaining of a false and malicious publication
;
that

has been expressly decided. It is in the first count only^

not in the second, that the word “ libel” is omitted. If the

omission were fatal, the vcrdect being general, the well

known rule in civil proceedings would perhaps apply

though it would really be absurd that it should, for the jury

could not have given damages upon the first count which

there can be any reason to suppose they might not have

given upon the second, since the publication stated in each

count is precisely the same. And, besides, the first count

does call the publication libellous.

The variance, in leaving out the words “ by this time,” I

think is of no moment,since it is impossible to deny that the
words “ they had become aware,” and “ they had by this

time become aware” mean the same thing. The case of
Cartwright v. Wright (a) is a strong authority against the

objection
;

for, although the court gave effect to the excep-

tion taken there, their whole language shews that they
would have held this to be an unimportant variance. And
what makes this case more plain in favor of the plaintiff

that the libel is not here set out as in licec verba, or according
to its tenor; but it is alleged, that in a certain newspaper
the defendant “ published, amongst other things, a false,

scandalous, and malicious article, containing the libeMous
matters following.” That is literally true

;
the paper does

contain all that is set out; and the sense of th^it which is

set out is in no mannoi- qualified in the paper by tl^ three
words omitted.

{a) 5 B. & Al. 616.
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As to the merits of this case: it is clear, on the evidence,

t^iiat the plaintiff had a good right to complain that the

^'Siblication went far bejmnd any ground that in truth existed

Her such assertions as it contained; and it can hardly be.
€&@fitended, that the liberty of public discussion for any pur-

ip©se should go so far as to protect the publisher of a paper
sfm charging others with making brutal assaults, which
w^re either never made, or never made by the person

<'dharged with them.

The damages given were moderate, which shews that the

Jmry went as far in favor of the defendant as they felt they

<s@uld go, in attending to any supposed mitigating circum.

,
i£^:ances.

Draper, J.—I continue of the opinion expressed by me
-xxt the trial. The sense of the libel

—

i. e., of all that portion

the publication which is of and concerning the plaintiff,

which alludes to, and charges him with anything that

sifjiakes the publication a libel—remains entirely unaltered.

-ILf the whole sentence commencing, “ We supposed that they

and ending with “peaceable and constitutional man-

siaer,” had been omitted, it would not, according to Lord

ISIlen borough’s decision in Tabart v. Tipper, have been a

?4;round of nonsuit; and 1 cannot see any solid distinction

I'feetween omitting a whole or a part of a sentence which

;l©es not alter or qualify the meaning of the libellous

Ijsassage.

As to the argument of freedom of criticism to be al-

i<jwed with regard to the conduct, &c., of public men, as

i:StpplyiHg to the pjlaintiff as editor of a public newspaper,

therefore proper lo have been left to the jury to disprove

^isaalice, it appears to me sufficient to observe that the libel

^ehai’ges an indictable offence, and the plea justifies the

«ielaarge by distinctly alleging that the plaintiff committed

—viz., an assault and battery. I have to learn how that

«an be considered as a fair comment on the plaintiff’s con-

as editor of a public newspaper. I find nothing in Par-

fmiter v. Coupland to warrant any such conclusion.

Burns, J., concurred.
Eule discharged.

(a) 5 B. & Al. 616.
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Guarantee—Evidence—Consideration.

In an action on the following guarantee—“I do hereby promise to

antee the payment of any sum to S. S., that the arbitrators chosen
himself and F. S. & Co.—namely, P. C., J. W., W.B. W., and J. F..,.

and a fifth person to be chosen by them—may aM^ard to him the saiiii

S. S. in the arbitration now pending between the said parties,” dated!
the 29th of September, 1851—the declaration stated, that, in cons?.S!c-

eratiori that the plaintiff, at the defendant’s request, would leave

tain differences then existing between the plaintiff and F.S. and P.5h,.„

to the award of, &c., the plaintiff promised to pay him any sum th.JiUS:

might be awarded to him by such arbitrators. A bond of submissisK*
to the above arbitration was signed by F. S. & Co., on the 3rd sif

October 1851.

Held, That evidence shewing that the arbitration was not conclusivel;;^..'

agreed upon, when the guarantee was signed, that the guarantee
tained the consideration alleged, and that the words “now pendin^jf*
did not necessarily imply a part consideration.

Assumpsit.

Tho first count of the declaration stated that in considem-

tion that the plaintiff, at the defendant’s request, woijlil

leave certain differences then existing between the plaintiM

and F. Smith and P. Smith, to the ward of P. C., J. W.,

B. W., and J. F., and a fifth person to be choosen by them,
the defendant promised the plaintiff to pay him any sima

that might be awarded to him by such arbitrators
;
thsf>

the plaintiff did leave the said differences to such arbi-

trators, whereof the defendant had notice; that the arbi-

trators awarded that F. Smith and P. Smith should pay tm -

the plaintiff 95^. 5s., whereof the defendant had notice. Sec-

ond count, on an account stated.

Pleas, non-assumpsit and set-off, to which last the defendaiv:^

replied, ‘niot indebted.”

At the trial at Simeoe, in Api’il, 1852, before Draper, »Lv.

the plaintiff proved the following writing: “I do hereby-

promise to guarantee the payment of any sum to Silas Shavr...

that the arbitrators chosen by himself and F\ Smith k
—namely P. 0., J. AV., W. B. AV., and J. F., and a fifth per-

son, to be chosen by them may awai’d to him, the sajil

Silas Shaw, in tho arbitration now pending between the

said parties.” Dated 29th Septembei*, 1851. lie als'i»

proved a bond, entered into by F. Smith and P. Smith,

himself, dated 3rd Octobci-, 1851, in a penalty of 500/., co?>

ditioned that the obligors should obey, c'^c., the award c4
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F. G., J. W., B. W., J. F. and A. M., oi- any three of

them, arbitrators chosen between the ])Iaintiff and Smith &
so as the award of the arbitrators or any three of them

1^0 made before the 11th of October instant;—and an

a'vvard, dated 10th October, 1851, under the hands and seals

oftheiivc arbitrators, b}^ which thej^ awarded 96/. 5s. to be

paid to the plaintiff in ten days. One of the arbitrators was

called, and swore that after the award was made the defend-

ant came for a copy of it and of his guarantee, and was told

what the award was, when the defendant said he had giiar-

imleed the award and considered himself liable for the

amount. A demand on Smith &Co., and non-pa3mient,were

admitted.

For the defendant it was objected that the declaration was

not founded on a guarantee that another person should do

any act—viz., that Smith & Co. should pay the amount—but

it was an undertaking of defendant’s own that he wmuldpay

whatever was awarded. Secondly, that the writing was not

legally binding as a guarantee, as no sufficient consideration

appeared on it for the defendant’s promise; that the consid-

eration stated in it was a past consideration, i. e., of an arbi-

tration 710W 2^ending, whereas the declaration stated as the

consideration an agreement to submit; and that the plain-

tiffs council having opened that he should not rely on

the account stated, the defendant need not answer it.

The defendant had leave to renew the second objection on

a motion for a nonsuit; and the first was overruled, as the

jury might find the facts specially, and they might be en-

dorsed on the record.

The jury found that the defendant executed the instru-

ment on the 29th September, 1851; that the bond of sub-

mission was executed as put in
;
and that the award was

made as put in, and in pursuance of the submission
;
that

the amount was demanded of Smith & Co., and was not paid

bjT- them; and they found for the plaintiff on these facts,with

96/. 5^, damages.

In Easier term. Bead obtained a rule 7iisi to enter a non-

suit on the leave reserved.



SHAW V. CAUGHALL. 119

In Trinity term, Galt^ shewed cause. lie relied upon

>ITawes v. Armstrong, 1 Bing. li. C. 761.

Read, contra, argued that the instrument was not a guar-

antee that Smith & Co., should pay, but a promise by defen-

dant that be would pay whatever should bo awarded in

plaintiff’s favour
;
that there was no sufficient consideration

stated for such promise, and that the consideration stated in

the instrument, as far as could be inferred, was past

and executed, as if it had been,” in consideration of an

arbitration now pending, I hereby promise,” &c., and

did not suppor 1 the declaration, which stated the consider-

ation to be in consideration that the plaintiff would refer to

arbitration. He also objected, that it did not aj^pear that

the plaintiff had referred to arbitration; the bond produced

only shewed that the Smiths had. He cited Goldshede v.

Swan, 1 Exch. 154; King v. Cole, 2 Exch. 628; Eaikes

V. Todd, 8 A. & E. 846
;
Jenkins v. Eeynolds, 3 B.

A B. 14
;
Wood v. Benson, 1 Cr. & J. 94; Bentham v.

tJooper, 5 M. & W. 621
;
Brashier v. Jackson, 6 M. & W. 549;

Edwards v. Baugh, 11 M. & W. 641
;
Eichards v. Macey, 14 M.

k. W. 484.

Eobinson, C. J,—I am of opinion that this action can-

not be looked upon as an action founded in reality upon
what is called in law an original promise, and so that the

evidence, when the instrument is produced, varies from the

declaration. It is in its very terms a guarantee. The de-

fendant is only secondarily liable, and engages, in effect, to

pay the award if the principal should fail to do it.

I think, also, that the consideration does sufficiently ap-

pear in the instrument, and that we see plainly from the evi-

dence that it was not a past consideration. The parties, it

isdrue, had taken steps towards a settlement of their dis-

putes by arbitration before this wndting was given; but

that may have been, and the reasonable inference from the

conduct of the parties is, that it was provisional only, and

depending, as to its final effect, upon whether the party for

whom the defendant afterwards became bound should find

security that he would j)ay any sum awarded. We sec that

.the defendant signed the guarantee; and then, and not
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before, the submission bond was signed. That the sub-

mission bond on the other side was not shewn lo have

been executed
;
was not an objection taken on the trial

;

and besides, there is no necessity’ that both should be

bound by specialty" to submit to the award. The plaintiff

could have revoked his submission, for all that appears^

while the arbitration was pending; and when he agreed to

be bound by the award in case this defendant would guar-

antee the payment, he furnished a sufficient consideration

to support the guarantee. The cases of Johnston v. Nicholls

(a)
;
Goldshede v. Swan; Haigh v. Brooks (6) ;

Steele v.

Hoe (c), shew the liberal view which the courts now take

for the benefit of commerce, of guarantees of this descrip-

tion, allowing the reception of evidence of the surrounding

circumstances in order to arrive at a proper construction of

the guarantee.

There is nothing to be considered b}" us, on the rule be-

fore us, but the single question whether the defendant was
entitled to a verdict on the leave reserved

;
and we do not

think that he was.

Draper, J.—The question raised is, whether the guar-

antee proved sustains the allegation of consideration set

forth in the declaration
;
and 1 am of opinion that it does.

In order to ascertain the meaning of parties in agreements

of this description, the courts in England have held that

they might and ought to look at the circumstances attend-

ing the transaction, and to be influenced by their bearing,

in ascertaining the true construction (d). Acting on that

principle, and referring to the state of facts between the

parties interested at the time the plaintiff and defendant en-
.

tered into this agreement, it appears to me we ought, if pos-

sible, to put such an interpretation on it as will effectuate

their obvious intention. It all turns on the words “now pen-

ding.” Ifwe are not obliged to treat them as implying a sub-

mission actually and conclusively entered into, there is no

difficulty. Now it is clear, from the attending facts, that

such could not have been the meaning intended
;
for the

(a) 1 C. B. 251. (5) 10 A &E. 319. (e) 14 Jur. 147.

{<!) Bell V. Welsh, 14 Jur. 432
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bond of submission entered into between Smith & Co. and

the plaintiff was executed several days after the grantee de-

clared upon.

I think we are at liberty to treat the wmrds now pend-

ing,'' as used in the sense of “ impending as referring to an

inchoate but not complete reference; to a state of things

where the subject of reference was agreed on, the arbitra-

tors named the time and condition of making the award

settled, but the formal submission, which was actually to

bind the parties, was yet to be prepared. The evidence

is consistent with the view, and supports and establishes the

consideration stated in the declaration. And I am of

opinion that this is the true construction of the grantee, and

therefore that the rule should be discharged.

Burns, J., concurred.

Eule discharged.

Dougall V. Turnbull.

Rent charge—Seizable under fi. fa.—Debt for arrears of

Debt does not lie by the grantee of a rent-charge to issue out of lands,

where there is no express covenant by the grantor to pay.
QucBre—If the grantee could bring debt, whether his assignees might
do so.

A rent-charge upon land for the life of the grantee is seizable by the
sheriff under an execution against lands.

Debt for arrears of an annuity or rent-charge.

Demurrer to the declaration.

Wallbridge, for the demurrer, cited Webb v. Jiggs, 4 M.

& S. 113; Kelly v. Chubbe, 3 B. & B. 130
;
Milnes v. Branch,,

5 M. & S. 411; Orabbe, E. P. secs. 254, 255.

Helliwell, contra, cited Yarley, et al. v. Leigh, 2 Ex. 44G.

The facts appear in the judgment.

EobinsoNjO. J.—The transactions respecting this annuity

were before us in a case between these same parties, in

Trinity term last (a), and we determined that the declara-

tion then before us could not be sustained, but for two

reasons which cannot be relied upon as the declaration is

now framed.

The first was, because the declaration did not shew that

(a) 8. U. 0. K. 022.
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the sheriff seized while the writ was current. The second

was, that the rent-charge in this case did not appear to be

such an interest as could be seized on a fi. fa. against real

estate, because it was not shewn that there was any right

given by the deed to distrain for the rent-charge, and we
could not regard what,for all that appeared,was a mere rent-

seck as a freehold interest, and unless it was such, it could

not be sold under a fi.fa. against lands and tenements''

Now this declaration does expressly aver that the sheriff

seized while the writ was current and in force, and it sets

out a provision in the deed creating the rent-charge, that

the grantee, or her assigns, might distrain for arrears; so

that we have to consider the case on other grounds than

those on which our former judgment was founded.

As the deed is set out, the rent-charge was granted to

Agnes Smith, to be yearly issuing, had, taken, and received

by her, and her assigns, during her natural life, out of all

that parcel or tract of land, &c., to be paid half-yearly, on,

&c., to hold the said annuity to her and her assigns^ from,

&c.
;
and the defendant covenanted with the said Agnes

Smith and her assigns, that, in case of the rent being in ar-

rear,it should be lawful for her and her assigns to enter and

distrain. No covenant appeal’s from the defendant to pay

the rent-charge.

The question is, will debt lie by the plaintiff, claiming as

vendee of the sheriff,for arrears of the rent-charge accruing

after sale under the execution. This now appearing to be a

rent for the grantee’s life, charged upon certain land, with

power to enter and disti’ain for arrears, I think it was that

kind of freehold interest which the sheriff could sell under

a writ against lands, and that we must look upon the

plaintiff as assignee of the rent-chai’ge, as much as if Agnes

Smith had by deed assigned it to him. Then, this being so,

can the plaintiff sue the grantee in debt for arrears, when
there is no statement of any such covenant?

It is to be considered,in the first place, whether, if Agnes

Smith had continued still to hold this rent-charge, she could

have sued in debt for arrears; because if she could not,

then of course no such action can be brought by her
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assignee; thongii if she could sue in debt, it would still

remain to be considered whether her assignee could sustain

an action of debt in his own name, as on a covenant run-

ning with the estate or interest. Whether even Agnes

Smith, the original grantee of this rent-charge, could sue in

debt for arrears of the annuit}^,depends upon two considera-

tions, of which the first is the effect of this being a freehold

charge upon land, with power of distress, which we now
see was given by the deed. In Webb v. Jiggs it was

determined that debt would not lie by the devisee of a rent-

charge to hold during the life of a third party, upon the

ground that, while the rent continued a freehold interest, a

personal action was not the proper remedy, for that the law

will not suffer a real injury to be remedied by an action

merely personal, for which Ognel’s case I Eep. 486, was

cited, also Com. Dig.,Debt A. 6, Y
;
ibid B.; and 1 Eoll. Abr.

594, G. PI. 1 ;
and the court held it to be clear that the stat-

ute 8 Anne, ch. 14, which allows an action of debt to be

brought for rent reserved upon a lease for life, does not

apply to a case like the present, where there is no lease.

In Kelly v. Chubbe, the action was by the husband of the

party to whom a rent charge had been granted for her life

by the defendant, and the annuitant was still living. That

case more resembled the present, and the court held the

action would not lie. But then, since these cases were

decided, real actions have been abolished here as well’ as in

England
;
and in Yarley v. Leigh, the Court of Exchequer

determined that debt would lie for a freehold rent-charge on

land where there was an express covenant to pay it. They
seem to consider that in Webb v. Jiggs, and in Kelly v.

Chubbe, if there had been a covenant to pay the rent, debt

w'ould have lain for any arrears due under such covenant

if it had not been for the other difficulty, that the rent being

a freehold rent the party must take his remedy by real

action. The Chief Baron intimated that, if in the case

before them there had been no covenant, he w’ould have

acceded to the argument which had been pressed upon

them—that there being now no remedy by real action for

the recovery of a rent,there ought to be a remedy b}’ action
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of debt. Eolfe, Baron, however, ex])ressecl strong doubts

whether he could have concurred in that view; but the

court held the action clearly sustainable by reason of the

express covenant. Now, in the present case, the declara-

tion shews nothing but a rent-charge granted by deed to

Agnes Smith, to hold to her and her assigns for her life,,

with power of distress. We see nothing of any covenant

by the grantor to pay the rent. We might well have been

willing to give or to sell an annuity to i.ssue out of certain

lands,when he would have been unwilling to make himself a

debtor for such an annual sum to bo paid at all events,

whether it could be made from the land or not. We see

no authority to support an action of debt for arrears, when
there is no personal charge upon the party granting the

rent, as there is not in this case, and reason is against it. In

Co. Lit. 144 it is laid dow-n that the grantee of such a

rent-charge has his election to bring his writ of annuity, or

to proceed by distress, but that debt will not lie
;
and in the

argument of Webb v. Jiggs the counsel for the. defendant

remarks, that this must be understood of a rent granted by

deed which charges the persons, but not where there is not

any charge upon the person. In Yarley v. Leigh, as I

noticed before, the distinction was taken and admitted

between such cases, where there was, as in the case before

us, the mere grant of a rent-charge, and those cases in

which the grantor brought a personal charge upon himself

by covenanting to pay the annuity.

I am of opinion then, that in this case, which, is one of a

freehold rent still continuing, the grantee for life being still

living—whether debt would lie or not by the grantee against

the grantor, if there had been a covenant to pay the rent,

which seems doubtful on the authorities; yet that there

being no covenant, and no privity of contract between the

parties, debt could not be maintained for arrearages by

Mrs. Smith herself, if she retained her interest. It is unne.

cessary therefore for me to give my opinion upon the right

of action which her assignee would have; and I will only

remark that the case of Milnes v. Branch seems to me to

be a strong authority against the assignee bringing debt,.
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even where the grantee could have done so, for Lord Ellen-

borough says in that case that he finds no authority for the

position that the covenant to pay a rent-charge runs with

the rent, and that he does not see how the analogy, as it

regards covenants which run with the land, is to be applied,

unless it be shewn that “ rent is land,” and that rent is not

included in the word land” is held to be clear.

The defendant is entitled, in our opinion to judgment

on the demurrer.

Judgment tor defendant on demurrer.

Hopkins v. Brown.
Will, construction of— What interest taken hy executors.

lu 1848, J. H. by her will devised as follows :
—“ The charges of my de-

clining days and my funeral first to be paid, after which 1 give and 6e-

queath all my real estate, known as, &c., to he sold to the best advantage
and which is to be divided in manner and form as.follows. ” Certain
legacies were granted to children and grand-children, and the remain-
der of the estate was directed to be equally divided between two
daughters of the testatrix. The will concluded thus—“for the execu-
tion of this my last will and testament, and I hereby nominate and
appoint A*. B., S. H., and W.H., joint executors, hereby giving them
full power to settle all business by me kept unsettled, hereby revok-
ing all other and former wills by me at any time heretofore made. ”

Held, that the executors took a power, not a legal estate.

Ejectment for part of lot 80, in the township of Thorold,

tried before Sullivan, J., at Niagara.

On the 13th of Eebruary, 1830, Jane Hopkins conveyed

the premises in question to Abraham Brown.

On the 25th of December, 1837, Abraham Brown recon.

veyed 46 acres of the tract to Jane Hopkins,

On the 24th of August, 1848, Jane Hopkins made her will

as follows :
—“The charges of my declining da3’S and m}^

funeral first to be paid, after which I give and bequeath all

my real estate known as part of lot 80, in the toivnship of

Thorold, as described in my deed for the same to be sold

to the best advantage, and lohich is to be divided in manner

and. form as follows :—first, I give and bequeath to my
grandson, Swaj'zer Hopkins 2/. lOs.; to m}^ grand-son,

Silas S. Hopkins, 25/.; being the sons of in}' dear son,

Silas Hopkins; to inj’ daughter, Mohitable Marlatt, or her

heirs 37/. lOs.
;
a like sum to my dear daughter, Anne

Parkinson, or her heirs; to he paid in one }^car after my
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decease; and after paying the above legacies, the remainder

of my estate to be divided equally between my daughter

Elizabeth Brown, or her heirs, and Lydia Howe or her

heirs
:
for the 'execution of this my last will and testament

;

and I hereby nominate and ajoimnt Abraham Brown, my
son-in-law, and Samuel Howe, my son-in-law, and friend

William Harvy, joint executors; hereby giving them full

power to settle all my business by me kept unsettled

;

hereby revoking all other and former wills by me at any
time heretofore made. In witness whereof, &c.”

Jane Hopkins died in 1849.

A verdict was taken for the plaintiff subject to the opinion

of the court.

The question was, whether, under this will, the executors

took any interest or only a naked power to sell. If the

former the verdict was, by consent, to be entered for the de-

fendant; if otherwise, for the plaintiff, who made title as

heir of Jane Hopkins,being the second son of her eldest son
;

an elder brother having gone to the United States ten or

twelve years ago, and not having been heard of for eight

years was supposed to be dead. He left no issue.

VanJiOughnet, Q.C., for the plaintiff, cited Doe dem. Hamp-
ton V. Shotter, 8 A. & E, 905.

Cooper^ for the defendant, cited Co. Litt. 112, a; Forbes v.

Peacock, 11 M. & W. 630, 11 Sim. 152, S. C.; Tylden v. Hyde,

2 Sim. & St. 238.

Hobinson, C. J.—My only doubt is, whether the use of

the words “ give and bequeath” in this case do not amount

to something more than “ devising the land to be sold by

the executors,” or “ devising that the executors shall sell,”

both of which forms of expression, it seems to bo now set-

tled, are no other in effect than a direction that the execu-

tors shall sell, by which a power only would be given, and

no interest would vest in the executors. Lord Hale seems to

have held otherwise in Barrington v. the Attorney General

(a); and Lord Coke uses language, also, which shews

that, in his understanding of the law, devising “that

the executors shall sell,” would amount to a disposition of

(rt) Hardres 419,
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the estate from the heir, and would carry an interest by

force of the word devise. Mr. Hargrave’s note, also, referred

to by us in Hicholl v. Cotter (a), would more than bear out

what the defendant in this case contends for.

I take the law, however, to be now well settled upon

such a footing, notwithstanding those authorities to the con-

trary, that a “ devise'' of lands to executors, “ to he sold" or

a “deviseHhat the executors shall sell,” amounts to no dis-

position of the estate, but to a mere direction. But I have

some hesitation in determining that the words used in the

will now before us

—

I give and bequeath all my real estate

to he sold to the best advantage" do not go further towards a

disposition of the estate from the heir than any words

which have yet determined to amount only to a power.

They indicate an intention to dispose;—“give and be-

queath” are never used in the sense that “ devise” some-

times is, when it means nothing like a gift but only to con-

trive, to invent, to plan.

My brothers, I believe, consider that, as the will does not

say in terms that the testator gives and bequeaths his lands

to any person in particular, we cannot, therefore, hold that

he has, by these words, given and bequeathed it for any
purpose

;
but he has given and bequeathed it to be sold for

jiurposes which are to be carried into effect by his executors

—namely, that the money shall be distributed among cer-

tain persons named, In such cases there is no doubt that

the executors though the testator may have omitted to

say so, are the persons by whom the estate is to be sold.

And that being so, the difficulty I have is, in reconciling it

to myself to say otherwise than that the effect of the whole

will is, that the testator gives and bequeaths" his land

to his executors to sell; in which case, certainly, they

take the estate for that purpose, and it does not go to the

heir. But I give this only as an intimation that I am not so

well satisfied as I believe my brothers are, that we might
not hold the estate to have passed under the devise, though

the general tendency of the more modern cases does

(a) 5 U. C. R. 564.
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seem to incline the other way
;
and I do not therefore differ

from the judgment, which will be for the plaintiff.

Draper, J.—In Blatch v. Wilder (a), the testator de-

vised all his real and personal estate, whether freehold or

copyhold, to be sold for payment of his debts, and appointed

two executors. Lord Hardwicke said, “ I am of opinion

that moneys arising from the sale of lands devised to an ex-

ecutor for the payment of debts, of which the executor is

empowered to sell, are legal assets, and administrable as

such; and such money being assets, likewise, in the same

manner in the present case, it is a very reasonable construe,

tion that the executor should be the person who should

make the sale; and I therefore decree that, in case the

personal estate should not be sufficient to pay the debts and

legacies, that then the real estate of the testator, both free-

hold and copyhold, shall be sold, and that likewise that the

executors and the heir shall join in the saler The heir, in

that case, was an infant, and his lordship took a distinction

between cases where lands are devised to trustees to be sold

for payment of debts, and the heir is an infant, in which he

has no day to shew cause when he comes of age
;
and those,

such as the case before him, when the lands are not devised

to any particular person.

I presume the direction that the executor and heir should

join ‘‘in the sa?e,” should be read “in the conveyance,'' his

lordship having already expressed his opinion that the exe-

cutor should be the person who should make the sale
;
and I

therefore look on this case as an authority for the position,

that where the estate is devised for the payment of debts^

but not to any particular person, the fee descends on the

heir at law, subject to be divested b}^ a sale,to which the heir

is a necessary party.

The cases reviewed in Chance on Powers, 141 to 111 in-

clusively, seems to me to lead to the same conclusion, and,

consequently, that the lessor of the plaintiff is entitled to

judgment.

Burns, J., concurred.

Judgment for the plaintiff.

(a) 1 Atk. 421.
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Browne et al. v. The Commercial Bank op the
Midland District.

Note endorsed to hank for collection— Their liabilityfor want of due dili-

gence in presentment.

The plaintiffs indorsed a promissory note to the defendants for collection

—The note was made % one C. C., living in Cobourg, payable to the

order of one G. S. B. generally, not at any bank or other place ; and
from G. S. B. it had passed by several endorsements to the plaintiffs.

After it had been received by the defendants, it was indorsed by their

teller at Toronto in favor of J. T.
,
their agent at Cobourg.

The different endorsers were notified by the Bank that the note had been
presented to the maker, and payment refused,and that the Bank look-

ed to them for payment ; and the note was returned to the plaintiffs

as having been duly presented.

The plaintiffs then sued the indorsers, but were defeated in their actions,

in consequence of a w£|nt of proper presentment for payment.
Held, that, under the circumstances of this case, the Bank were liable

to the plaintiffs for such went of presentment, notwithstanding a notice

issued by them, and which the plaintiffs had received, that all notes

delivered to them, and that they (the defendants) would be responsible

only for moneys actually received in payment of such notes, but not

for any omissions, informalities, or mistakes, in respect of such notes.

The first count in the declaration set forth, that defend-

ants were a public company and banking corporation, car-

rying on the businessof banking in its various branches,and,

among others, receiving from their customers and others

various promissory notes and bills for the purpose of receiv-

ing the monies due thereon, and for the purpose of present-

ing such bills and notes to the makers and acceptors

thereof, for payment
;
and in case of non-payment, for the

purpose of duly notifying the indorsers and drawers of pre-

sentment and non-payment, and that the holders would look

to such drawers and endorsers for payment : that the plain-

tiffs were customers of the defendants in such banking busi-

ness, and had at various times deposited with them moneys,

securities, bills, notes, and drafts, which bills, notes?

and drafts were drawn,' accepted, indorsed, and made by
various persons, to be discounted and cashed by the defend-

ants for the plaintiffs, and also for the plaintiffs to be by the

defendants collected and presented, according to law, for

payment, to the persons liable as makers or acceptors
;
and

if not paid, that the drawers and acceptors should bo duly

notified: that the plaintiffs, on, &c., were lawfully possessed

of a promissory note for 250^., with interest from date,

9 10 u. c. Q. B.
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made by Charles Clarke, at the time of making and

for some time thereafter resident at Cohoiirg, and well

known to the defendants, payable to the order of George

Strange Boulton fifteen months after date, which note was

duly indorsed by the said G. S. B., and by P. P. McQuaig&
Co., and by Joseph Pearson, and by M. W. & E. Browne,

by whom it was delivered to the plaintiffs for a valuable

consideration: that before the said note became due the

plaintiffs, so being customers of and dealers with the

defendants, delivered the said note so indorsed to the

defendants for collection for the plaintiffs; and for the

purpose (for certain reward to the defendants in that behalf)

that the same should be duly presented by the defendants

for jiayment to Clarke on the day when it should become

payable; and that, if Clarke should not pay it, then that

due notice should be given by the defendants to the several

indorsers, of the presentment to Clarke,of the non-payment,

and that the holders looked to the indorsers for jiayment-

that defendants accepted the said note for the purpose and

on the terras aforesaid : that although the note was received

by the defendants in ample time to be duly presented, and

was held and retained by the defendants from the receiv-

ing thereof until long after it was payable, and being

so in the hands of the defendants, fell due on, &c., yet the

defendants—disregarding their duty in that behalf, and de-

signing to injure the plaintiffs, and to deprive them of

the amount of the note—did not ]oresent the note to Clarke

for payment, according to the tenor and effect thereof,on the

day when it fell due, or on any other day—although the

said note might have been presented to the said Clarke, who
then was, and still is, residing within the jurisdiction of

this court—but the defendants so carelessly, negligently,

and improperly behaved themselves in the premises, that

they did not present or cause to be presented the said note

to Clarke when it fell due, or at any time before or since,but

therein wholly failed; and the note was not paid by
Clarke, or any of the indorsers, and is still unpaid to the

plaintiffs, by means whereof the endorsers became dis-

charged from liability to pay, and have refused to pay
;
and
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Clark being insolvent, the plaintiflk have wholly lost the

amount of the note; and the plaintiffs, relying on the pro-

per discharge of their duty by the defendants, and being

informed by them that the note had been duly presented,

and being ignorant of the defendants’ default, commenced

one action for the recovery thereof against George S. Boul-

ton, and another against P. F. & J. S. McQuaig, in each of

which actions the defendants pleaded the non-presentment

to Clarke for payment
;
wherefore the plaintiffs, on discov-

ering the defendants’ breach of duty, were forced to aban-

don the said actions, and expended a large sum for costs.

The second count stated that the defendants, being such

bankers as in the first count mentioned, and the plaintiffs

being their customers, &c.,and the plaintiffs being possessed

of the promissory note made and endossed, &c.j long before

the note became due, delivered the said note to the defend,

ants in their said business, for collection by them for the

plaintiffs, and for the purpose, and in consideration of

certain reasonable reward, that the note should be by the de-

fendants duly presented for payment to the maker on the

day when it should fall due, and if not paid, then that the

defendants should give due notice to the indorsers : that de-

fendants accepted the note for the purpose, and on the

derms aforesaid
;
that the note remained in the defendants’

possession from the delivery to them until long after it

became due; and although the note was presented to

Clarke on the day it became due, and Clarke did not pay
it, yet the defendants did not cfuly notify the indorsers, or

any of them, of such presentment and non-payment, though

the indorsers place of residence was within the jurisdiction

of this court, and was well known to the defendants
;
but the

defendants so carelessly, negligently and improperly con.

ducted themselves, that none of the indorsers were dul}"

notified, and the indorsers were by the neglect and default

of the defendants wholly discharged
;
that Clarke was and

still is insolvent, and the note remains unpaid and the in-

dorsers refuse to paj’’ it
;
and the plaintiffs have exjieu-

ded a large sum of money in various suits brought by the

plaintiffs—in ignorance of the default and breach of duty

of the defendants, and on the defendants’ representation
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that the indorsers had been duly notified—against Boulton

and McQuaig &c., &c.

Pleas—1st. Not guilty, on which issue was joined.

2nd. That before committing the grievances, &c., and

before the delivery of the note to the defendants, and

whilst the plaintiffs were the customers of the defendants,

the defendants gave notice to the plaintiffs that all notes

delivered to the defendants for collection should be wholly

at the risk of the persons leaving the same
;
and that the

defendants would be responsible onl}^ for moneys actually

received in payment of such notes, but not for any omis-

sions, informalities, or mistakes, in respect of such notes;

that the note in the declaration mentioned was delivered to

and accepted by the defendants on the terms in the said

notice stated, and that the amount of the note was not at

any time received by the defendants.

To which the plaintiffs replied, so far as the plea relates

to the first count, that the defendants did not use due dili-

gence in presenting the note, but were guilty of such gross

and culpable negligence, misfeasance, and wrongful and

improper conduct, that by their gross and utter neglect,

wilful default, misfeasance, and entire and absolute want of

care and attention, and not otherwise, the note was not pre-

sented.

And to the plea as to the second count the plaintiffs

replied, in the same terms, gross negligence in not giving

notice to the indorser.

The defendants rejoined, traversing that they were guilty

of such gross and culpable negligence, misfeasance, and

wrongful and improper conduct
;
and the plaintiffs joined

issue.

The third and fourth pleas to the first and second counts

respectively, denied that the plaintiffs delivered, and that the

defendants received the note, for the purposes and on the

terms mentioned, on which issue was joined.

A special case was made for the opinion of the court, and

the same evidence as was given in the case of Brown et al.

V. Boulton, 9 U. C. E. 64, was 'made part of the case, to

which was added the further evidence of Mr. Euthven,

the bank clerk,—that the note was handed to him in
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September, 1848, entered in the usual manner and put

away with other notes in the December bundle; that it was

within a week of the maturity of the note that he heard

of Clarke’s removal from Cobour^^
;
that on the day the

note fell due the defendant’s ai^ent at Cobourg banded it to

him, desiring him to call on jlr. Smith, and ask him what

steps it would be advisable to take under the circumstances;

that the witness did so, and was told by him to ‘‘call at

Clarke’s last place of residence, serve Mr. Boulton with the

usual notice, as also the other indorsers, and ascertain from

some of the merchants where Clark had removed to ;” that

the witness did all this, and on calling at Clark’s late resi-

dence he saw a woman servant, and on asking her if Mr.

Clarke was in, she replied, “he does not live here—I don’t

know anything about him.”

The notice of presentment sent to the respective indor-

sers stated that the note “due this day” (13th December^

1849), had been duly presented at the residence of Charles

Clarke, and payment of it demanded, which was refused;”

and that the defendants looked to the endorsers for payment.

The note was payable generally, not at any bank or other

place, and was endorsed by the defendants’ teller at the

branch, at Toronto, in favor of James Thompson, the de-

fendants’ agent at Cobourg.

It was admitted that when money was not actually col-

lected on notes left with defendants for collections, the

usual course was for the defendants to make no charge

except for disbursements, but where money is collected, a

charge is made
;
that the note was returned by the defend-

ants to the plaintiffs immediately after it became due, as

having been duly presented; and no information was given

to them of any difficulty about presentment or notice, until

the facts appeared at the trial of the plaintiff’s action

against Boulton. It was also admitted that the plaintiffs

had the notice stated in the second plea.

It was agreed that the court might draw the same infer-

ences and conclusions that a jury might do, and should de-

cide whether the plaintiffs were entitled to recover or not,

and directed that Judgment be entered for the plaintiffs for
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0^61. 5s. and interest, as by confession
;
or for the defend-

ants as on a verdict in their favour; or nonsuit.

Hagarty, Q. C., and Vankoughnet, Q. C., for the plaintiffs,

cited Hinton v. Dibbin et al. 2 Q. B. E. 646; Wjdd v.

Pickford et al., 8 M. & W. 443
;
Lyons v. Mells, 5 East,

428; Shaw v. The York and North Midland Eailway Co.,

13 Jur. 385
;
Chippendale v. The Lancashire and Yorkshire

Eailway Co., 15 Jur. 1106
;
12 L. J. (Q. B.) 22, S. C.

;
Aus-

tin v. The Manchester, Sheffield, and Lincolnshire Eailway

Co., 15 Jur. 670; 20 L. J. (Q.B.) 440, S. C.
;
Beck v. Evans,

16 East. 244; Yan Wart v. Wooley, 3 B. & C. 439 : Shells

V. Blackburne, 1 H. Bl, 158
;
Doorman v. Jenkins, 2 A. &

E. 256; Butt v. The Great Western Eailway Co., 20 L. J.

(C. P.) 241; Melville v. Doidge, 6 C. B. 450.

Cameron^ Q. 0., contra, cited Nicholson v. Willan, 5 East.

507 ;
Harris v. Packwood, 3 Taunt. 264.

Draper, J., delivered the judgment of the court.

The judgment of this court in the plaintiffs’ action against

one of the indorsers is full on the question of the entire ab-

sence- of any presentment to Clarke, the maker of this

note, or of any sufficient excuse for not making this present-

ment.

The defence in this case is rested on the notice set forth

in the second plea, the effect of which the plaintiffs seek to

^ivoid by replying gross negligence
;
and by denying, as in

the third and fourth pleas, that the defendants received the

note for the purpose and on the terms mentioned in the

declaration.

This makes it necessary to determine on a review of the

pleadings and evidence, what was the contract between the

plaintiffs and defendants on which the note was delivered

to and received by the defendants.

The argument for the defendants in substance was, that

the alleged duty for the breach of which this action was

brought arose from contract : that the only consideration

on which any undertaking of the defendants was founded,

was a charge on moneys collected : and that, both on this

account as well as by the terms of the notice they were

liable only for such moneys as should come to their hands
;
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but neither for omitting to take any steps to obtain pay-

ment, nor for any informality or mistake in the steps which

were taken with that view, nor yet for sending notices to

the indorsers, untruly stating that the note had been pre-

sented; nor yet for returning the note to the plaintiffs with

a false representation that it had been duly presented, and

the indorsers duly notified, through which the plaintiffs

were induced to bring action against some of the indorsers,

which, when the truth was known, they were forced to

abandon.

Undoubtedly the Bank should say to their customers,

“jmu may leave any bills or notes at our bank or branches,

and we will account to you for any sums which the parties to

those bills or notes pay in
;
but we will not undeidake to

preseni, or to note, protest, or give notice to parties whose

liability on such bills or notes may depend on such present-

ment,” &c. This is, in effect, what is contended on behalf

of the defendants to be the extent of their liability in the

present instance
;
for, if they were liable for nothing but the

money actually received by them, they were under no obli-

gation to do anything except to receive the money.

The defendants certainly did not declare affirmatively

that they would not present, &c., any bills or notes left by
their customers with them, nor do they now contend that

such bills or notes were received by them on any under-

standing that they were not in fact to be presented, &c.

;

but they urge, that for any omissions, mistakes, or infor-

malities (and by omissions according to the argument in

this case, tliey mean not merely deficiencies in the mode of

doing any act, but the total omission to perform it) their

notice protects them. In other words it amounts to this,

that the Bank profess merely to place, as it were, their

machinery at the use not the disposal of— but at the same
time at the risk of—their customers leaving bills or notes

with them for collection : the servants of the defendants to

act in pi’csenting, c^'c., such bills or notes rather as the

agents of the customers than as the olilcors of the Bank.

For if the Bank is not to bo liable for any omissions, &c.,

in the extended construction put upon the words of the
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notice, it is difficult to understand how those officers or their

sureties could be answerable to the Bank for such omis-

sions, from which it would appear to follow as a conse-

quence, that, in what they did not omit to do, the}?' were not

acting in the regular course of their employment as bank

servants.

I do not at present perceive that the Bank customers

would have any remedy against the officers of the institu-

tion, through whose omission, informality, or mistake

indorsers or acceptors might be discharged, and the cus-

tomers sustain ruinous losses. It strikes me, though I have

not endeavored to reason it out, that if the Bank itself is not

liable, its officers—between whom, as individuals, and the

Bank customers I do not trace any privity—would still less

be liable.

The result, then, would be, that the Bank might, at its

branch at Toronto, receive a bill or note for collection^ made
payable at the office of the Bank at Cobourg, or at the Bank
itself at Kingston, “ and not elsewhere,'' and might keep it

till after maturity at Toronto, and then return it as a value-

less bit of paper to the cusiomcr who had left it with them

without incurring any liability for the omission (which I do

not assume to be wilful) to transmit it to where presentment

was indispensable for its collection.

I do not so construe the contract of the defendants, even

upon the express language of the notice, arid still less upon

looking upon the character of the note left with and accept*

ed by them for collection
;
and the evidence of what was done

corroborates my opinion, by shewing that the officers of the

Bank not only did not, but could not have so understoood

their duty in relation to ibis note.

In the first place, the note refers to all notes delivered for

“collection.” What is to be inferred from this term? If

delivered by the plaintiffs, this note was received by the de-

fendants for collection—i. e. to be collected—which has an

active, and not, as is in effect contended, a merely pas-

sive sense. To collect, implies not simply to receive the

money, but to take steps to obtain it; and unless the sub-

sequent parts of the notice control, or rather destroy this
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meaning, there was a duty to take such steps as were

necessaiy for this purpose
;
and I think that the charge on

moneys collected extends as a consideration for all the steps

which were so necessary, as to make them part of the

contract.

When it is said that the defendants would be ‘‘respon-

sible only for moneys actually received in payment, but not

for any omissions, informalities or mistakes in respect of

such notes,” we are bound, I think, to take into considera-

tion the plain import of the words “delivered for collection;’’

and if, as is clearly the case, “ collection ” implies an act

to be done, the subsequent words should receive, if possible,

a construction consistent with a fulfilment of the act neces-

sary, and included within that term “ collection,” and not

one which wholly avoids and destroys it; and if the sub-

sequent words limiting the defendants’ liability can receive

a construction which will afford themselves a reasonable

protection, and yet not destroy the very substance of the

precedent undertaking, such construction ought, in my
opinion, to prevail.

Now I think a substantial distinction may be drawn
between the entire omission to do an act indispensable to

the collecting a note, and an omission in the mode of doing

that act; between the modus operandi and the utter

abstaining from doing anything
;
and even if this distinction

may appear refined, I should prefer it to the consequences

of a contrary opinion, the absurdity of which I have already

partially suggested. I conclude that, therefore, notwith-

standing the limiting words of the notice, there was an

undertaking on the part of the defendants to do any act

indispensable to the collection of the note.

This brings me to consider the character of the note. It

was drawn payable at no particular place, to the order of a

third party, and endorsed by him, and by others after him.

Presentment to its maker, or its equivalent, was therefore

indi.spensablc to its collection from those secondarily

liable upon it. In such a case, to say that the defendants

received it for collection, apart from the terms of the notice,

implies that they received it for presentation. If they
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undertook to do any act, it mast have been to present; for

until that was done there was nothing else to be done.

Ordinarily, notes received at the banks are on the face of

them made payable there; and the presentment for payment

is virtually made by the note lying there for payment.

Here that would not do, and if I am right in the conclusion

I have expressed as to the effect of the notice, a fortiori

conclusion must apply in such a case as this.

Then looking to the particular facts: the plaintiffs

endorsed this note in blank, before delivering it to the

defendants here in Toronto for collection, and their teller,

indorses it specially in favour of their agent at Cobourg,

and sends it to him— Cobourg being at that time the place

where the maker resided. Thus, to all appearance, it was,

when it reached Cobourg, some time before its maturity,

the property of the defendants. It was at Coboui-g entered

and treated as all other notes in the defenaants’ po.ssession

on which they had to receive the money to their own use.

If either of the plaintiffs had been at Cobourgon the day on

which the note should have been presented, I see nothing

which would have enabled them to interfere, or to give

directions to the bank clerk or agent as to what should be

done. On the contrary, for all that appears, the bank clerk

would not have recognized their authority, or permitted

their interference. Entertaining some doubt as to the

proper course to be taken, a solicitor is referred to by the

bank clerk for advice. There must be some misapprehen-

sion as to his reply, which is stated merely to have been to

call at Clarke’s last place of residence, serve Mr, Boulton

with the usual notice, as also the other indorsers, and ascer-

tain from some of the merchants where he (Clarke) has re-

moved to;” because, if all this had been done, and it is said

to have been done, it would not amount to a presentment

and until presentment the usual notice could not have been

given truly; though in fact it was given, and stated what was

not true, according to Mr. Euthven’s evidence—namely, that

the note had been presented at the residence ofCharles Clarke

at Cobourg, and pa3’ment demanded and refused. Fi’om

all this evidence, however, it seems to me quite clear that the
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bank clerk thought the note was the propertj’ of the defen-

dants, and could have drawn no other conclusion, and

therefore he added to his notice of non-payment, that “this

bank” (the defendants) “therefore looks to }’ou for payment

thereof, as such indorser.”

Ail these facts confirm me in the opinion, that, in receiv-

ing this note for collection, thedefendanis, notwithstanding

their notice, felt and understood that they engaged to do

whatever was indispensable for the collection of the money,

and they therefore sent it to their agent as a note to the

proceeds of which they were entitled. If there was any

intimation from which it was known to the agent at Cobourg

that the note was only sent down for collection, not for the

defendants, but for some customer of theirs, it does not ap-

pear in evidence.

If it was the defendants’ duty, under the circumstances,

to have presented the note, it is quite clear that they failed

in performing that duty. The duty of presenting such a

note to the maker, in order to charge the indorser, is so

obvious, and falls so completely within the ordinary business

of the defendants that it is unnecessary to dwell on it. The
knowledge of the necessity of presentment is beyond ques-

tion. The entire omission to present would therefore

amount to gross negligence.

In the view I take of the case it was not necessary for

the plaintiffs to set forth this notice in the declaration, for

it amounted only to a special exception, not applying to the

circumstances under which the action is brought.

In my opinion, therefore, the plaintiffs are entitled to a

verdict on all the issues on the first count of the declaration.

There are no cases expressl}^ in point, but I refer to the

following as elucidating and supporting the principles on

whicli m\’ conclusions are founded—Shiclls v. Blackburne,

1 II. Bl. 158; Van Wart v. Woolley, 3 B. & C. 439
;
Shaw

V. York and North Midland Railway Co,, 13 Jur. 385
;

Chippendale v. Lancashire and Yorkshire Railway Co., 15

Jur. 1107.

Judgment for the plaintiffs.
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Moore v. Boulton,
Action on covenant for quiet enjoyment— Whether 'public highway an in-

cumbrance.

The plaintiff sued the defendant on the usual covenant for quiet enjoy-
ment contained in a deed, alleging as a breach that before the convey-
ance there was, and still is, a common and public highway over a
portion of the land conveyed :

Held, on demurrer, declaration bad ; for the exception in the covenant
for title of any limitation, proviso or condition, contained in the or-

iginal grant from the crown, extends equally to the covenant for quiet

enjoyment, and it was averred that no highway was reserved in the
original grant.

And semble, that at all event the action could not be maintained, for

such a highway is not an incumbrance with the meaning of the cove-

nant.

The defendant in this case, on the 15th of February, 1846,

conveyed to the plaintiff the north three-quarters of lot 21, in

the first concession of Haldimand, containing one hundred

and fifty acres, more or less, with no more particular de-

sodption
;
and covenanted that he was at that time lawfully

and rightfully seized of a good, sure, perfect, absolute, and

indefeasable estate of inheritance in fee simple, of and in

the land, tenements, hereditaments, ard all and singular

other the premises therein described, and of and in every

part thereof, without any reservation, limitation, proviso, or

condition, other than those contained in the original grant there-

of from the crown

;

or any other matter to alter, change,

charge, incumber, or defeat the same
;
and that he had then

good right to convey and confirm the said lands and every

part thereof, with the appurtenances, to the plaintiff, his

heirs and assigns, in manner and form aforesaid
;
and that it

should be lawful for the plaintiff, his heirs and assigns^

peaceably and quietly to enter into, have, hold, use, occupy,

possess, and enjoy, the said land thereby conveyed, or

intended so to be, without the let, suit, interruption, hin-

drance, or denial of the defendant, his heirs or assigns, or

any other person or persons whomsoever, and that free and

clear, and freely and clearly acquitted, exonerated, and dis-

charged, of and from all arrears of taxes, &c., and from all

former conveyance, mortgages, rights, annuities, judgments,

executions, and recognizances, and of and from all manner of

other charges or incumbrances whatsoever.

The plaintiff charged, as a breach of these covenants, that

from the time of making the indenture hitherto, hedid not,
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nor could, lawfully, peaceably and quietly enter into, have,

hold, use, occupy, possess, or enjoy, the aforesaid lands,

tenements, &c., thereby conveyed or intended so to be, with

the appurtenances, without the interruption, &c., of the

defendant, his heirs and assigns, or any other person or

persons, and that free and clear, &c., (as in the covenant, of

and from all former conveyances, &c., and of and from all

manner of other charges or incumbrances whatsoever ; because,

hesaithjthat long before the said indenture—viz., on the

1st of January, 1820, and from thence hitherto—there was

and still is a common and public highway over, through,

and along a portion—to wit, ten acres of the said land

—

for all the liege subjects of the Queen to go, return, pass, &c.,

on foot and with cattle and carriages, at all times, at their

free Will and pleasure
;
and that divers of the said persons

have, during all that time aforesaid, to the time of the com-

mencement of this suit, passed over and along the said

common highway with their carriages, &c., against the

will of the plaintiff, contrary to the said covenants of the

defendant.

The defendant demurred to the declaration, assigning for

causes—thac it shews no breach of covenant
;
that it does

not appear that the plaintiff did not know of the right of

way when he took the conveyance, and that it must be as-

sumed that he took it subject to such right
;
that it is not

shewn that there is any lawful highway over the said land,

such as the plaintiff is bound to submit to
;
and that, at

any rate, such highway, if it does exist, forms no incum-

brance, and constitutes no breach of the covenants.

VanJwughnet, Q. C., for the demurrer.

Cameron, Q. C., contra, cited Wotton v. Hole, 2 Saund,

1^5, n.
;
Andrews v. Paradise, 8 Mod. 319

;
Edwards v.

McLeay, 1 Coop. 308; 2 Swan, 28Y, S. C.

Robinson, C. J., delivered the judgment of the court.

This demurrer brings up what I take to bo a novel ques-

tion of some difficulty, and of very extensive interest. Wc
all know the cases to be very numerous, in which*—under

by-laws passed by municipal bodies of laic years, or under

acts of the justices of the peace under our former law, or

by the effect of the statute of 1810, which confirmed all
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roads on which statute labour had been applied—highway
have been established, either w'holly or in part over the

property of individuals; and where the proprietor has

afterwards, either in ignorance of the factor in disregard

of it, sold or conveyed the lot which has been so encroached

upon—in some cases, perhaps, to a person who knew of the

encroachment, in other cases to a person who was not

aware of it. I cannot call to mind that in any one of these

cases that has come under my observation, the conveyance

has made any mention of the highway", guarding the cove-

nant by any reservation or exception on account of it. Nor
do I remember that the existence of the highway has in

any such case been made the ground of complaint in an

action for breach of covenant. Yet, if the plaintiff can

recover on this record, it must follow that in the numerous

cases I have alluded to, where the grantor has given the

ordinary covenants which are contained in this deed, the

grantee could support an action.

Apart from what may bo the strict rule of law, which, if

we can arrive at it, must govern us in disposing of this

demurrer, I confess it seems a perplexing question what line

reason should suggest to courts of justice as the most proper

to be followed in such cases.

If we take the instance of a man owning a town lot one

hundred feet wide, or even less, through which, under some

public authority, a new road has been laid out and estab-

lished, he might not be aware of the facts if he lived abroad,

or he might inadvertently or intentionally, omit to allow

for it in making the conveyance
;
and the bargainee also

might be ignorant of the fact till he had paid the money
and taken his deed. In such a case, the road being taken

out would leave little to be enjoyed by the grantee
;
and if

he could obtain no redress by action on his covenant for

title, or for quiet enjoyment without incumbrance, he would

be deeply injured, supposing that no remedy was open to

him by which he could obtain adequate redress.

On the other hand, in a case like the present, whore, on

account of the public allowance being unsuitable, or from

some other cause, a road has been laid out encroaching upon
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a lot of two hundred acres in the country, the real injury to

the proprietor may bo trifling, and in some cases the road

may be an adv’antago to him.

Yet we can found no pi-inciple on these varieties of cir-

cumstances. Courts of law can make no distinction, accord-

ingas the injury may be much or little, any further than as

it may be allowed to effect the quantum of damages to be

given for the breach. If the covenant must be admitted to

be broken, the right of action must follow,

As to the circumstances of the covenantee having notice

of the incumbrance, (treating the road as an incumbrance),

at the time of his taking the title—that, in a court of law,

could hardly, I think, bo allowed to have any effect on the

right of action, unless it could be shewn that the covenantee

knowing it, and the covenanter being ignorant of the fact of

the road being on his land, the latter had been fraudulently

induced by misrepresentation to enter into the contract. In

equity, I assume, redress could be obtained
;
and if the gran-

tee had notice of the incumbrance, he would not be allowed

to avail himself of the covenant.

It is one of the grounds of demurrer in this case, that the

declaration does not state whether the plaintiff had notice

of the highway or not
;
but I do not think that objection

tenable
;
for when a man gives a covenant, he must take

care at his peril that he is safe in what he engages for; and

I take it not to be a defence at law that the covenantee

knew he was stipulating for what could not be made good.

Then how is the law in such a case upon the main point,

whether the existence of the highway constitutes an incum-

brance within the meaning of the covenant.

On the argument, I understood one of the learned counsel

to say that it would appear from a note to the American

edition of Saunders’ Eeports, vol. 2, case of Wotton v. ITele,

that the very question presented by this record had been

under consideration in the American courts
;
but I do not

find any trace of it in the American edition of Saunders to

which I have referred, and I find but little that bears upon

the point in English authorities. It is the covenant for quiet

enjoyment that the plaintiff complains has been broken;
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and looking at the terms of the covenant as set out, the

question is, whether a covenant that the grantee shall

‘‘ quietly enjoy, without the let, hindrance, interruption, or

denial of the defendant, or any other person or persons

whomsoever, free and clear from all manner of charges or

incumbrances whatsoever,” is proved to be broken, by shew-

ing merely that, before the conveyance made, there was and

still is a common public highway through and along a por-

tion of the tract conveyed, for all the Queen’s subjects to

pass with hoi'ses, carriages, &c., without shewing the origin

of the road,, whether by reservation in the king’s grant, by

an act of the legislature or of the government, or of any

competent authority, or by operation of law or by the grant

or dedication of the grantee or any former proprietor of the

land.

First, as to the covenant—It plainly is not absolute, but

is so far qualified that the grantor saves^ and accepts any

reservation, limitation, or condition contained in the original

grant from the crown; and that saving, I think, extends not

only to the covenant for title, but equally to the covenant for

enjoyment. For anyth! ng that we say, there may have been

a public allowance for a highway embraced within the lot

and the patent may have expressly named it or referred to

it, as many patents do.

I think, as the qualification is in the same sentence with

the covenants, the declaration should have averred that

there was no highway reserved or specified in the original

grant; for without that being negatived, there is no appa-

rent breach. But on the main question, my opinion, at any

rate, is, that, without more being shewn than is shewn here,

there is no breach of covenant.

It is not staled that any person or persons have a right of

way derived under a previous grant from the grantor, or

any previous owner. It may be the common case of a

highway laid down or established by public authority, with-

out any concurrence of the owner of the land, and is ex-

pressly averred that it is a common highway for all the

Queen’s subjects.

In Sheppard’s Touchstone, 1*72, it is laid down that, if
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A. grant white acre to B., and covenant that B. shall enjoy

it against all incumbrances, and C. doth disturb him in the

taking of common there, and this is a common which is

against common right, and which ho hath by prescription
;

in this case, it seems, this is a breach of covenant. But if it

he of a common that is of common right, contra^ For this is

cited in a note Yin. Abr. Covenant, (A. a) 1 Wood, 415 ;

Gilb. Covenant, ch. 31. And the learned editor, Mi\ Pres-

ton, adds to the text, ‘‘for a common of common right is a

charge on the land, and not an incumbrance on the estate

or title.” I think the alleged common highway comes

within the same principle; that it is not an incumbrance

on the estate—that is, on the legal estate or title—since the

fee may well be in the grantee
;
and that, being of common

right, it is not an incumbrance within the meaning of the

covenant for quiet enjoyment, which is defined to be “ an

,
assurance against the consequences of a defective title, and of

any disturbances thereupon.”—Platt on Covenants, 312.

Judgment for the defendant on demurrer (a).

Mills v. McBride.

Recognizance of Bail—Action against one alone, where others hound.

Where an action was brought on a recognizance of bail against one of

tbe bail alone, and it appeared by the declaration that others were
jointl}’ bound, it was held that the objection was fatal, and might be
taken advantage of without a plea in abatement.

The plea in this case was clearly bad.

Debt on a recognizance of bail, entered into by the de-

fendant together with J. K. and D. P., as bail for the said

(a) In a recent American treatise, Rawle on Covenants for Title, 115,

120, the question brought up in this case is fully considered. The
authorities in their courts are conflicting. In Massachusetts and the
New England States, a public road has been held an incumbrance. In
Pennsylvania clearly not

;
and Kennedy, J,, in delivering the opinion

of the court there expressed his astonishment that a highway should
ever have been imagined to be an incumbrance within the covenant. In
New York the point has not been directly decided

;
though one of the

judges expressed a strong doubt as to the right of action in such a case.

Mr. Rawle says, referring to the case in Pennsylvania, “the doctrine
seems perfectly correct when applied to a case of a road actually laid

out, dedicated to public use as a highway, and opened—in such case

there would appear as little reason to call it an incumbrance as there
would be to call by that name a ledge of rocks, a marsh, or any similar

incident to the land which lessened its value.”

10 10 U. C. Q. B.
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D. P. in a suit brought against him by this plaintiff in the

then District Court of the Home District.

Plea—That no writ of ca. sa. was issued as in the

declaration mentioned, before the recognizance was entered

into.

Demurrer^ because the defendant is estopped from deny-

ing that the writ of ca. sa. was issued, and because the

plea is argumentative and uncertain.

Joinder in demurt’er, with notice of the following excep-

tion to the declaration—that it appears by the said declara-

tion that there other parties joined with the said defendant

in the said recognizance, against whom the plaintiff should

have proceeded in this action jointlj^ with the defendant, as

jointly liable with him upon the same.

Phillpotts for the demurrer.

M. 0. Cameron, contra, cited Eex. v. Young, 2 Anst. 448;

1 Saund. 291, c.\ Eead v. Pope, 1 Cr. M. & E. 302.

Eobinson, C. J,, delivered the judgment of the court.

We think the plea is undoubtedly bad, though not on the

ground of the defendant being estopped by executing the

bond from denying that a ca. sa. had issued
;
for the bond

and condition as set out contain no recital or assertion that

there was any such writ; but it is bad as being uncertain,

and involving a negative pregnant. >

The defendant’s counsel did not indeed argue in its sup-

port, but took an exception to the declaration, that the

plaintiff cannot sue one of the bail alone, upon a recog-

nizance by which it appears the three were bound jointly

;

and he also excepted that the declaration should have

averred the suit in which bail was given to be within the

jurisdiction of the District Court.

We think the first of these objections is fatal. As this

recognizance is set out, it is a joint recognizance
;
and that

being so, one of the cognizors cannot be sued upon it alone,

without its being shewn in the declaration for what reason

the others are not sued. I refer to Osborne v. Crosbern, 1

Sid. 238
;
Cabell v, Yaughan, Ib. 420

;
Blackwell v. Ashton,

Alleyn 21, Stylos 50, S. C.
;
Cocks v. Brewer, 11 M. & W.
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51; and to the cases which were cited on the argmnent.

The distinction is explained in Blackwell v, Ashton, Avhere

a scire facias was brought against three bail upon a recog-

nizance acknowledged by them and the principal jointly

and severally

;

and upon demurrer it was held ill, because

this being founded upon a record, the plaintiff ought to

shew fourth the cause of the variance from the record, as

that one was dead
;
but if an action be brought upon bond

in the like case, there the defendants ought to shew that it

was made by them and others in full life, not named in the

writ, because the court shall not intend that the bond was

sealed and delivered by all that are named in it, and there-

fore the defendants cannot demur upon it though it be

entered in hoec verba” It is true that this was a declara-

tion on sci, fa., and is to be looked upon, therefore, as a

quasi continuation of a matter of record, in order to have

execution thereon
;
and that it must appear to be consistent

with the record.

This is an action of debt on the recognizance, not a pro-

ceeding by sci. fa. and the question is, whether it should be

pleaded in abatement. This was contended in the case of

Cocks V. Brewer, which, however, was debt on a judgment,

and not founded immediately on the record, but on the

consequent duty to pay the debt. On considering the

arguments and judgments in that case, and the note in

Saunders to the case of Cabell v. Yaughan, vol. 1, p. 291,

note c., we think we must hold that this action—being

founded directly on the recognizance, and the plaintiff’s

declaration shewing that there is another cognizor who
is not sued—the objection is fatal without any plea in

abatement, for that we see by the record that all were

bound, and we are to presume, in such a case, that all are

living, till the contary be averred. There is no necessity,

therefore, for the defendant to plead that there was an-

other bound, who is still living, and within the juris-

diction of the court. Wo think, when wo examine our

Joint Obligator Act, we sec that it contains provisions

shewing that tbc Logishiture did not contemplate its

applying in such a case as the present, but only in cases of
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contracts between party and party. Upon this exception,

therefore, we think the defendant is entitled to judgment.

Judgment for defendant on demurrer.

JDoe DEM. Forsyth v. Quackenbush.

Will—Construction.

W. F. died in 1841, leaving a will as follows :

—

“I will and devise unto my son C. F., all and singular that farm, &c.,

the same to be by him the said C. F., peaceably possessed and enjoyed
for and during his natural life

;
and after his decease I will and devise

the same to the heirs of the said C. F.
,
and to their heirs and assigns

forever
;

* * * * * ^nd in the event of either of my sons
C. F., I. B. F., or R. F., or either of my daughters, S. F. or M. F. dy-
ing hefore they come of lawful age, or without lawful issue, then, and in

such case, tbe legacies herein devised and bequeathed to them shall

be equally divided amongst the surviving ones, share and share alike.
”

C. F. died at the age of thirty and unmarried.
Held per Cur.

,

that the plaintiff, as heir-at-law of the testator, could not
recover.

The opinion of the Chief Justice upon the construction of the will was,
that the word “or” should be read “and”; and that 0. F. took an
estate in fee, subject to an executory devise over, in case he should
die under age, and without issue.

Burns, J,, considered that the will should be read without alteration ;

that C. F. took an estate tail, and therefore that on failure of such
estate, the devise over took effect.

Ejectment.

Upon the following statement of facts a verdict was taken

for the plaintiff, subject to the opinion of the court.

William Forsyth died in possession of the loqus in quo

having made his will, duly executed, by which he devised,

among other property, the lots -which form the subject of

this action to his son Oollingwood Forsyth, in the terms of

the will put in.

Oollingwood Forsyth died in September, 1850, aged

about thii'ty and unmaiuded. William Forsyth, the testator,

was twice married
;
by the first marriage he had several

children. The eldest son by that marriage, went to the

United States, unmarried, upwards of twenty years ago,

and has never been heard of since. The second son mar-

ried, left issue, and died intestate in the spring of 1850;

and his eldest son is the plaintiff in this action. By the

second marriage the testator had also several children, of
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whom Nelson Forsyth, still living, is the eldest, and Colling-

wood Forsyth, the devisee, was the second.

William Forsyth, the testator, died in 1841.

Eodney Forsyth (named in the will) died after the testa-

tor, underage, and without issue
;
Isaac Brock Forsyth died

also of full age, leaving issue; Melissa Forsyth also died of

full age, leaving issue; and Sophronia Forsyth is alive.

,
The following are the clauses having particular reference

to this case, taken from the will of William Forsyth :

—

Secondly, I will and devise to my son, Collingwood

Forsyth, all and singular that farm or tract of land and

premises situate, lying, and being in the township of Bertie

aforesaid, being composed of lot number seven, in the first

and second concessions of said township of Bertie, contain-

ing two hundred and sixteen acres, be the same more or

less
;
the same to he hy him, the said Collingwood Forsyth,

peaceably possessed and enjoyed, for and during his natural

life ; and after his decease I will and devise the same to the

heirs of the said Collingwood Forsyth, and to their heirs and

assigns forever. In consideration whereof I will, order, and

direct, that he, the said Collingwood Forsyth, shall pay,

yearly, and every year, unto his mother, Jane Forsyth, the

sum of twenty-five pounds currency of this province, during

her widowhood, and also that he shall pay to his sister

Melissa the sum of twenty-five pounds currency of this pro-

vince yearly, and every year, so long as she shall remain

single.

“ And in the event of either of my sons Collingwood Forsyth,

Isaac Brock Forsyth or Eodney Forsyth, or either of my
daughters, Sophronia Forsyth or Melissa Forsj^th, dying be-

fore they come of lawful age, or without lawful issue, then, and

in such case, the legacies herein devised and bequeathed to

them, shall be equally divided amongst the surviving ones,

share and share alike.”

The questions for the opinion of the court U})on the facts

stated and the terms of the will are,

1st—Whether or not the plaintiff is entitled to recover in

this action, as the owner in fee, or otherwise, of the promises

in question

;



150 queen’s bench, trinity term, 16 VIC.

2nd—Or whether the premises passed under the devise

over, contingent upon the death of Collingwood Forsyth

under age and without issue : or,

3rd—Whether Nelson Forsyth is entitled to the premises

as heir-at-law of the said Collingwood.

Judgment for the plaintiff or defendant or nonsuit to be

entered, as the court may direct.

Vankoughnet, Q. C., for the plaintiff, cited Hope ex dem.

Brown et ux. v. Taylor, 1 Burr. 268; Walsh v. Peterson, 3

Atk. 192
;
Soulle v. Gerrard, Cro. Eliz. 525

;
Miles v. Dyer,

5 Sim. 435
;
Doe dem. Usher v, Jessep, 12 East 288

;
Bawsy

V. Lowdall, Styles, 249
;
Whiting v. Wilkins, 1 Buis. 219;

Baldwin V. Smith, 1 Co. 66; Brice v. Smith, Willes, 1;

Fitzgerald v. Leslie, 3 Br. Pari. Ca. 154
;
Willis v. Hiscox, 4

Mil. & Cr. 197
;
Doe dem. Cannon v. Eucastle, 8 C. B. 876

;

Simpson v. Ashworth, 6 Beav. 412
;
Doe dem. Cadogan v.

Ewart, 7 A. & E. 636.

Cameron, Q. C., for the defendant, cited Mortimer v.

Hartley, 6 C. B. 819; 11 Jur. 582, S. C.
;
20 L, J. (Ex.) 129,

S. C.
;
6 Ex. 47, S. C.

;
Ram. on Wills, 90.

Robinson, C. J.

—

When the testator had by his will

devised the land in question to his son Collingwood, to

hold during his life, and after his decease to his heirs, and to

their heirs and assigns forever, if the will had stopped there,

the effect would have been the same as if he had said

nothing about Collingwood holding during his life, but had

in the ordinary language devised to him, his heirs and as-

signs. Then, if he had added nothing more than this—that

if his son Collingwood should die without issue the land

should be equally divided amongst the testator’s surviving

children, it must inevitably have been held that under such

a devise, Collingwood took an estate tail, as in the cases of

Doe dem. Cadogan v. Ewart, and Bryce v. Smith, cited on

the argument; for the estate could never go to his heirs

general, if on the single contingency of his dying without

issue the devise over must take effect
;
but as the will stands

we have a contingency with a double aspect, and the land

is not to go to the other children of the testator, unless

Collingwood should die under age, and without issue—not
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that the will says so in words, for the literal direction is,

that if he should die under age, or without issue, the devise

over should take effect, but the authorities are conclusive

that we must read ant? for “ or ” in this case, and that was

admitted on both sides in the argument. Though this

seems to be taking rather an unwarrantable liberty with

the will, yet the reasons which have led to such a rule of

construction are convincing; and there can be no doubt

that, in this case as well as in others of the same kind, the

effect of which is thus given to the will is that which the

testator intended, while a strict adherence to the words

would defeat his intention. It is evident, I think, that the

testator meant to give the land to Collingwood, to be held

absolutely as his own in fee, if he lived to be twenty-one, or

if he should die leaving issue
;
but he desired to provide for

the possible case of his dying before he was of capacity to

devise, and leaving no children, in which case the testator

meant to resume, as it were by anticipation, the disposal of

the estate, rather than it should be left to descend wholly to

that one of his the testator’s children who would be Colli ng-

wood’s heir.

I take it to be clear, on the authority of several adjudged

cases, that this is the construction which we are to carry into

effect; and this being so, Collingwood took an estate in fee

simple, subject to an executory devise over in case he should

die under twenty-one, and without issue. Then, when he

had attained, the age of twenty-one, and the contingency

could not happen on which the devise over might take effect,

the estate which he had taken as by purchase became abso-

lute in him in fee simple, and on his dying intestate went to

his heir, that is Nelson Forsyth, his brother of the whole

blood. If he had taken an estate tail by the will, the land

would now, from failure of issue, have been vested in Wal-

ter Forsyth, as heir of the devi«or. I i-efer to Eastman v.

Baker, 1 Taunt. 114; Price v. Hunt, Pol lex. 645; Collensou

V. Wright, I Sid. 148; and to Walsh v. Peterson, cited on the

argument (a).

(a) See Jarmxn on Wills, 2nd Am. Kd. vol. / , 441^. 4^0.
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Draper, J.—I concur entirely in the opinion that the

plaintiff in this case is not entitled to succeed; and Ido
not go further at present in determining any of the questions

raised, than to say that, if under the circumstances the heir

of Collingwood Forsyth is entitled to the land, and not the

devisees over—that his eldest brother of the whole blood

and his heirs will take as heir to Collingwood.

Burns, J.—Whatever the ultimate result may be as

between the different parties, it appears to me quite clear

that the plaintiff in this case is not entitled to recover the

estate. Before be can succeed he must take out, not only

that the devise to Collingwood Forsyth was an estate

tail, and that that estate has failed by reason of a failure

of heirs to support and carry on such estate, but also that

the devise over to the other sons and daughters of the

testator, in case of failure of the estate to Collingwood and

the heirs of his body, was upon a contingency which never

happened.

I agree with the argument for the plaintiff, that Colling-

wood Forsyth took an estate tail in the premises devised.

The effect of the first clause of the will in his favour, if that

had stood alone, would have been to give Collingwood an

estate in fee
;
for though the testator expressed himself that

Collingwood was to possess and enjoy the premises during

his natural life
;
yet when he added the words “ and after

his decease, to the heirs of the said Collingwood, and to

their heirs and assigns forever,” the life estate would be

merged in the larger estate conferred. There are two

reasons apparent upon the face of the will why the testator

did not mean heirs general—that is, collateral as well as

lineal—but that he meant the first expression “heirs of the

said Collingwood” to be restricted to heirs of his body.

The first reason is, that in the subsequent clause of the will

the testator provides for the contingency of Collingwood

dying without lawful issue, in which case there is a devise

over. This expression has always been received to in-

terpret what meaning a testator has attached to the word

“heir.” All the issue of Collingwood might in turn be

heir to him
;
and therefore, to carry out that effect, it is
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necessary that be should take an estate tail. A second

reason is, the limitation over to the brothers and sisters of

Collingwood in case he should die without lawful issue.

They or some of them would, or might be heirs to him,

under the general limitation to him for life, and to his heirs

after his death, but being specially named to whom the

estate is limited if Collingwood should die without lawful

issue, is a reason for supposing that the testator did not

consider they would take under the other clause, and

consequently the limitation to the heirs of Collingwood,

means heirs proceeding from his bod}^

These positions are, I think, fully supported by the cases

of Doe Ellis v. Ellis, 9 East. 382
;
Doe Atkinson v. Fea-

therstone, 1 B. & Ad. 944
;
Doe. Todd v. Duesbury, 8 M. &

W. 514, and the cases there cited.

This position—that Collingwood Forsyth took an estate

tail—instead of helping the plaintiff in his action, in my
opinion, is destructive of his claim. It is necessary that

the plaintiff should make out, before he can claim as

heir-at-law of the testator, that no estate passed, or can

now pass to the devisees over; that is, that the contingency

upon which they were to take never arose, and consequent-

ly the devise in their fivor has altogether failed. In

order to sustain this view, it is necessary be should

sustain the position, that the will—where it expresses that

in the event of Collingwood dying before he comes of law-

ful age, or without lawful issue—meant in no event to

pass over his issue, and therefore that the word “or” must
be read “ and for otherwise, in the event of Collingwood

having issue,and dying under twenty-one,they could not take

by virtue of the devise. It is quite correct that if the word
“or” is to be construed in its grammatical sense,such result

must follow, though wo might be convinced the testator

did not suppose he used language which would have that

effect. In his will ho has used language which compels me
to say, (notwithstanding that he seems to think ho gave to

Collingwood only a life estate), that an estate tail was con-

ferred according to the doctrine in Shelly’s case, and
which is a rule of law, not of construction. There are
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many cases to shew that, if it were necessary to establish

that Collingwood and his heirs took a fee-simple, then?

rather than that should fail, the word ‘‘or” would be

construed as “and.” If we construe “or” in this instance

to mean “ and,” the result must be that the devise over could

only take effect in case the compound proposition hap-

pened—namely, Collingwood dying under twenty-one, and

also without issue. As a speculative idea on the subject it

may be asked, did the testator mean that unless both events

happened, it was intended as respects the premises in ques-

tion, that he should be intestate if the estate tail failed ?

or did he mean that, in case at any time of Collingwood

dying without issue, the estate should go over to the other

devisees ? I have no doubt in my own mind that it was the

latter he really intended
;
but it is quite true that such con-

struction must have the effect of saying that in case Colling-

wood died before twenty-one, and leaving issue, that such

issue could not take the estate unless the will be read, as

interpolating the words “ at any time'' before the words

without lawful issue” It is unnecessary to say whether the

will shall be read with such interpolation or not, because

by giving to the word “or” its grammatical construction in

the sentence as it stands, the effect is that the devisee over

takes effect, there being no issue of Collingwood. The
object of changing the construction of the word is to carry

into effect the obvious, clear,presumed intent of the testator,

but not otherwise. It is said that, in case of an estate taib

the word “ or ” will not be construed “ and,” because it

may be as well presumed the testator meant the devise

over to take effect in case of the event happening, as to

presume that the heirs or issue of the first devise should

take, and in such case there will be no presumption against

the obvious meaning of the words used
;
and with regard

to such devisees, a different rule prevails than when the

question is, whether an estate in fee or not passed. Whether

such reasoning will ultimately prevail, or whether the

interlopation I have befoi*e stated will be made, when such

a case may arise as to call for a decision between the

devisees over and those claiming under the entail, on a
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devise like tlic one in question, calls for no remark now.

The plaintilf’s position is that of claiming- adversely to the

devisees over, upon the strength of the proposition that the

Court will inevitably so construe the will as to suppose

the testator did not mean to pass over the issue of Colling-

wood in any event. Authority, in my opinion, is against

that vievv.and,independently of authority,! am not prepared

to sa}^ {he testator must necessarily have meant th-at the issue

of Collingwood, if he died having issue, under twenty-one,

should take the estate. He, the testator, might have de-

sired that his son should not marry under that age, and by

this devise, as contained in his will, have without direct-

ly forbidding such marriage, evinced to him that, if he

did marry and have issue, and was so unfortunate as to die

under age, yet that such issue should not inherit. The will,

as it is, is capable of being construed sensibly as a mere

matter of fact; that is,if Collingwood died under twenty-onei

or without lawful issue, then the devisee over took effect,

and no hypothesis is necessary
;

but if we change the

word “ or” into ‘‘ and,” we still have the fact that the devise

over was only to take effect in case Collingwood died

without issue, but it would be limited to his doing so within

the age of twenty-one; and then we must, to make the

change, believe that the testator so intended, and that he in-

tended in such event, and failing the limitation to Col-

lingwood, to be intestate as respects this property. If

it be true, as the plaintiff contends, that it is absurd to sup-

pose the testator intended the issue of Collingwood to be

disinherited on a certain event happening, it is equally

absurd to suppose he intended to give the estate over upon

an event very unlikely to occur; and if it did not occur,

and the first devise failing, that ho intended to bo intestate

respecting this portion of his property. I can see no reason

for destroying one hypothesis by building up another, when
the one sought to be desti’o^md may bo as near the tiaith.

The one view is as conjectui’al as the other, and it is

not the dut}’’ of the Coui’t to speculate uj)on what might

have been the testator’s intent; but if the woi’ds used have

a clear meaning, though that moaning may, in our opinion,
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lead to something which we might think rather absurd, yet

we cannot say but the testator might have intended the very

thing which we think absurd.

I am of opinion that the will should be read without

making any alteration
;
the effect of which is that the de-

vise over took effect upon the failure of the estate tail.

—

Woodward V. Glasbrook, 2 Yerm. 398; Brownsword

V. Edwards, 2 Yes. sen, 243.

Judgment for defendant.

Carey et al. v. Bostwick and Higgins.

Replevin—Avowry under distress jor rent—Eviction hy paramount title—
Evidence—Plea of *'non tenuitP

In an action of replevin, the defendants avowed under a distress for one
quarter’s rent, due to S. B., one of the defendants, on a demise to the
plaintiffs at a quarterly rent. The plaintiffs replied, 1st, non tenuerunt

;

2ndly, That the said S. B had previously leased a portion of the prem-
ises demised to them to one Parker, for a term unexpired, and that
Parker evicted the plaintiffs. To the last plea the defendant rejoined,

that the plaintiffs voluntarily delivered up possession of such portion
to Parker, and elected to remain as tenants of the remainder, for the
time and at the rent in the avowry mentioned.

It was proved that Parker, having a lease from S. B., including a nar-

row strip of land demised to the plaintiffs, and which had been used
by them as a passage to the rear of their premises, began, about the
middle of the quarter previous to that for which the rent was claimed,

to put up a building which covered such passage
;
that in lieu of that

entrance another was opened on the north side of the house, on land
belonging to S. B.

,
and paved with boards taken from the old passage ;

that the men who did this work were employed by the plaintiffs at

Parker’s request, and were sent by them to him to be paid
; that this

change of the passage was proposed by the plaintiffs, as they said it

would answer them as well. After it was made the plaintiffs paid the
rent for the following quarter, claiming no deduction When the next
quarter’s rent fell due they refused to pay, claiming an abatement for

alleged injuries caused by the erection of Parker’s new building, but
not for the obstruction of the passage-way. This was refused, as a
separate action was pending for those injuries. The defendants dis-

trained, and thereupon this action was brought.
Meld—That the defendants could not support their avowry as for rent re-

served on the whole of the premises under the original letting, for no in-

terest passed to the plaintiffs in that part which had been previously

demised ; that the plaintiffs were not precluded by their assent from set-

ting up an evictionbyparamount titlewhich they could not have restrict-

ed
;
and that,under the pleadings,they were therefore entitled to a ver-

dict.

Robinson, C. J.
,
dissentknte, on the ground that the evidence of consent

on the part of the plaintiffs was sufficient to warrant the jury in find-

ing that there was no eviction
;
and that the arrangement between

Parker and the plaintiffs did not put an end to the original lease so as
to prevent the defendants from avowing under it.

Replevin.

Plea—Avowry, for distress for rent under a demise by
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defendant, Mrs. Sarah Bostwick, to the plaintiffs, of a

dwelling house and barber’s shop, at the quarterly rent of

10?., payable on the first of August, 1st November, 1st of

February and 1st May in each year, so long as the plaintiffs

should remain quarterly tenants of the said dwelling house

and barber’s shop
j
stating that 10?. of the rent for one

quarter, ending on the 1st of February, 1852, was in arrear,

wherefore she and the defendant Higgins, as her bailiff,

entered and distrained, &c.

Plaintiffs replied, 1st, non tenuenmt” in the common
form.

2ndly, That Mrs. Bostwick, after the demise, and before

any part of the said rent became due—namely, on the 1st

of September, 1851—evicted the plaintiffs from a certain

passage-way, being part of the premises demised, and kept

them so evicted and expelled until, and upon, and after the

1st of February, 1852.

3rdly, That before Mrs. Bostwick made the demise in the

plea mentioned—namely, in May, 1849—she demised a cer-

tain passage and yard—being parcel of the premises de-

mised, as in the avowry mentioned—to Eeuben A. Parker,

for a term yet unexpired
;
and the charging eviction of the

plaintiffs from the said passage and yard by Parker, claim-

ing under the said demise made to him on the 1st of Sep.

tember, 1851; and that he kept out the plaintiffs till, and

at, and after the 1st of February, 1852.

The defendants rejoined to the 2nd plea, that before the

demise in the avowry mentioned—namely, on the 1st of

September, 1851— it was agreed between the plaintiffs and

Sarah Bostwick, that the plaintiffs should forthwith quit

and deliver possession of the passage and yard in the

second pica to the avowry mentioned, to hcr,Mrs. Bostwick,

and that the plaintiffs should continue to hold the residue

of the premises demised for the time and at the rent in the

avowry mentioned
;
and that in persuanco of such agree-

ment, the plaintiffs did quit and deliver up possession of the

passage and }mrd to her, and continued her tenants of the

residue of the premises demised, for the term and at the

rent aforesaid—specially traversing that Mrs. Bostwick
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evicted and expelled the plaintiffs, as stated in their plea
;

concluding to the country.

And they replied to the plaintiffs’ third plea, that before

the demise in the avowry mentioned—namely, on the 1st of

September, 1851—the plaintiffs voluntarily abandoned and

delivered up possession of the passage and yard to Eeuben

A. Parker, and elected to remain as tenant of the defendant

Bostwick, of the dwelling house and barber’s shop, for the

time and at the rent in the avowry mentioned—with a

special traverse that Parker ejected, expelled, &c., the

plaintiffs from the possession of the said demised 'prem\ses

in manner and form, &c.
;
concluding to the country.

At the trial, at Toronto, before Eobinson, 0. J., a verdict

was found for the defendants on all the issues.

M. C. Cameron obtained a rule nisi for a new trial, on the

law and evidence, and for misdirection.

Hector shewed cause.

The facts of the case appear in the judgment. In addi-

tion to the authorities there cited Styles, 432, 446 ;
1 Leon

110 ;
Hunt v. Cope, Cowp. 242

;
Burn v. Phelps, 1 Stark. 94,

were referred to in the argument.

Eobinson, C. J.—Whether it is proper that this verdict

should stand or not, depends, I think, on our opinion of

the application of the evidence to the issue taken upon the

last plea.

If what was proved amounted to an eviction, either by

Mrs. Bostwick or by Parker, still it could not properly be

given in evidence under the plea of non tenuerunt—for evic-

tion requires to be specially pleaded. It was not contended

at the trial, nor, I think, on the argument of this rule, that

the plaintiff was entitled to a verdict on the plea of non ten-

uerunt.

Then as to the second plea—that Mrs. Bostwick evicted

the plaintiffs—that was not proved
;
and so any question

must be confined to the effect of the evidence under the third

plea.

This plea is well adapted to the defence which is sot up,

and the only question is whether the facts proved sustain

it. The circumstance of Mrs. Bostwick having made the

previous lease to Parker,for a term which is not yet expired.
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would not of itself have disabled her from enforcing her

claim for rent, so long as these plaintiffs had not been dis-

turbed in the enjoyment of any part of the premises included

in the lease to them : for all that the plaintiffs could then

have alleged would have been, that she had’ no right to

demise, and that would have been no defence to the plain-

tiffs, while they were actually enjoying, under their lease,

all that had been demised to them. The plaintiffs, there-

fore, felt it necessary to set up the further fact, that Parker

hy virtue of the lease which Mrs. Boswick had made to him^

expelled them from the possession and kept them out until

after the time of distress.

If that can be held to have been proved by the evidence,

then the legal effect would be that the rent was suspended
^

and while the plaintiffs continued so expelled from any

part of these premises, however small by a person claiming

under a previous lease from Mrs. Bostwick, she, (Mrs.

Bostwick) would be as much disabled from distraining as

if she had herself entered and wrongfully expelled the

plaintiffs. And the effect would be the same, I think, if

the plaintiffs, on possession being demanded by Parker,

had submitted to his claim without resistance, as if he had

expelled them by an action.

The evidence, however, in the case was, that Mr. Parker,

holding his lease from Mrs Bostwick—which embraced a

narrow strip of land, south of the house that had been de-

mised to the plaintiffs, and which they had used as a passage-

way to the rear of their premises—commenced in Sep.

tember, 1851 (which was in the middle of the quarter pre.

vious to that in wich the rent now in question is claim-

ed) to put up a building occupying the whole front on

Yongc Street of the land that had been demised to him,

and covering the passage-way mentioned in the defendants’

third plea, and coming up to the wall of the house which

the defendants were occupying under their lease.

It was proved that in lieu of the passage-way thus

covered by Parker’s new building, a passage was opened

on the north side of the house, on land belonging to Mrs.

Bostwick; that the plank which had been laid down in the

old passage-way was removed to this, and a gate made
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opening into Yonge Street from the new passage-way.

This was done upon an arrangement made between Parker

and the plaintiffs. The men who did the work were employ-

by the plaintiffs at Parker’s request, and were sent by them
to Parker to be paid. Afterwards, on the 1st of November,

1851, when the rent for that quarter became due, the plain-

tiff’s paid it according to the lease—without claiming any

abatement and without complaint. The plaintiffs continu-

ed to occupy, using the passage on the north side of their

house in lieu of that on the south, which had been cov-

ered by Parker’s building : but on the 1st of February, 1852,

when the next quarter’s rent became due, they refused to

pay it; whereupon Mrs. Bostwick distrained for the whole

quarter’s rent according to the lease and the plaintiffs re-

plevied, and brought this action in consequence—setting up

an alleged eviction or expulsion from the passage-way by
Parker, under his lease from Mrs. Bostwick, as an answer to

the defendants’ avowry.

It was proved on the part of the defendants that it was the

plaintiffs’ own wish, or proposition that the passage-way

should be made for them on the north in lieu of that on the

south
;
that they said it would answer for them just as well

;

that they said nothing about any compensation being made
to them; that they paid the first quarter’s rent on the 1st of

November, without asking for any abatement, though the

alteration had been made during that quarter : and that,

when the next quarter’s rent was demanded, in February

following, they asked to have an abatement made, not on

account of the passage-way, but of alleged injuries done to

them as occupants of the house, by their windows being

darkened by Parker’s new building, and from the roof and

gable end of their house being damaged by fhe interference

of Parker’s building. For these alleged injuries, however,

they had brought a separate action, and on that account

Mrs. Bostwick’s agent declined making any abatement—and

in that action the plaintiffs afterwards recovered hi. dam-

ages.

The plea to the avowry, which we are now considering,

refers only to the alleged expulsion from the passage-way

—
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which expulsion the defendants denied. The jury were

told that the mere fact of the prior demise by the lessor

would not distinguish or suspend the rent, so long as the

tenants enjoyed all the premises, and were not evicted by

any one claiming under the demise
;
and as to the alleged

eviction—if it were of part of the premises only, and the

tenants remained in the enjoyment of the other part, and

paid the full rent subsequently, assenting to the occupa-

tion by Parker of the one passage, in consideration of the

convenience given them by making the other at his ex-

pense—such change, made with assent of the tenants,

would not amount to an eviction, and would not work the

entire extinguishment of the rent, so as to disable the

lessor from distraining.

I believe this view of the law to be correct
;
for I find

it laid down ‘‘ that there shall be no extinguishment or sus-

pension of rent when the whole is done by agreement, but

only where the lessor enters injuriously and contrary to

the will of the lessee.”—Crabbe on E. P. § 218.) If in any

such case the parties agree to the change, and have an

understanding that the rent shall continue as before, then

there is no wrongful expulsion. Such an understanding

might well take place without wrong to either party, and

may be inferred from the conduct and declarations of the

parties, without express evidence of a specific contract to

that effect—as in this case from the fact of the payment
of the full rent in November without objection, and the

declarations of the plaintiffs that the passage on the other

side answered them as well, and from their giving direc-

tions about making the change, and hiring the people to

make it, and sending them to Mrs. Bostwick’s agent for

payment, upon an understanding between them to that

effect. It may bo very true that Parker would have left

them no choice if they had objected, for ho had the prior

right and could dispossess them by process of law
;
but

wo are not entitled to assume that ho would. For all wo
can tell, if ho had found them unwilling to accept the pas-

sage on the other side, ho would have dolaj’cd his building

till Mrs. Bostwick had put an end to their tenancy, rather

11 10 u. c. Q. B.
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than to expose her to trouble. He had long abstained from

interfering with the passage-way, though his lease included

it, and he might have delayed still longer if he had been able

to come to no agreement with the plaintiffs. What was
proved was, that the plaintiffs were willing to give up the

passage on the one side, on having one made on the other
j

and there was room for the jury to infer that they agreed

to go on paying the same rent after the change as before.

If they did, and if they acted upon that understanding,

they could not acquire a new right by changing their minds

afterwards. If the tenant in such a case voluntarily gives

up to his lessor a portion of the land, receiving no equivalent,

there would, as I suppose, be a suspension or extinguish-

ment of the rent as regarded such part, not an extinguish-

ment of the whole rent; because the lessor would have com-

mitted no wrong in entering with the lessee’s permission,

and the lessee could not be held to have been evicted or ex-

pelled—which always includes the idea of something done

wrongfully, and against the will of the lessee.

In Bac. Abr. Bent, M. 1, it is said, if the lessee surrender

part, the rent shall be apportioned.

“ When the lessor takes a lease of a part of the land, or

enters wrongfully into part, there is a variety of opinions,

whether the entire rent shall not be suspended during the

continuance of such lease or tortuous entry
;
and in the last

case it seems to be the better opinion, and the settled law at

this day, that the tenant is discharged from the payment of

the whole rent till he be restored to possession, that no man
may be encouraged to injure or disturb his tenant in his

possession, whom by the policy of the feudal law he ought

to protect and defend and again, ^‘There is no color of

reason why the whole rent should be suspended, when the

lord or lessor takes a lease of part of the land, because here

is the concurrence of the tenant, who, by his own act and

consent, parts with so much of the land as is re-demised,

and thereby supersedes the former contract as to that part

but since the obligation to pay the rent was by the first con-

tract founded upon the consideration of the tenant enjoying

the land, that obligation must still continue on the tenant
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SO far as it is not cancelled or revoked by any subsequent

contract between the parties; and consequently, the whole

rent shall not be extinguished by such re-demise, but the

tenant shall pay rent in proportion to the land he enjoys,

because the obligation of the first contract must subsist so

far as the tenant enjoys the consideration which first en-

gaged him in such contract.” This I take to be the language

of Lord Chief Baron Gilbert, a^nd he cites the case of

Hodgeskins v. Thornborough (reported in 3 Keble, 500, 505,

518, 541, 55^7
;
in 2 Lev. 143

;
Freman 404, and 1 Yentris

2^6, where A. leased for sixteen years, rendering 20?. a year

rent, and the lessee leased a part to another for ten years,

rendering no rent and such sub-lessee assigned his term to

A., the first lessor, who entered; and the question was,

whether A. could claim the whole rent, and the court held

he could, “for that there could be in that case no suspension

or extinguishment of the rent on account of the entering of

the lessor, for that is always where the lessor enters wrongfully

against the loill of the lessee^—(2 Lev. 143.) In Yentris’s

report of the case. Lord Hale is stated to have said that, “ if

the lessee re-demise part to the lessor, reserving a rent,

there shall be no apportionment
;
for the parties, by the

reservation, have ascertained what rent shall be allowed for

that part; but where there is no rent reserved upon the re-

demise, there shall be an apportionment. * * If the

lessor enters into part by wrong; this shall suspend the

whole rent, for in such case he shall not so apportion his own
wrong as to enforce the lessee to pay anything for the resi-

due, otherwise of a rightful entry into part
;
and his Lord-

ship adds, “It is the common experience, that where it comes
to bo tried upon nil debet, if it be shewn that the lessor en-

tered into part, to answer this by proving that it was the lease

of the lessee; and if the law should not go upon this differ-

ence, it would shako abundance of rents, it being a frequent

thing for a lessor to hire a room, or other part of the thing
demised, for his convoniency.” In Froman’s report of the

same case. Lord Hale observes, that ho had ruled it “ upon
evidence a hundred times, upon the issue nil debet, or non
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evpuUty (which latter is the very issue in the case now be-

fore us,) that if it appeared that the plaintiff entered by the

consent of the lessee^ this was no such entry or expulsion as

would avoid thepayment of the rent

;

and the contrary would

i3e very inconvenient, for then the lessor could not take

any conveniency from his lessee without suspending his

vent. Now, I take the present case to come fully within

the principle of this case of Hodgeskins v. Thornborough,

provided the jury were satisfied that the lessees were con-

tent to accept what was done by the lessor, or Parker, as

equivalent to the advantage of enjoying the small passage

in question, and allowed him to place his building over the

passage, without insisting on any diminution of the rent.

It is no question for us, and was not a question for the

jury, whether what was done on the one side was an ample

equivalent for what was given up on the other—that was

for the* consideration of the parties themselves—it is

enough if there was such an understanding. If it had been

shewn Jn this case that, instead of Ihe lessor’s agent, or

Parker, making the other passage, he had come to the

lessees, and offered to rent from them for a few shillings

the small passage in question, for as long a time as they

might be allowed to retain the premises, and that the

lessees had agreed to it, then it is clear there would have

been no ^suspension of the rent, and the lessor might have

distrained for the whole—and there would indeed be no

sense or reason in the law if it were otherwise
;
but the

lessees might take their compensation in any way they

thought proper, as well as by rent, and the effect would

be^the same. The^substance of the thing is, that, instead

of being a wrongful expulsion, it would in either case be a

mere waiver of the enjoyment as to that part of the premises

for a consideration, thereby in effect placing the lessees in

the/ame situation aspf they enjoyed. If the rent is not in

such a case extinguished, and that wholly, then it must

follow that ^the remedy by distress remains.—Bac. Abr.

^'Eent”^,M., 3.

The plaintiffs however have contended, that the fact of
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the lessor having made the prior lease to Parker disabled

her of itself from enforcing the payment of the rent, without

the necessity of the tenants’ proving an eviction, and placed

her on the same footing as if she had forcibly entered and

expelled the plaintiffs
;
for that she had thereby placed the

plaintiffs at the mercy of her first lessee, and enabled him
to expel them at his pleasure : but in reason that conse-

quence should not follow, any more than it would if the

lessor knew that from any other cause she had no right io

make the second lease
;
for it can amount to nothing more

so long as the plaintiffs were not put out against their wilL

What we have to consider is, not what Parker or any other

person had it in their power to do, but what they actually

did. If Parker had come to the plaintiffs and shewed then’i

bis lease, and told them that he could turn them out at any
moment, but that he would not do so, but would allow them
to enjoy the passage so long as they held the house

—

which was only to be for a few months
;
and if the plain-

tiffs, knowing all the circumstances, instead of quitting;,,

chose to remain, enjoying all the premises included in their

lease, they could not resist the payment of the rent, or any
remedy for enforcing it, on the mere ground that there was^

a person who had it in his power to expel them.—See Al-

chrone v. Gommo, 2 Bing. 54; Hoperaft v. Keys, 9 Bing. 616»

And, on the authority of the cases which I have cited the

plaintiffs have been no more expelled from this passage-way^

within the meaning of that term—if it be true that they

were consenting to the change that was made—than they

would have been if they had continued to use the passage.

That, at least, seems to me to be the reason of the thing.

The plaintiffs, however, rely on the case of Neale v.

McKenzie, (1 M. & W. 747, 2 Or. M. & E. 84), which is a
case material to be considered in discussing this question^

though I think that, for obvious reasons, it cannot goverrt

our judgment in the present case, because both the plead-

ings and the facts prevent its applying. There McKenzifr

had leased to Neale 100 acres of land, having before made-

a lease of eight acres of the same parcel, for a term not yet

expired, to another person, who had entered and was
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possession. The second lessee (Neale) entered under his

lease on the other part of the land, and enjoyed it until the

first half-year’s rent became due, but he had no enjoyment

of the eight acres, the first lessee being all the time in

possession. McKenzie nevertheless distrained for his rent

;

and Neale brought trespass in consequence. McKenzie

pleaded in justification his right to distrain for rent
;
and

Neale replied, that the first lessee (one Charlton) was, before

the demise to him (Neale), in possession of the eight acres,

under a demise made to him by McKenzie, whereby he

(Neale) did not and could not enter into possession, or

enjoy the said eight acres, parcel of the land demised

though he was willing and desirous of entering
;
and that

he had been* kept out by Charlton by virtue of the first

lease, and had been prevented from receiving the profits.

McKenzie rejoined, that the plaintiff (Neale), when he

entered upon the demised premises, knew that Charlton

was in possession of the eight acres under a demise from

him (the defendant) for a term then unexpired. This was

demurred to, as being inconsistent with the plea : and the

court considered the question to be whether the replication

was a sufiScient answer to the plea. The action was in

the Court of Exchequer : and the court, in an elaborate

judgment given by Lord Abinger, held that it was not, and

supported the plea, and the defendant’s right to distrain

under the circumstances. The plaintiff brought error, and

the judges of the other courts reversed the judgment of the

Court of Exchequer—holding that under the circumstances

the rent was not apportionable, and that the lessor was not

entitled to distrain for the whole or any part of it. But

what distinguishes that case from the present is, that there

was no allegation of eviction on the record; and the

courts held that it was not a case analogous to eviction by

title paramount
;

if it were, they said, the rent would be

apportionable, and the action of trespass could not be main-

tained, for that it is clear a person may distrain for appor-

tionable rent. It was not a case of eviction at all, they

said
;

“ for the tenant could not be evicted from what he

had never held.” But in the case before us the plaintiffs
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set up an eviction as having taken place, and they do

expressly rely upon that. They have therefore to establish

the affirmative of the issue taken upon that point
;
and it is

plain, on the authority of this case of Neale v. McKenzie,

in error, that they cannot support the position that the mere

fact of the lessor having made the previous lease to Parker

is equivalent to an eviction. They must shew an eviction

in consequence. Dord Denman, in delivering the judgment

in Neale v. McKenzie, in error, remarks, that in that case

the tenant took no interest in the eight acres under the lease,

and had no enjoyment, and was not bound by any estoppel

;

and that they were therefore of opinion that the distress

made by the defendant was not justifiable, either in respect

to the whole rent reserved, or any portion of it. His lord-

ship added, that ‘‘they were not aware of any case where

an entire rent reserved had been held to be apportionable,

in which the tenant had not been at some period subject to

the entire rent by virtue of the demise
;
and in the case

before them the right of apportionment was not founded

upon any eviction, or other matter occurring subsequently

to the demise, but upon an original defect in the demise

itself, by which the entire rent was reserved.

Now, in the case which we are considering the tenants

had for a time the full enjoyment of all the premises demised

to them, and were therefore subject, for a time, beyond

doubt, to the entire rent, and bound, as all tenants are, by

the estoppel which precludes them, under such circum-

stances, from questioning the landlord’s right to demise.

They had also paid the full rent under the lease, as they

were bound to do, for the period during which they had

occupied. This therefore is a case in which the tenants

were under the necessity of shewing that they were not

liable at the time of the distress by reason of something that

had occurred subsequently : in other words, the alleged

eviction was clearly an indispensable part of their case,

and they have taken it to be so by joining issue upon the

traverse raised upon it. This being so, I am of opinion that

the case falls within the principles laid down in Hodgeskins

V. Thorn borough
;
and to establish the eviction it must bo
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shewn that the tenants had lost the enjoyment of some por-

tion of the premises which they had once held, or for which

they had paid rent, by the subsequent tortuous act of the

lessor, or of some person acting under her authority.

The jury, T think, were warranted by the evidence in find-

ing—as they must be supposed to have found, from the man-

ner in which the case was submitted to them—that Parker

did not expel the tenants, but acted with their concurrence;

in which case the replication was not proved, and the verdict

was properly given for the defendants.

My brothers, I believe, do not concur in this view of the

case; and I regret that wo should happen to differ in

opinion, when the subject matter is probably not worth the

expense of further litigation ; but after maturely consider-

ing the case we cannot acquit ourselves of our duty other-

wise than by expressing the opinions which we respectively

entertain. I will endeavor to make the grounds of my
opinion plain by shortly re-stating them. I take it to be

clear, on numerous authorities, that in a case like this,

eviction requires to be specially pleaded, and that it cannot

therefore bo given in evidence under the plea of non

tenueruyit. The plaintiffs have not themselves appeared

to imagine that it could, and have therefore pleaded it

specially.

That plea to the avowry which sets up an eviction by

Mrs. Bostwick was not proved
;
not directly, certainly, for

she did not eject them, or do anything to diminish their

enjoyment of the premises, after they had entered and

enjoyed as they did for a time, to the full extent of all she

had demised to them: nor did she directly expel them
;

for it is settled, by the case of Neale v. McKenzie, that the

mere fact of her having made a prior demise to Parker,

which included the passage-way, was not equivalent to an

expulsion from the passage. It required something to be

done in consequence prejudicial to the enjoyment of the

tenants, and against their will.

The allegation in the plaintiffs’ other plea to the avowry

was, that Parker entered under the demise and expelled
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and put out the plaintiffs from the passage-way against

their will. The question then for the jury was, whether

that was proved. They thought that what was done by

Parker, so far as regarded the building over this narrow

passage-way was not against the will of the tenants
;
and

that it could not be truly said that he expelled them from

the passage, in the sense necessary for supporting the plea.

I think that finding was consistent with the evidence,and

unless it was clearly against the evidence we should not dis-

turb it; for consider the position of these parties as

regards their respective rights,and the hardships that would

follow from treating that as an eviction which was done

upon an amicable understanding with the tenants. The law

is, that when a landlord evicts his tenant, in the legal sense

of that term from any part of the premises demised, or

where any one else does so by his authority, or under a

title derived from him, the rent is suspended as to the whole

premises, so long as the eviction continues
;
he can recover

no compensation, even for what the tenant has always en_

joyed, till he has restored him fully to the possession of all

that had been demised to him
;

this the law considers to be

but a just consequence of the violation of the duty which he

owes to his tenant. The principle is a just one, and is fairly

applicable to every case in which the tenant’s enjoyment

has been so interrupted against his will
;
but it is not appli-

cable when nothing has been done to which the tenant was
not freely assenting, and to apply it under such circum-

stances would be particularly hard here, because the inter,

ruption cannot be made to cease by merely withdrawing

from occupation and leaving the place—to restore the pas.

sage, a house must be pulled down of fifty times the value

of the whole part claimed. The question therefore is, in

effect, not whether Mrs. Bostwick’s rent should not bo sus-

pended, till Parker quits possession, when her right to en-

force it would undoubtedly revive, but whether she

shall lose her rent, for it could never be worth while

to pull down the house in order to obtain it. This

would be no argument whatever against tenants, if there

really has been and is what the law deems an eviction
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or expulsion
;

but it is a strong and conclusive argu-

ment against the court or jury taking too rigid a view of

the lessor’s conduct, by treating that as an eviction or ex-

pulsion which, if it was really done with the assent of the

tenant, and expressly upon the receipt of an equivalent,was

no eviction.

Now, I think the eviction is strong to shew, from the

declarations and conduct,and forbearance of the parties,that

Parker did not, in the sense which the law attaches to the

term, expel the tenants from this passage. It is material to

consider that the plea makes no complaint of any interruption

except as regards the passage. The disturbing the shingles

of the roof, and breaking in upon the gable end of the

tenant’s house in order to make way for the new building,

would have been as much an eviction as the building over

this passage
;
and having made it the subject of a. separate

action, in which they had recovered damages, it was but

reasonable that they should not rest upon it also in this

action as a reason for not paying any rent. They probably

considered that it would have prejudiced their claim for

damages in the other action if they had done so; at all

events, no eviction is complained of in the plea now before

us, except alleged expulsion from the passage. Now
that that was not against the will, and without the assent of

the plaintiffs, is strongly shewn by the evidence
;
and I

mean by this, that they did something more than helplessly

acquiesce in what they could not resist. Parker having a

prior demise, no* doubt was in a situation to use the passage

as he pleased, whether they were willing or not; and their

merely not attempting a resistance against law, and which

they could not have succeeded in, if he had fully resolved

to assert his right, would have been no assent on their part;

that I fully admit; and there are cases which establish that

point, in all of which, when their circumstances are con-

sidered, it was evidently just and reasonable to hold so. But

it is not just or necessary to go so far as to maintain

that the tenants could not, under the circumstances,' be

willing to allow Parker to go on with his building, and

could not come to an amicable arrangement with him.
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especially for an equivalent

;
and to make this clearer I put

it thus—these things are often arranged by correspondence,

and suppose in this case, in answer to a letter from Parker

asking the tenants’ permission, they had sent him a written

answer, to the effect that they knew he could turn them
from the passage-way whether they were willing or other-

wise, but that they would then be left to seek a remedy

from his mother-in-law, Mrs. Bostwick; that they did not

wish to be unreasonable, or to embark in a harassing law

suit; that the small strip of land in question was of no use

to them, but as a passage to the rear of their premises 5

that they could occupy but a few weeks longer if Mrs.

Bostwick chose to put an end to their tenancy—but as

Parker, though he might have done so, had not hitherto dis-

turbed them, or any one else, in the possession of the pass-

age, so they did not imagine he would do so now from any

vexatious motive, but because he was then anxious to build

;

and that as it was of much more consequence to Parker not

to be delayed for three months in putting up his house,than it

wasfor them to get into their yard by one end of their house

rather than by theother,they would be quite willing to offer no

opposition,or make any difidculty about the matter,and to let

him build upon the passage at once, provided he would let

them employ a man to make and eover with plank a passage-

way along the west end of the House, and to make a gate

from thence into Youge Street, and would pay the value of it.

If the defendants could have shewn that the passage was not

occupied till a letter of this discription had been written, by
the tenants: and if, nevertheless, the court should have held

that to be an eviction or expulsion against the will of the

tenants—necessarily working a suspension of the whole rent

—then I must be whollj^ in error in the opinion I have form-

ed
;
but it is clear, I think, that it could not be held to be an

eviction, and for that there is abundant authority. Now^
if this be so—as there is no necessity that an understanding

of that kind must bo in writing—the only question can

bo whether the jury wore warranted by the evidence that

was given in finding, as they did, that there was no
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eviction, for that it was in this spirit the thing was done.

Having heard the evidence given, I will only say that such

was the impression it made upon my own mind, and that

I think it was reasonable that the jury should take that

view of it. And it was expressly sworn that the plaintiffs

said the new passage to be made at Parker’s expense would

answer them just as well
;
that it was made accordingly

as they wished, and paid for at their request, on the under-

standing that they had agreed to give up the use of the

other. When asked for their rent in Noveraber,the passage-

way had been taken possession of for some weeks, but

they paid the usual rent without remonstrance and asked

for no abatement. Afterwards, when the rent became due
Jn February, which is now in question, they objected to

pay it, not because they complained that the passage-way

had been taken from them against their will—for it is sworn^

and not contradicted, that they made no such complaint

—

hut because, in the meantime, Parker, in carrying up his

house, had obstructed the light of one of their windows,

and had broken their roof, and otherwise disturbed them

as regarded the house they were living in : and they did

not wholly object to paying any rent even on that account,

but only claimed a deduction.

It was a natural answer to give them that they were

seeking damages for that in an action as for a trespass

—

which action they were still carrying on—and that it was
not reasonable to make it also the ground for refusing to

pay any rent, even for the period during which they had

been unmolested.

Still they persevered in their objection, and why should

they make these latter injuries the ground for refusing to

pay rent, when they had made no objection in November on

account of what had been done in regard to the passage-way ?

The inference is a reasonable one, I think, that it was be-

cause they knew they had assented to the one and had not

assented to the other—or at least did not admit that they had.

Then as they would not pay, Mrs. Bostwick distrained,

and the plaintiffs treat her in consequence as a trespasser.

But on what ground ? Not for the only reason which they
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gave when that rent was claimed from them—namely, the

darkening their windows, and disturbing the roof of the

house. They were advised, perhaps, or had considered

that that might prejudice their chance of obtaining large

damages in the action which they were carrying on for

those same alleged injuries. But they change their ground,

and give as their reason that they had been expelled from

the passage-way against their will—though they had paid

a quarter’s rent without complaint since that change had

taken place, and though they had received compensation.

I think they were not at liberty to treat that as unlawful

and injurious at one time, which they had agreed to at

another time, and throw these consequences on parties

when it was too late to retrace their steps. Tenants,! think,

are as much bound to act with good faith as landlords.

'No doubt, whether inadvertently or not, it was wrong in

Mrs. Bostwick to lease the plaintiffs a piece of ground of

which this small piece had been leased by her before to

another, but still there was nothing to prevent any of the

parties from coming to a reasonable compromise.

It seemed to me at the trial that as far as the passage-

way was concerned, the tenants had given a consent which
few people would, under the same circumstances, have

refused. And if that was so, as the jury found it was, the

legal consequence would be that there was no eviction by
Parker in the true meaning of the term.

If there was no expulsion against the will of the plaintiffs

it is of no consequence to enquire whether they could or

could not have reasonably insisted on any abatement of the

rent on account of giving up the passage-way
j
because if

they could,that would only shew that if they had been sued

for the whole rent they could have asked the plaintiffs to

apportion the rent, and make them some small deduction.

No consideration of that kind arises in this action, because

the defendants are in this case sued as trespassers for dis-

training. They were not trespassers if any sum was due

for ront,howevcr much less it might bo that they distrained

for, and there is no doubt that an apportionablc rent can be

distrained for. In Neale v. McKenzie, the Court of Error

treat that as unquestionable.
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For these reasons, I think the verdict which has been

given for the defendants was proper, for I find in no case

any intimation of an opinion that under such circumstances

the landlord cannot claim his rent as being still due under

the original lease, even when it is to be apportioned. I

mean, that I find it nowhere said that the first letting is to

be considered as put an end to by such an understanding,

so as to make it necessary for the landlord to avow as

under a new demise : and the authority of Chief Baron

Gilbert is clearly to the contraiy. I give this opinion with

much deference to my learned brothers,who have, I believe,

after much consideration, come to a different conclusion,

and one that may be found to be more in accordance with

authority, though it does not seem to me to bo so.

Draper J.—According to the case of Neale v. McKen-
zie, the demise of that part of the yard lying south of

the plaintiffs’ dwelling-house was void in its inception,

by reason of Mrs. Bostwick’s prior demise to Parker. It

is quite clear, and indeed is admitted by the pleadings, that

Mrs. Bostwick had demised this portion of the premises to

Parker before she made the lease to the plaintiffs, and that

Parker’s term was unexpired at the time of the distress

made, and during all the period for which the rent dis-

trained for was claimed; and that Parker during all that

period was in possession of the portion of the premises now
in question.

The demise to the plaintiffs was by parol, and accord-

ing to the avowry, as well as according to the evidence, the

rent was reserved out of all the land and premises, both out

of the house and the yard into the possession of which

Parker entered. The plaintiffs, however, took no interest

in that portion of the yard, for it was previously demised by

by deed to Parker for a term not yet expired
;
they had

no enjoyment during the three months for which the distress

was made, and they were not estopped from shewing that

they had taken ho estate or interest in that particular portion

of the premises. They, therefore, it seems to me, were not

tenants as set forth in the avowry—Brown v. Sayce, 4

Taunt. 320, and Philpotts v. Dobbinson, 6 Bing, 104
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are authorities to shew that the plea of non-tenuit puts in

issue the contract stated in the avowry, and that the con-

tract must be truly stated
;
but it is not true that the

plaintiffs were ever under the demise made to them, pos-

sessed of any estate or interest in the paid of the yard

on which Parker built, although they entered into the

whole of the premises demised to them, and were, while

in possession, liable to the entire rent at which those pre-

mises were demised, still in truth nothing passed to them

in, but the lease was void as to, the particular part, and

they were not, when out of possession, estopped from shew-

ing this.

Supposing then, inasmuch as by reason of possession and

enjoyment the plaintiffs had become liable to the jiayment

of the entire rent reserved by the demise, that the rent

had become apportionable, if the plaintiffs were evicted;

still this avowry is open to this further objection that it

claims the whole rent as accruing on the original reserva-

tion—that is, as arising out of the whole of the premises de-

mised, where the plaintiffs would then only be liable for a

portion of the rent arising from that portion of the premises

of which they retained possession. It seems to me no answer

to the objection that the plaintiffs agreed, in consideration

of moving the gate and making some other improvements,

at the expense of Mrs. Bostwick, to pay for the remainder of

the premises the full sum originally reserved as rent for the

whole, for this would be a new contract, a new letting and

taking—not the contract set forth in the avowry—Gardiner

V. Williamson, 2 B. & Ad. 836, seems to me to support my
view in this respect.

Next, as to the question of eviction, which is traversed by
the replication. In Tomlinson v. Day, 2 B, & B. 680, the

plaintiff had agreed to demise to the defendant a mansion-

house "and h\rin, with the exclusive right of sporting

over the manor within which the farm lay, and the occupa-

tion of the glebe land of the parish. It turned out that the

plaintiff had no riglit to grant the exclusive right of

sporting; and he also failed in procuring the glebe land
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for the defendant. The court held that an eviction of part

of the subject matter of the demise,” (namely, of the ex-

clusive privilege of sporting) was clearly proved. In ob-

serving on this case. Lord Denman, in Neale v. McKenzie,

says, “If it was an eviction, it was clearly an eviction by
title paramount; the agreement for exclusive sporting was

not void on account of the landlord having made a prior

agreement to let it to some other person. * * ^ Supposing

the circumstances therefore to amount to an eviction, it

would be a case of an apportionment according to the

acknowledged rule.”

The case of the Mayor of Poole v. Whitt, 15 M. & W. 571,

seems also to shew that if a party, having a paramount

title to evict a party in occupation of premises, goes to him
claiming to exercise his right, on which the tenant consents

to change the title under which he holds, and attorns to

the claimant accordingly, that would be equivalent to an

expulsion. The language of the Lord Chief Baron seems

hardly to admit of any doubt on this point, though it was

not the matter for decision in that case, as the facts did not

warrant the application of such a rule. Eolfe, B., expresses

his doubt whether the defendant was by his plea bound to

prove an entry and eviction by the party on whose alleged

title paramount he relied—that must necessarily^ mean that

such party entered and dispossessed the defendant by the

forms of law
;

for he observes, “ the party might yield

without that pressure if he chose"' Now, here the plaintiffs

have pleaded and proved a tide in Parker to the immediate

possession
;
and, as appears to me, all that the plaintiffs did,

in giving up possession to him, amounts only to yielding

without the pressure of an ejectment, which they could not

have successfully resisted.

In Smith v. Ealeigh, 3 Camp. 513, which was assumpsit

for use and occupation, it appeared that the defendant had

agreed to take the premises at an entire rent—possession

had been delivered to him, after which the plaintiff resumed

possession of part of the garden, and the defendant then

gave back the keys ofthe house to him. Lord Ellenborough

held that this amounted to an eviction from part of the
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demised premises, which, as the taking was single, and

the rent entire, he considered a complete answer. In a

note this case is said to have been recognized by Dallas,

•O. J., who laid down the rule, that after eviction from part,

,the landlord cannot recover upon the original contract, and

the tenant by giving up possession of the residue is entirely

discharged; but that, if the tenant after the eviction con-

tinues in possession of the residue, he may be liable on a

quantum meruit. When the eviction from part of the demis-

ed premises is by title paramount, the rent will be appor-

tioned
;
were it is by the act of the landlord himself,

the entire rent is suspended during the continuance of the

eviction (a).

Neale v. McKenzie is a clear authority that this is not

an eviction, or analogous to an eviction by the landlord

himself, but that the demise of the portion of the premises

already leased to Parker was wholly void. The only

distinction between that case and the one in judgment is,

that there the tenant never obtained possession of the

portion of the premises previously leased
;

here the

plaintiffs did enter and enjoy for some time,but they were dis-

possessed during the whole quarter for which the rent was

distrained for. While the enjoyment continued it may
be conceded that the plaintiffs were bound to pay rent; but

that obligation, I think, ceased with the cessation of the

enjoyment, which could not make the lease valid, though

it rendered the plaintiffs liable to pay rent while they

had uninterrupted enjoyment. In this view of the case,

Neale v. McKenzie is in all respects applicable in principle;

and Mrs. Bostwick was not consequently entitled to distrain,

because in fact the plaintiffs were not her tenants modo et

forma set forth in the avowry. If the evidence establish here

a new taking of the remaining portion of the premises,

though at the original rent for the whole, it would sustain

an avowry founded on such new taking, but would not sus-

tain the present avowry.

I think therefore the defendants were entitled to a verdict

.on the issue of non-tenuerunt.

(a) Vide Morrison v. Chadwick, 7 C. B. 266.

10 U. C, Q. B.12
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The case of Hodgskins v. Thornborough seems to me
clearly distinguishable

;
the demise there was for, and the

tenant took an interest in, the whole premises, and dis-

posed of a part of it to a third party. The fact that the

original lessor acquired the interest of the third party was
held neither to extinguish or apportion the original rent.

The first tenant had obtained all the premises out of which

the rent issued, and there had been no act of the landlord

amounting to eviction, or anything amounting to surrender ,*

the lease operated fully as to the whole premises
;

here it

was void in its inception as to part.

I am of opinion, therefore, there should be a new trial

without costs.

Burns, J.—The difficulty in the defendant’s way, it

appears to me, in this case,turns upon the construction to be

put upon, and the effect to be given to, the issue raised by
the pleadings. The avowry of the defendant, as I read the

pleadings and the issues raised, must be construed as in-

tended to be for the rent of the premises as originally let

by Mrs. Bostwick to the plaintiffs, and not for the x>remises

as restricted under the subsequent and new arrangement.

The issue tendered by the pleas and taken thereon is,

whether there was an expulsion of the plaintiffs from a

part of the premises during the tenancy. Both replications

set up by a recital that there was an agreement on the part

of the plaintiffs to give up the portion of the premises from

which they were ejected
;
but then the issue tendered is,

whether there was an expulsion or not. There is no doubt

that the plaintiffs in this case agreed to pay the same rent

for the residue of the premises for the quarter of the year

for which the distress was made; and so there certainly is

no merit whatever in the action,and the question is a purely

legal one on these pleadings and the facts. If there had

been no demise of the small part which Parker got from the

ifiaintiffs prior to the demise to the plaintiffs, but the plain-

tiffs had agreed to give up a partion for his convenience,

or that of Mrs. Bostwick, and to pay the same rent for the

residue, then I should say there was no expulsion. The
difference between the present case and that of Neale
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V. McKenzie is, that in Keale v. McKenzie there never h’s&i

been any enjoyment by the tenant of the small part, for

had always been in the possession of the person

claimed under the paramount title; and here there was

enjoyment under Mrs. Bostwick until Parker desired!: tie

exercise his right for the purpose of building on the lA.

As I before remarked, if there was a voluntary surreirrlsiX'

by the tenant of part of the premises, be agreeing to

the residue at the same rent, there Vv^ould be no legal

expulsion
;
and the only question for the jury would

whether the tenant did voluntarily give up or surrender

])ortion; but is that the question in a case where there is Sia

paramount title proceeding from the landlord, and the

sent of the tenant is given, as we see it is, because^ to
cannot help himself? I do not mean to say that the pIsMj-

tiffs here did not freely consent to give up the small piecerf

ground—no doubt they did so
;
but then are they precluAi^^

by that from saying they were expelled by paramoBEA,

title ? I do not think they are. The legal meaning of mi-

expulsion is not that it requires an ouster or act of force ti>

be done, but it is enough that the quiet enjoyment is inva#-

ed or prevented, contrary to the will of the tenant.

tenant gives up that which he is in no way bound to d
but it proceeds from liimself to do it or not, then conssMi
must bind him

;
but I do not see that such is the fact in kw,

where the consent is given, no matter how willing^jj.

in a case where the tenant cannot prevent the consequeoczsi

if he should withhold his consent. In the Mayor of Pocalrh?

V. Whitt, Chief Baron Pollock says—

“

If a party having
good right to eject the occupier of demised premises,

there and demands to exercise that right, and the tensTy^-,

says, ‘ I will change the title under which I now hold,

will consent to hold under you,’ that, according to goebi

sense, is capable of being well pleaded as an expulsion.”

The plaintiffs claim amounts to a case strictissimi jum,
without merits, upon those pleadings

;
for the sole issue, ir-

respective of that o^non tenuif, is, whether there was a legist

expulsion of the plaintiffs from part of the demised preiscs_

ises. My opinion is, that, on the facts proved,
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tosame a question of law whether there was an expulsion
;

tmd the fact of the tenants having taken possession, and

Eiis.mng paid rent, did not prevent them shewing paramount

tifie, whenever that paramount title came to be exercised

sa as to deprive them of their enjoyment
;
and I do not

seas dhat their consent to be deprived of that poi-tion from

wM-eh they might have been ejected estops them, or places

tkase 'Uase in a different position from the case where the

to/sant has not entered, and could not by reason of the

|jj£.vamount title.— Vide Morrison v. Chadwick, 7 C. B. 266.

'The defendants might have prevented the consequences

by avowing in the first instance as upon agreement to pay

tfe same rent for the lesser premises, which would have

b^r^en a new letting
;

or if, as no abuttals or boundaries

set forth in the avowiy, the replication had admitted

expulsion of the plaintitfs from the portions set forth in

pleas, but denied that such portion formed any part of

tl^s premises avowed for, under which issue it would have

fjs.'ii'en a question whether there was a new letting of the resi-

due at the same rent, and in either of these cases I ap-

ps.^hend the defendants must have succeeded upon the evi-

f£ence.

think the plaintiffs have upon this record, and upon the

fkscts, a strict legal right; and therefore the verdict is con-

to^try to law. The defendants should be allowed to shape

tBi-eir pleadings to meet the case, and I am willing they

&l?iOuld have leave to amend.

Buie absolute.

Blake v. Siiaw.

Yearly hiring—servant leaving without consent,

ViTien a person hired by the year departs without consent before the

year is up, he forfeits his wages
;
and it is important that this law

.should be enforced. Where the plaintiff had taken such a course, and
^afterwards sued for his wages, and a verdict was given in his favor

for 25£ ,
the court granted a new trial without costs, though it appear-

that the defendant had offered him tha* sum to settle the suit.

Assumpsit on the common counts. Pleat.—Mon-assump-

payment, and set-efif.
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At the trial, before Sullivan, X, at Niagara, it was prOTBcl

on behalf of the plaintiff that the defendant was a mer
chant in St. Catharines, in large business

;
that the plaintiff

was in his service as a clerk, from the 13th of Novemlvin*

1848, till the 30th of September, 1850, and that hfs seroc-e

was vvortli from 75Z. to lOOL a year, besides his boarfl

that in Septembei-, 1850, the plaintiff went to CaliforisSja

and that by his instructions a relative of his afterwards

went to the defendant to demand payment of his waggs;

that the defendant said he would not pay until he saw tlie

plaintiff himself, who would be more in want of his wages
when he returned than at that time. This witness swore flmt

she had herself lent the plaintiff 35?. when he went away.

On the defence it was sworn by Shaw, the defendast,

that he had agreed with the plaintiff about the 15th c?>f

vem her, 1848, to pa}" him 601. a year; that in Septembia*^

1850, he left the defendants service without notice or pcoL

mission,and sent his sister-in-law to the defendant witlr

order. The defendant swore that he had paid the plaintiff

more than his wages for the first year, and that he told Ms
sister-in-law if he wished to settle he must come hims^Hij

for that he did not believe he owed him anything. Mb-

swore that the plaintiff agreed with him to serve by tM)

3"ear. The defendant admitted that he offered to give 25^..

and costs to settle this suit, but not because it was a bala®£X:v

due.

A fellow clerk of the plaintiff swore that he knew nothlisg;

of the plaintiff’s intention to leave
;
he went with the per-

mission of the defendant to a fair in the neighborhood, affi;

never returned
;
the witness recommended him to corae-

back, but the plaintiff said he had got tired of working at

60?. a year. This clerk swore that if ho were to leave ijn

the same manner, he should expect to lose his wages.

The learned judge ruled that, although it appeared

the evidence that there might bo a balance of 45?. due to

plaintiffon account of his current j^ear’s wages, yet that

was not entitled to sue for it, being hired for a year, and
having loft without permission before the year had endetX.

The jury gave a verdict to the plaintiff for 25?..



IS2 QUEEN'S BENCH, TRINITY TERM, IG VIC.

Eccles obtained a rule nisi for a new trial on the

Raw .-and evidence, and because the verdict was against the

charge. He cited Addison on Contracts, 739; Bsij-

M. & W., 506; Farrant v. 01 mi us, 3 B,

At 695; Lilley v. Elwin, 11 Q. B. 772.

. M^omer shewed cause, and cited McMillan v. Fairfield, 2

TX G. E. (O.S.) 493.

• SoBiNSON, C. J., delivered the judgment of the court.

We have no doubt that upon the evidence the verdict

igjEven in this case was against the law, which is clear

Cikat where a clerk or other person hired for a year, departs

T-vitkout consent before the year is up, he forfeits his wages,

cannot recover for the part of the year that he has

®2rved. And in this case the footing on which the parties

is plain. It was not merely a constructive hiring for

ifcycar, but an actual contract of that kind; and courts of

piatice have expressed themselves strongly on the impor-

to society of enforcing such engagements, by making

imrtics bear the legal consequences of breaking them. The
'^imly room for a doubt whether we may not properly decline

^ranta new trial is, that there was certainly no misdirec-

The jury were not misled
;
and it may be said, and

,,
pcrkaps thought, that the verdict is consistent with justice,

ought not therefore to be disturbed. But, as was re-

j iscs.rked by the court in the case of Farrant v. Olmius, cited

fsy Mr. Eccles, “If that argument were to prevail, it would

ei®?oarage juries to commit a breach of duty, by finding

'iferdicts contrary to law, and would enable them to set aside

contracts of mankind.”

The jury, we think it probable, awarded the plaintiff 25?*

AFflE this case, because ic was sworn that the defendant, while

thii® action was pending, offered that sum, if the action were

<c^pped, at the same time contending that he was under no

^shjEgation to pay anything. The very object of such offer

m stop a law suit, and when the party to whom it is made

E^joets it, and will persevere in his action, he should derive

advantage from having refused it; but he has thought

proper to insist on his supposed legal right, in the hope of
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compelling the defendant to pay more, he should be left to

abide by the proper legal result of that action.

We are of opinion that there ought to be a new trial

without costs.

Eule absolute.

Brown v. Taggart.

Set-off-Sum in ivhich parties to an agreement ivere mutually hound, held a
penalty, not Liquidated damages—Pleading.

The plaintiff and defendant entered into an agreement by which the de-

fendant was to build for the plaintiff a grist-mill, according to certain

specifications, for the sum of 1150Z. ;
“and for the true and faithful

performance of all and every of the covenants and agreements above
mentioned, the parties to these presents bind themselves, each unto the
other, in the penal sum of two hundred and fifty pounds, currency^

as fixed and settled damages to he paid hy the failing party.”

Held, that the sum of 250^. was a penalty, and not liquidated damages,
and that it could nob, therefore, be made the subject of set-off.

The defendants after setting out the agreement, averred that he had
built and furnished the mill as he had contracted to do, and that the

plaintiff was indebted to him in the price agreed upon to be paid. In
reply, the plaintiff merely traversed that the defendant had so built

and finished the mill, and on demurrer, the replication was held bad.

Assumpsit on the common counts.

Plea—As to 250Z,, parcel, &c. : that before the com-

mencement of this suit an agreement under seal was made
between the plaintiff and defendant, to the following effect :

that the defendant should build a grist-mill for the plaintiff,

according to certain plans and conditions set out, to be in

working order by a certain day named : that the plaintiff

should pay for the same 1150Z. as follows, the said money
to bo paid as the work progresses, the said party of the first

part” (the plaintiff) “retaining the sum of 501. cy. out of the

value of the work done, as a security of the due perform-

ance of this contract; the draining and bailing connected

wiih the foundation to bo done at the expense of the

party of the first part, and the same to be done by the

fifteenth day of April next, if practicable; and for tlio true

and faithful performance of all and every of the covenants

and agreements above mentioned, the 2^arties to these pre.

se?its bind themselves each wito the other in the 2^enal sum of

tivo hundred and fifty pounds currency, as fixed and settled

damages io Me paid hy the failing party f' and the defendant
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averred that the said grist-mill could not be erected and

finished until after the said draining and bailing con-

nected with the foundation was done : that it was prac-

ticable to have done the same by the said fifteenth day
of April: that the plaintiff would not do the same, or cause

it to be done at his expense by that day, but neglected and

refused to do, or cause the same to be done, at any time

before the day when the defendant by the said agreement

was to have finished the said mill
;

“ ivherehy and hy force of

the said indenture the 'plaintiff became and was, and is.

liable to pay to the defendant the said sum of 2b0l. as such

fixed and settled damages to be paid by the failing party as afore^-

said,” concluding with an offer in the usual form to set offr

this sum of 250?. against the 2501,, parcel, &c.

In another plea as to 500/., parcel, &c., the defendant set

out the same agreement, and averred that he had erected

and finished the mill in accordance therewith, but that the'

plaintiff had not paid to him the sum of 1150/. agreed to be

paid, or any part thereof, but that the same was still due;

and that he, the defendant,was ready and willing out of that

sum to allow to the plaintiff the full amount of the 500/., par-

cel, &c.

The plaintiff demurred to the first plea, on the ground

that the 250/. in the indenture mentioned is not liquidated

damages, or a demand that can be made the subject of set-

off
;
and to the second plea he replied that the defendant did

not make, erect, and finish the said grist mill, as in the said

plea alleged.

The defendant joined in the plaintiff’s demurrer to the

first plea, and demurred to the replication, as being uncer-

tain, and involving a negative pregnant.

Freeman for the plaintiff.

Martin, for the defendant, cited Jones v, Jones^' 16 M. &
W. 699, in support of the demurrer to the replication. In

addition to the authorities referred to in the judgment as to

the suflSciency of the plea—Ainslie v. Chapman, 5 U. 0. E-
313 ;

Fletcher v. Dyche, 2 T. E. 33 ;
Legge v. Harlock, 13^

Jur. 130
;
Price v. Green, 16 M. &.W. 346^. were referred to^*
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Robinson, C. J., delivered the judgment of the court.

I think that the case of Gal worthy v. Strutt, 1 Ex. 659,

shews plainly the distinction between cases which may
treated as cases of liquidated damages, and those in which

the sum named in the agreement as payable in cases of

default must he treated as a penalty. On the authority of

Astle}^ V. Weldon, 2 B. & P. 346
;
Kemble v. Farren, 6

Bing. I4l
;
Horner v. Flintoff, 9 M. & W. 678

;
and Davies

V. Penton, 6 B. & 0. 219, we are of opinion we must look

upon the 250Z. mentioned in the agreement set out in^ tho

plea as being a penalty, and not liquidated damages, for it

is given to secure the performance of several things on each

side. If it were regarded as liquidated damages incase of

any failure on the defendant’s part, it would lead to most

unreasonable consequences
;
for the 250^. would have been

payable if the defendant had deviated in the most trifling

degree from the plan or specifications
;
and so also on the

plaintiff’s part, similar injustice would follow. He was to

pay for the work as it progressed, and therefore when 20?/

worth of work was performed, or any smaller sum even, he

might be required to pay for it, and in case of failure would

bo obliged to pay 250?. This is, in that respect, a case of

securing the payment of a smaller sum of money by naming
a greater sum as penalty. Being a penal sum then it can-

not bo set-off, and our judgment must bo for the plaintiff on

the demurrer to the plea of set-off
;
and it is unnecessary to

consider whether the meaning of.the agreement is, that the

plaintiff was to do “the draining and bailing connected'

with the foundation,” or only that it was to be done at his

expense—in other words, that he was to pay for it in addi-

tion to the 1150?,

As to the replication—The parties are in the same
position as regards the necessity of shewing, specially in

what respect the condition precedent has not. been per-

formed as if the defendant were suing on this agr.eoment

for the 1150?., and the plaintiff were objecting that ho had
not done what was necessary to entitle him to demand
that sum. In that case I conceive that, as in Glazcbrook v.

Woodrow, 8 T. R. 366, the party sued upon the agreement
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must point out in what particular the condition precedent

had not been performed. Here the defendant claims, in

his plea of set-off, the 1150^. as due to him under the agree-

ment
;
and the plaintiff objects that he has not done what

was necessary for entitling him to that sum, which is what

he specifically claims; and, in order to raise a convenient

issue, the plaintiff should shew what failure it is that he

complains of, otherwise the parties would go to trial upon

all the particulars of the contract, without the -defendant

knowing in what respect he was charged with having

failed.

Judgment for the plaintiff on demurrer to the

plea, and for the defendant on demurrer to

the replication.

Howard v. Wilson.

Dower of wife in lands of her first husband, how released.

A woman under a second coverture cannot, without her husbands’s con-

currence, release her right to dower in lands of her first husband.
And quaere, whether she could release this right by a conveyance in

accordance with the statutes for enabling married woman to alienate

their real estate.

An action was brought in the names of the husband and wife, for dower
claimed by the wife in lands of her first husband. After action brought,
the wife executed a release to the defendant of her right, and went be-

fore a judge of a County Court, and obtained a certificate of her exam-
ination and consent according to the provisions of 50 Geo. III. ch. 10.

Held, that such release was no bar to the action, being without the con-

sent or concurrence of the husband, and not being a conveyance for

any purpose contemplated by the different statutes for barring dower.

Action for dower by Thomas Howard and Susan Howard,

his wife, formerly the wife of Eobert Wilson, deceased, in

land of the said Eobert Wilson (a).

The defendant pleaded a release by the said Susan How-
ard, after action brought, and an examination and certificate

by the judge of the County Court of the United Counties of

Northumberland and Durham.

fDemurrer .—Because such release being without the con-

sent or concurrence of the husband of the said Susan How-
ard, is no bar to this action.

Weller, for the demurrer, cited Eoper on Husband and

Wife, vol. i. 224.

(a) See a former demurrer in this case, vol. ix. 450.
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Bead, contrn, cited Cmbbo, E. P., § 1155
;
Brown v.

Meredith, 2 Keen, 527
;
Phillips v. Surridge, 1 L. M. & P.,

467.

Eobinson, C. J., delivered the judgment of the court.

Wo see by this plea that the release on which the defen-

dant relies was executed by the widow of Eobert Wilson

after her marriage with Howard, and during her coverture,

and that the certificate of her being examined as to her

voluntary consent was given by a judge of a county court.

A deed thus executed can only have effect under the provi-

sions of the statute 50 Geo. III., ch. 10, and the question

therefore is, whether this is the kind ofconveyance to which

that statute extends. This is rather a nice question, be-

cause, if we should be satisfied that it is not, it may be

equally clear to us on examination that this deed does not

come within the class of conveyances contemplated by those

.statutes which enable married women, by going through

-certain formalities, to convey away real estates of which

they are seized
;
and in that case, this would appear to

be an intermediate kind of interest, to which neither class

of statutes applied, and which, consequently, a married

woman, who by the common law can bind herself by no

description of deed, would be incapable of transferring. But

the legislature probably did not intend that there should be

any description of interest or estate left on that footing.

Wo need not, however, consider the latter question in order

to dispose of this case; because it is evident that unless

this deed can be upheld as one executed in pursuance of our

statute 60 Geo. III. ch. 10, and as properly coming within

that statute, the plea must fail. That act was passed for

the single purpose of enabling parties to go before a judge

of the District Court, or chairman of the Quarter Sessions,

for the certificate of examination, which the statute 37 Geo.

III. ch. 7 required, and which the last mentioned statute

only enabled parties to obtain from a judge of the Queen’s

Bench, or from the Court of Quarter Sessions. The act is

merely auxiliary to the other, and both must bo taken to

apply to the same description of conveyance. The statute

37 Geo. III. ch. 10, was passed for the more easy barring
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of dower; and it enables any person entitled to dower b\’

deed executed alone, or jointly with other persons, to release

all her right and title to dower in the lands mentioned in

the deed
;
and such release, it is provided, shall be as

effectual to bar the person executing the same of dower in

such lands, and every part thereof, as if a fine had been

levied by her
;
and then it requires a certificate of exami-

nation of the wife as to her consent, and whether she gave

such consent voluntarily, without any coercion on the part

of her husband or any other person.

Now, can this statue be properly applied to the case of a

woman not at the time married to the husband through

whom she claims dower, but whose right to dower has

become perfect and absolute by the death of that husband,

and whose want of capacity to make a deed arises from

her coverture with a second husband? We think not
;
for

the intention of these acts for facilitating the barring of

dower was to enable husbands more conveniently to

alienate their estates by giving ready means of barring their

wife’s claim to dower, when she was willing to relinquish

it. The object of the certificate was to protect the wife

against coercion on the part of her husband, who had an

interest in being able to release the estate from the incum-

brance, in order to obtain a bettor price, and a more ready

sale for it
;
and who, therefore, it might be apprehended,

might be tempted to use undue means to compel his wife

to forgo his claims. But in a case like this, where a wife

is entitled to claim an immediate estate in dower out of an

estate in which her second husband has otherwise no in-

terest, it is not the wife that wants protection so much as

the husband, who is concerned to see that his wife shall

not without his concurrence, deprive him of the interest

which he would have during coverture in the estate of the

wife. It is true that before her dower is measured out to

her, the wife has no estate— that is, no legal estate in any
particular land

;
but she has an interest, and so has her

husband with her, which can, by a proper remedy in their

joint names, be made to acquire the force of an actual legal

estate
;
and there is no reason why the wife, by her sole.
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act, without his concurrence or consent, should deprive him

of such interest, any more than she should be allowed to

execute a deed releasing the obligee in a bond which had

been given to her before her second marriage.

All these acts being passed for the one object are to be

considered in connection as one law
;
and the statute 3 Wm.

lY. ch. 9, which extends still further the facilities of obtain-

ing certificates of examination in such cases, by allowing the

wife to go before two justices of the peace, shews clearly

what the Legislature had in view in all of them, where it

recites, “That it is expedient to afford greater facilities to

married women to bar their claims to dower of and in any

lands which their husbands may be about to depart with.’^

The conveyance before us was made with no such view,

and therefore, in truth, it comes under none of these acts

for barring dower. It was not indeed given for barring any

uncertain or contingent claim, but for releasing a vested

right in which her husbancT had an interest through her,

which was his sole interest in the lands, thoggh there was
not then properly an estate either in her husband or in her.

ft is of no consequence for determining this demurrer to

consider whether the wife of Howard could release her

dower in her late husband’s lands by a deed executed in

accordance with the statutes passed for enabling married

women to alienate their real estate, or whether a case like

the present is one out of these statutes, in which the wife is

left subject to the disability which exists at common law.

We think the plaintiffs are entitled to judgment on the

demurrei’, the release pleaded not being effectual to bar the

action.

Judgment for plaintiffs on demurrer.

Denaut v. The Principal Officers of Her Majesty’s
Ordnance.

Officers of Ordnance, limUation of action against.

Action against the officers of Her Majesty’s Ordnance, as incorporated
under 7 Vic. cli. 11, arc subject to the limitation provided for in 8
Geo. IV. ch. 1.

This was an action brought against the defendants, as

incorporated under ^ Vic. ch. 11, for an injury caused by
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penniog back the water of a stream in the township of Bas-

tard, by means of which the plaintiff was prevented from

working his mill, situated on the said stream.

The injury was admitted, and that it was caused by the

making of certain repairs and improvements in the works

on the Rideau Canal, which were thought necessary to bo

made by the officer in charge.

The action was brought more than six months after the

fact committed, and after the damage alleged had ceased
;

and it was objected that this was a bar.

At the trial at Brockville, before Burns, J., a verdict was

found for the plaintiff for 25?., subject to the oj^inion of the

court: a nonsuit to be entered if they should consider the

action not maintainable.

In Easter term last, R?c/iar6?s obtained a rule nisi for a non-

suit on the leave reserved
;
to which Hagarty, Q. 0., shewed

cause during this term.

The statutes referred to are noticed in the judgment.

Burns, J., delivered the judgment of the court.

There can be no doubt whatever that the plaintiff’s action

must fail, and that the rule to enter a nonsuit must be made
absolute. The defendants were incorporated by virtue of

the statute Y Yic. ch. 11, and by virtue of that act the Eideau

Canal and all the works belonging to it were vested in the

defendants. Authority was given by the Eideau Canal

Act, 8 Geo. lY. chapter 1, section 1, to the officer employed

by his then Majesty to superintend the work to construct,

make and do all matters and things which he should think

necessary and convenient for the making, preserving, im-

proving, completing, and using the said canal, in pursuance

and within the true meaning of the act, doing as little

damage as raa}^ be in the execution of the several powers

to him thereby granted. The 23rd section extended all

the powers and authorities given thereby to the officers to

be employed by his Majesty in the construction of the

canal, or to the officer who might at any time thereafter be

in charge, so far as might be required for the purposes of

the act, to all and every person employed or to be employed

in the execution of any matter authorized to be done by the



DENAUT V. THE OFFICERS OF ORDNANCE. 191

act. The 26th section limits any suit that may be brought

or commenced for anything done or to be done in pursu-

ance of the act, or in the execution of the powers and autho-

rities given or granted thereby, to be brought or commenced

within six calendar months next after the act committed

;

or in case there shall be a continuation of damages, then

within six months next after the doing or committing of

such damages shall cease.

It has been urged on behalf of the plaintiff in this case,

that the incorporating of the defendants, and, by virtue of

thefSlst section of I Victoria, chapter 11, giving a remedy

to individuals to bring suits against the principal officers

without distinction, is in effect to do away with the pro-

visions as to limitation of action under 8 Geo, lY. chapter

1 ;
that, in effect, as a right of action was given against the

defendants as a corporation, the provisions of the act, which

was intended to be a protection to individuals, did not

extend to the corporation. This argument is based upon a

fallacy in order to make it effective. It would be neces-

sary to prove that the plaintiff, after the passing of the

statute 7 Victoria, chapter 11, no longer retained a right to

sue the individuals who may have caused him the injury,

and that he could only sue the defendants in their corporate

capacit3^ We do not say that the argument would be sound

even in such case, but still less is there any force in it, if the

plaintiff might in this case have sued the individuals who
caused the injury. The effect of the 31st section of 7 Vic-

toria, chapter 11, is not to compel individuals to sue the

principal officers as a corporation, but is an enabling clause,

directing how and in what manner all suits to be brought

against the principal officers may be brought. No doubt such

a suit as the present may be brought against them
;
and the

only question when it is brought is, whether the same con-

sequences do not attach as if it were brought against the

individuals who caused the injury. Wo take it to be quite

clear that the plaintiff in this case might liavc brought his

action against the individual officer who set the men at

work, as well as ihe men who actually did the work of

sending down so much water as caused the plaintiff' tlic
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injury. If he might have done this, there can be no room

to question that he would have been compelled to have

brought his action within six months after the injury; and

if the present action can be sustained, it must follow that,

Rs against individuals, there is a limitation to six months

;

but for the same injury as against the corporation, there is

no limitation beyond that in ordinary cases. The object of

the 31st section of ^ Victoria, chapter 11, was not to confer

a new right, but to give another remedy; and the right to

the action was by virtue of the 26th section of 8 George IV.

chapter 1, extinguished after the expiration of the period

of limitation.

The statute 8 George IV. chapter 1, gave certain powers

and authorities to the officer to be employed by his Majesty

to construct the canal, and to the officer at an}’ time there-

after in charge thereof. The statute 7 Victoria, chaper 11,

transferred the charges thereof to a board of officers, who
were thereby incorporated, and against whom it was pro-

vided that suits might be instituted. The first section

enacts that ^ all the powers and authorities given and

granted by 8 George IV. chapter 1, for all and any the pur-

poses- therein mentioned, shall be. vested in the principal

officers. There was no necessity for repeating in this last \
act the disability created by the former against suits being

brought after six months; for the object of the last act

was to transfer the powers and authorities from one officer

and those employed under him, to a board of officers, and

the disability follows the transfer without any new enact-

ment
;
so in truth it makes no difference against whom the

- action may be brought the limitation of time equally at-

taches to it.

For these reasons the plaintiff cannot sustain his action,

and a nonsuit must be entered.

Eule absolute.
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James McQueen v. Daniel McQueen.

JSjectment—Statute of limitations—Evidence.

In an action of ejectment by a son against his father the plaintiff claimed
under a deed from the defendant. There was evidence to shew that
since this deed the defendant had been more than twenty years in

possession, without any recognition of the plaintiff’s right. The plain-

tiff to repel this evidence attempted to shew that during a part of that

period the defendant was in possession as agent of his (the plaintiff’s)

brother, to whom he had given a lease ; and among other evidence he
offered a paper in the defendant’s handwriting,purportingtobea lease

from the plaintiff to D. M., his brother, of certain lands,including the
premises in question, for a part of the time during which the defend-
ant claimed to have held adversely. At the foot,but not in the defend-
ant’s writing, was written the plaintiffs name and the word “ copy.”
No proof was offered respecting this paper except that it was in the
defendant’s handwriting.

Held, on motion for a new trial, that such paper should have been re-

ceived.

Draper, J., dissenting.

Ejectment for the north-east part of Lot 10, 2nd con. of

Woodhouse.

At the trial before Draper, J., at Simcoe, the plaintiff

proved a deed, dated 9th September, 1816, from the

defendant to him for the premises claimed. He also put

in an exemplification of the judgment—Doe on the demise

of the now plaintiff, against the now defendant—in which
the plaintiff recovered against the defendant a term of

seven years, commencing on the 1st of July, 1849, in the

premises now claimed
;
he also put in an indenture dated

27th May, 1800, and made between William Francis, of

Woodhouse, gentleman, and Alexander McQueen, of Bertie,

yeoman, whereby Francis conveyed to Alexander McQueen
(among other lands) the premises in dispute, in fee, for the

consideration of £250, which deed was registered on the

13th of December, 1800. The defendant then called

numerous witnesses to establish that he had been in posses-

sion both before and since the deed of the 9th September,

1816, and for more than twenty years after the making
that deed,and since this action was brought, botli by himself
and by his tenants

;
and in reply the plaintiff called throe

of his brothers to prove that tho}" (and not the defendant,

their father) occupied the land as tenant to the plaintiff,

with the defendant’s knowledge, during a large portion of
the twenty years referred to by the defendant’s witnesses

;

13 10 U. C. Q. B.
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and he called a son of William Francis, the grantor in the

deed ofthe 27th of May, 1800, who swore that in September,

1836, he heard the defendant say to the plaintiff in relation

to the premises—‘‘ You have got all the title you can have

from me, the Government and Francis”—the witness swear-

ing that he had executed some deed at that time. The
plaintiff also tendered in evidence a paper proved to be in

the defendant’s writing, to the following effect:—“Know all

men by these presents, that I, James McQueen, of the

township of Southwold, in the county of Middlesex, &c.,

doth demise, lease, and to farm let, unto Daniel McQueen,

Junr.” (defendant’s son) “ all that certain premises belong-

ing to me in Dover, being composed of,” &c., (including the

premises now sued for) “from the 1st May, 1831, until Sep-

tember, 1834, paying the one-third of all the grain and

produce raised on the premises, and one-half of all the

hay, delivered to myself
j
and in so performing the delivery

and paying all assessments, the said Daniel, or any person

under him may peaceably enter and enjoy the premises

during the demise, without the denial, &c., of me the said

James, or my heirs, executors, or administrators, or as-

signs. In witness whereof, I have hereunto set my hand

and seal on the day and year first above written
;
signed

and sealed, in the presence of,” At the foot was written,but

notin the defendant’s writing, the name “James McQueen,”

and the word “ copy.”

No proof was offered when this paper was written, or for

what purpose, or that it was a copy of any original, nor in

fact any thing more than that it was in the defendant’s

writing. The judge refused to admit it, and the case

went to the jury to determine for the plaintiff or defendant,

according to the opinion they formed on the question

of possession; and they gave a verdict for the defendant.

In Easter Term Galt obtained a rule nisi for a new trial

on the law and evidence
;
for the rejection of evidence

;
and

on an affidavit of the plaintiff and two of his brothers, who
were witnesses at the trial. Two letters, sworn to be in the

defendant’s handwriting, were annexed to this affidavit,

dated 5th March, 1829, and May 20th, 1831, respectively,

addressed to the plaintiff, who swore that he had forgotten
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their existence, and only found them after the trial of this

cause, when searching among his old papers for other

matters connected with this cause. The plaintiff swore

that the lease mentioned in the first of these letters, as sent

by the defendant to the plaintiff to be executed, was a lease

for the premises in question from the plaintiff to one

Samuel Ryerse, from 1829 to 1831, who was sworn by
Alexander M’Queen to have worked the land under a lease

from the plaintiff. The second letter still more plainly

referred to the premises in question, both in its terms and

in the explanation given in the affidavit of Daniel M’Queen.

Freeman^ in this term shewed cause, and argued that the

registered paper was inadmissable, on the ground taken at

the trial
;
and as to the affidavit he urged, that if the plain-

tiff neglected to produce important evidence in his own
custody, in a matter which had been litigated, and tried so

. frequently, for years past, he ought to be left to advance it

in a new action.

Robinson, 0. J.,—The facts of this case have been before

us on several occasions, and the judgments of this court

given in Hilary Term, 1851,and Hilary Term, 1852 (a), will

show how impossible we found it to form any confident

opinion as to what may have been the true nature of the

transaction between Daniel McQueen, the defendant, and

his son James McQueen, in 181G, when the deed was
made by the former, under which James McQueen now
seeks in this action to dispossess him. There are so many
suspicious circumstances in the case, that we have been

disj:)Osed, after former trials of the same title between the

parties, to leave undisturbed the verdicts which the juries

gave, without attempting to estimate accurately the weight
of evidence on either side

;
for wo could feel no assurance

that in lending our aid to either party, b}^an exercise of dis.

crotion, in relieving against the verdict of the jury,might we
not be defeating rather than promoting the ends of justice.

But of course, whatever impressions wo may have upon
the merits, if that term can bo accurately used in this case,

it is our duty to take care that no illegal evidence is

(a) Vol. ix., 570.
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received, or legal evidence rejected; and in my opinion it

would have been proper to allow the draft of a lease sworn

to be in the hand writing of Daniel McQueen to go to the

jury, to be considered by them as a circumstance, while un-

explained, in favor of the conveyance of 1816 from the de-

fendant to James McQueen, under which the latter was en-

deavoring to make title.

There was evidence, certainly, to the effect that, in the

j)eriod that has elapsed, Daniel McQueen had been more

than twenty years in possession without that kind of recog-

nition of James’s title which the statute requires in order to

prevent the party dispossessed from being barred. But this

evidence was repelled by evidence on the other side, tending

to shew that during a great portion of that period the de.

fendant was in possession as agent of his son, and that

a brother of James McQueen was during a part of the

time occupying as tenant of James McQueen, under a lease

made to him by the latter. When the defendant, on his

part, wholly denied that such Was the nature of the posses,

sion which had been held of this property, and asserted

that during the whole time he had been occupying as

owner, without any recognition of his son (Jame’s) title,

or any knowledge of a lease being made by him to the de-

fendant’s other son, Daniel, it was surely a material cir-

cumstance, to be weighed with the other evidence, that

the plaintiff had it in his power to shew a paper in his

father’s own writing—though not signed by him,and though

apparently nothing but a draft of an intended instru-

ment, or a copy of a paper that had been executed—in

which paper James professes to lease to his brother Daniel

the very land now in dispute from May, 1831, to September,

1834, calling the property “all that certain premises belong-

ing to me (i. e. James McQueen) in Dover.” Of course it

would have been open to the defendant to say whatever he

pleased to the jury to lessen the force of this corroborating

evidence, by remarks on the want of proof as to when, and

on what occasion, or for what purpose any such paper was

drawn up, or that it ever was signed: but still the fact
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would remain,and would bo very proper to be considered

by the jury, that, so far from its being altogether an imagi-

nary thing, and unheard of by the defendant, that Daniel

was lessee of James of his land at any time after 1816
;
and

so far from the defendant occupying from 1816 downward
solely for his own benefit and as owner, he had himself

written down on paper a statement of this property as be-

longing to James in 1831,and had actually written the draft

of a lease from him to his brother Daniel of the property.

This might, very possibly, be so explained as to destroy

altogether its weight with the jury; but being something

done as well as said by the defendant himself, quite incon-

sistent with what he is now advancing, it is undoubtedly

legal evidence; and, if not explained away, it is such evi.

dence as might justly be considered both relevant and

material. A letter written by the defendant at the same

period, to any stranger, in which he had spoken of James’s

intention to lease this place to his brother, from 1831, to

1834, and without disapprobation, or any denial of his right

to lease, would undoubtedly, I think, have been admis.

sible and material evidence : and this paper, being in

the defendant’s own writing, might as properly have

gone to the jury, not as being necessarily conclusive, by
any means, but to be considered by them with the other evi-

dence.

I think there should be anew trial, and that the practice

in such cases makes it right that it should be without costs.

The old letters, now foi- the first time produced by the

plaintiff in moving for this rule, are certainl}’ very material

documents, but we could not, on their account, have granted

a new trial on any other terms than ])aying costs, if at all.

They have the effect, however, of leaving me less occasion

to regret that it seems necessary to set aside the verdict ren-

dered for the defendant, on a legal exception—because

taking those letters into consideration, the evidence docs

now seem almost irrcsistaldo in support of the deed of 1816.

DuArER, J.—I i-cgi'ct that I have as yet been unable to

satisfy myself that this paper should have bcoji received,

as I ought not to doubt but that the judgment of the court
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in so deciding is right. It has appeared to me rather to be

incumbent on the plaintiff, who advanced this paper as

evidence, to accompany it with such proof as would

connect it with the question the jury were trying, than for

the defendant,who could not certainly even know it would

be offered, to bo prepared to shew circumstances, or suggest

explanations which would make it unimportant. The
plaintiff could have proved how, and when, and from

whom he obtained it, and thereby have done much to

clear up the doubt of its admissibility
;

he, however, merely

proved that it was in the defendant’s handwriting, and left

everything else to inference. If it be evidence at all it

must be as an admission, in which case it should either in"

trinsically be a proof of some fact, or be connected with

other facts so as to form a link in a chain of evidence. It

does not seem to me to contain intrinsic proof of anything.

It may be evidence as a copy of an originator as an intend-

ed draft, or as an instrument prepared for execution—or it

may not be any of these
;

it does not speak for itself and

tell us which of them or what it is; no fact connected with

it is proved, and as its admissibility appears to be made to

depend, or perhaps its value as evidence (more strictly

speaking) on the surmise or hypothsis which is adopted

as to other unproved fact. What 1 cannot clearly see my
way in is, the propriety of assuming any state of facts

which is established, would make this paper evidence, and

then of deducing from the paper proof of the facts, or some

of them, already assumed, or at least proof of conclusions

which without the assumption of those facts could not be

drawn. It is, in fact, as appears to me, making the meaning

of the paper depend on the imagi nation or preconception of

the interpreter. I fear, though I speak with deference to

the other members of the court, that is a nearer approach

to the doctrine of Algernon Sidney’s case, than any lawyer

of the present day would willingly give countenance to.

On the affidavits, I entirely concur in granting a new

trial.

Burns, J.—The best opinion I can form upon the ques-

tion whether the paper purporting to be a copy of a lease
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between the parties should have been received in evidence,

is that it ought to have been receivefl quantum valeat. It is

a fact that the paper is in the hand-writing of the defend-

ant. What, then, does this fact establish ? It proves that

at some time, when does not appear, the defendant either

wrote the paper as copying it from another document, or

he framed this as an original document. Whether the one

or the other, or for what purpose, does not appear. If it

is the copy of some other document, or if it be an original

document, it being in the hand-writing of the defendant,

does it or not import, when read, any presumption of any

fact ? As between strangers it would import nothing
;
but

I cannot say that, as against the person who wrote it, it

may not be capable of importing that the person who pur-

ported to be the lessor was capable of sustaining that

position as against the defendant, and of so estopping the

defendant from disputing title. It seems to me it is capable

of being so argued; and if capable of being so put, then,

as it is a fact that the paper was in the defendant’s hand-

writing, the jury had a right to say what the import of it

was upon their minds. The fact of its being in the defend-

ant’s hand-writing rendered it primary evidence, and there

was no necessity, before receiving it, to lay the foundation

by a notice to produce the original, or by accounting for its

absence. It appears to me it was receivable on the ground

of an admission by the defendant either that the paper was

a copy of some other document, or that it was an original

one of itself—not for the purpose of proving the contents of

any other paper, but for the purpose of ascertaining

what it imported of itself as against the defendant, when
proved to be in his hand-writing. I think the jury was the

tribunal to pronounce upon the import, and to say whether

the defendant wrote it meaning thei*eby to admit that the

plaintiff had a right to lease the property, or whether he

wrote the paper without any such motive, and for some
purpose of his own.

There may, or there may not he any value in the fact of

the paper being in the defendant’s hand wi-iting, for the

pui-pose of deducing another fact, according as different
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minds view the question. The paper undoubtedly con-

cerned the matter in issue, and it was an act done by the

defendant. If any import can be drawn from it relating to

the matter in issue, then with what motive the act was done

must be upon the defendant to explain; and the plaintiff

is under no necessity to lay the foundation for the reception

of the paper. Whether the paper is capable of being treated

as susceptible of another fact being deduced, upon the paper

being read in connection with the other evidence in the case,

was for the jury to say, and for that reason I think they had

a right to have it submitted to them.— Vide Moseley v. Eede,

10 Jur. 18; Eeg v. The Inhabitants of Basingstoke, 14 Jur.

246; 19 L. J. (M. C.) 97.

Eule absolute.

Meyers v. Maybee.

Replevin bond, form of—Plea, ^^no rent in arrearP

A replevin bond entered into by the principal and three sureties is suffi-

ciently in accordance with the directions of 4 W illiam IV. ch. 7 ; and
the assignee of such bond may sue in his own name.

In debt on a replevin bond, the declaration set out that the plaintiff had
distrained goods of H. S. N. and J. V. N., which was claimed by the
now plaintiff, who replevied. The defendant pleaded “no rent in ar-

rear,” which was held clearly bad, as being a defence which-
should have been pleaded to the avowry in the original action, if

at all.

Debt on a replevin bond against A. M., the principal, and

three sureties, by the assignee of the sheriff, setting out that

the plaintiff had distrained goods of H. S. N. and J. Y.

N., which were claimed by A. M., who replevied. Breach,

shewing that judgment in the replevin suit was given for

BOW plaintiff.

Plea, “ no rent in arrear,” which was demurred to.

Joinder in demurrer, with notice of the following excep-

tion to the declaration: that the principal entered into the

bond with three sureties instead of two; and that the said

bond, therefore, not being in conformity with the statute

cannot be assigned so as to enable the assignee to sue there-

on in his own name.

Wallhridge, for the demurrer, cited Austen v. Howard, 7

Taunt. 28, 327 ;
Hucker v. Gordon, 1 Or. & M. 85.



MEYERS V. MEYERS. 201

. Bell, contra, cited Short v. Hubbard, 2 Bing. 349; Black-

ett V. Crissopp, 1 Ld. Eaym. 278.

Eobinson, C. J.—I think the defendant’s exception to the

declaration is not entitled to prevail. Our statute 4 W. lY.

chapter 7, section 2, enacts that the sheriff “shall take

pledges from the plaintiff according to the law of England

in that behalf,” and that “ the bond to be entered into for

that purpose may be according to the form given in the

schedule to this act annexed.”

Considering that this is a provision for the protection of

landlords, it would bo giving it too rigid a construction, I

think, to take the words “ according to the law of England

in that behalf,” in any stricter sense than that here, as in

England, the sheriff shall take pledges—not that he shall

take a bond in the very form and words of bonds prescribed

by 11 Geo. II. chap. 19
;
and it would be still more un-

reasonable to hold that a bond here shall be void or not

assignable, unless taken in those very words, when it has

been held in several cases in England that bonds taken not

in the exact terms of the statute 11 Geo. II. are not there-

fore void or incapable of being assigned. And it is mate-

rial that our statute does not refer us to the English law for

the form of the bond, but gives a form, and gives it only as

a form that may be followed. That form supposes the bond

to be given by the person replevying and two sureties.

The present is entered into by the claimant and three

sureties.

The statute 11 Geo. II. directs that the sheriff “may
and shall” take a bond with two sureties. So far as our

statute form is a direction, it accords with the English

statute
;
but neither statute provides that a bond taken in

any other form, or with more or fewer sureties, shall bo

void. And it is material to consider that the deviation

here is on the right side; the sheriff has done what the

statute requires, for he cannot be said not to have taken a

bond with two sureties. Looking at the cases that have

been decided on this point of replevin bonds varying from

the directions of the statute, particularl}^ at Short v. Hub-
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bard, 2 Bing. 349, and Dunbar v. Dunn, 10 Price, 54, 1 am of

opinion that the declaration may be supported.

Then, as to the plea
;

it is one which cannot be set up by
the obligors in the replevin bond in this action. The party

replevying here is not the landlord, but a third party, who
claims to be owner of the goods. When ho proceeded iu

bis action of replevin, if there was no rent in arrear to sup-

port the distress, and if that would have been an answer in

his mouth, to the avowry, he should have made that answer

then. The record seems imperfect in not shewing us what

issues were joined between the parties. It states the

avowry, and then proceeds at once to tell us that judgment

was given for the defendant de rotorno habendo ; and the de-

fendants (the obligors in the replevin bond), not denying

this, plead that there was no rent in arrear, thereby seeking

to try over again the merits of the distress, which we must

take to have been settled in the action of replevin.

Draper, J.—Unless we are to consider (which I do not)

the form given to the schedule of our statute 4 William lY.

chapter 7, as (taken in connection with the enacting clause

which refers to it) making it indispensable that the bond

shall be siven by three persons—z, e., the plaintiff in reple-

vin and two sureties—we may go on and inquire whether

the language of our statute—that the sheriff “ shall take

pledges from the plaintiff according to the law of England

in that behalf”—ties him down to the taking “a bond from

the plaintiff and two responsible sureties,” as required by

the 11th Geo. II. chapter 19, section 23; or whether he

may not take pledges generally, as authorized by the

statute of Westm. 2, 13 Edward I. ch. 2; and if the bond

be good under that statute, and consequently under ours,

which adopts the law of England generally as to taking

pledges, our act gives implied authority to the sheriff to

assign any such bond as he may lawfully take under the

act. The language of the statute Westm. 2—“ that sheriff

or bailiffs from henceforth shall not only receive of the

plaintiffs pledges for the pursuing of the suit, before they

make deliverance of the distress, but also for the return of

the beasts, if return be awarded”— is so far followed by our
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enactment that the sheriff shall “ take pledges,” as to leave

such a construction open to the court
;
and it appears to me

to be at the same time a sound and beneficial one.

The plea is clearly bad.

Burns, J., concurred.

Judgment for plaintiff on demurrer.

Sickles v. Asselstine et al.. Executors op John Snyder,
DECEASED.

5 Oeo, II., ch. 7—Lands assets for Unliquidated damages.

Under 5 Geo. II. ch, 7, lands are assets in the hands of executors for

the payment of unliquidated damages in an action of covenant, and
not merely for debts.

To an action on a covenant for title by the assignee of the bargainee
against the executors of the covenantor, the defendant pleaded that

they had fully administered all the testator’s goods. The plaintiff re-

plied, lands remaining as assets in the hands of the defendants, liable

to be seized and sold to satisfy the damages sustained by reason of

the breach of covenant declared upon. The defendants rejoined, that
they had fully administered all the lands of the testator which had
come to their hands, and that they had not at the commencement of

this suit or at any time since, any lands, &c., which were of the tes-

tator, at the time of his death, in the defendants’ hands, as executors,

to be administered. The plaintiffs demurred to the rejoinder, which
was held clearly bad.

The replication, being excepted to, was upheld on the authority of Gar-
diner V. Gardiner, 2 O. S. 520.

[Draper, J.
,
yielded to the authority of that and other cases decided in

this court, and therefore concurred in the judgment, though he con-

sidered the replication bad, for the reason given below.]

This was an action on a covenant for title contained in a

deed of bargain and sale, brought by the plaintiff, as assignee

of the bargainee, of part of the premises, against the execu-

tors of the covenantor.

The defendants pleaded in the common form, that they

bad fully administered all the goods of the testator.

The plaintiff replied, that he is a British subject, and that

the testator at the time of his death was seized of lands, &c.,

in Upper Canada, and that the said lands were at the time

of the testator’s death, and at the commencement of this

suit, and still are, assets in the hands of the defendants as

executors, and liable to be seized and sold to satisfy the damages

sustained by reason of the breach of covenant in the declaration

mentioned.

Tlie defendants rejoined, that they had fully administered
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all the lands, &c., of the testator, which had come to their

hands, and that they had not, at the commencement of this

suit, or at any time since, anj- lands, &c., which were of

the testator at the time of his death in the defendant’s hands,,

as executors, as assets: concluding with verification.

The plaintiff demurred to this i-ejoinder, and the defen-

dants admitted it to be bad, but they attempted to take

exceptions to the plaintiff’s replication. They contended

that the replication was bad, for that the plaintiff claims by

it a right to satisfaction out of the real estate of the testator,

not of a debt due to him, but of unliquidated damages for

breach of covenant
;
and secondly, that the replication does

not aver that the testator was seized in fee.

Eccles for the plaintiff.

Smith, Q. C., for the defendants.

The authorities cited are noticed in the judgment.

Eobinson, C. J.—In the latter objection there is clearly

nothing, for the replication does aver that the testator died

seized of real estate, and of lands, &c. The implication

from that statement is, that he was seized in fee, when
nothing to the contrary appears, and at any rate the use of

the words “real estate” leaves no doubt.

The only question is the first one—whether the l eplica-

tion shews a right to proceed, in order to obtain satisfaction

from the real estate, under the statute 5 Geo. II. ch. 7, and

the effect given to it in Upper Canada by the judges of this

court in Gardiner v. Gardiner (2 O. S. 520); and Buggies

V. Beikie (3 O. S. 347.) The objection taken is, that the

British statute only makes lands liable to the payment of

debts, not of unliquidated damages to be recovered upon a

covenant like that here sued upon. The defendants’ counsel

relies on the case of Vankoughnet v. Boss, in this ,'ourt (7 U.

C. B. 248) in which, following the authority of Wilson v.

Knubley (7 East 128,) we held that the heir could only be

charged by reason of his having assets by descent, in an action

of debt for the debt of his ancestor; notin an action of cov-

enant on a covenant for title. The reason of the decision is,

that the* statute in express terms gives actions of debt only

against the heir, and consequently is not applicable except
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where debt will lie. The 5 Geo. II, ch. 7, sec. 6, presents no

difficulty of that kind. It makes land liable to satisfy “all

just debts, dues, or demands^ of what nature or kind so-

•ver,” and gives remedy by the same proceedings and pro-

cess as for obtaining satisfaction from the goods. It cannot

bo denied that a claim under a covenant is a demand, and

though a cavil might be raised on the words “ owing by any

person,” &c., on the ground that owing" refers only to

debt, yet, after the effect which we know to have been given

by this court to this statute from the very first, we could

not now hold that lands are not assets to satisfy judgments

for damages recovered upon covenants. The question is

not confined to the case of a deceased debtor. The objec-

tion would apply in all cases, though in a different shape-

It has been always considered that where a plaintiff has

judgment in any action to recover damages, or a defendant

has judgment for his costs, if there are no goods he may take

bis execution against lands; for that the verdict and judg-

ment create a debt which the lands are liable to satisfy.

Then, if the plaintiff, when he obtains his judgment, will

be entitled to satisfaction from the real estate of his judg-

ment debtor, it would be inconsistent to hold that he can be

stopped in his proceeding by shewing that the executor

whom he is suing has no goods.

It was well observed by the plaintiff’s counsel, besides

that the defendants’ plea admits the plaintiff’s right to

judgment, and sets up only the defence that they have no

goods from which it could be paid. Indeed, in Eugeni v.

Campbell in this court (3 U. 0. E. 310,) this same point is

determined. So also in the case which immediately fol-

lows it of Seaton v. Taylor, executor of Taylor, (3 U. C.

E. 303).

In Gardiner v. Gardiner, (2 O. S. 520,) the judgment
necessarily involved a decision upon the sufficiency of

the replication now before us, which was in all respects

like the present; and I fell the more bound by the authority

of that case, which received the utmost attention from
the court, because the particular point of the sufficiency
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of the replication was more especially treated by the late

Mr. Justice Sherwood, shewing that he had not failed to

consider whatever had been suggested on that part of the

case.

I refer also to Euggles v. Beikie (3 O. S. 34^7,) and to

Bowes V. Johnson, and Ward v. McCormack, decided in this

court in Trinity term 4 & 5 Yic., and Easter term, 5 Yic.; and

there have been, besides these, other cases in which such a

replication as the present has been supported^ even when
demurred to specially, and I can therefore have no doubt that

we must hold it to be sufficient upon general demurrer.

There is no question presented by this replications which

has not been again and again determined by this court,

which has always maintained a replication in this form.

Draper, J.—The object of the plea of plene administravit

is to avoid an admission of assetstosatisfy the debt claimed*

It has no operation to defeat the plaintiffs right to judg-

ment for his demand against the estate of the testator. If

the plea be true, it also protects the executor from liability

to the plaintiff’s costs, de bonis propriis.

The replication in the present case is in form a replica-

tion in confession and avoidance, for it expressly admits the

truth of the matters alleged in the plea—namely, that defen-

dants have fully administered all and singular the goods

and chattels. In England the effect of such admission is

only to entitle the plaintiff to judge of assets quando, which

frees the executor from costs.

The plaintiff here, however, after admitting the truth of

the plea, affirms as new matter that the plaintiff is a British

subject
;
that the deceased at the time of his death was

seised of divers houses, lands, hereditaments, and real estate,

in Upper Canada
;

and that the said houses, &c,, at the

time of the said death, and at the commencement of this

suit, were and still are, in the hands of the defendantsas ex-

ecutors, and liable to be seised and sold to satisfy, &c.

In what situation does this replication, if it be good, place

the defendants as executors? According to the case of

Petrie v. Fitzroy (5 T. E. 153,) if they do not rejoin, they arc

deemed to have abandoned their plea, and the plaintiff may
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strike out all the previous pleadings, and sign judgment as

for want of a plea
;
and then, as the record will simply con-

tain a judgment by default, it will be conclusive on the

defendants that they have goods and chattels, though the

plaintiff has in fact admitted that they have none.

If they confess the replication, then they admit real assets

in their hands to be administered, sufficient to satisfy the

debt; and if there be any analogy between such an admis-

sion of personal assets, they are bound by it, and subject to

make good any deficiency de bonis propriis. *

If they traverse the replication in terms, then the plaintiflf

proves that the testator died seised of lands, &c. Does that

proof entitle him to a verdict against the executors? For

if it does, it makes them liable to costs de bonis propriis ;

and such proof must entitle the plaintiff to a verdict on the

issues, if it be true, as a proposition of law, that the lands

whereof the testator died seised were assets in the hands of his

executors; and, unless that legal proposition be true, then

the replication does not avoid the plea, which is pleaded

only to shelter the executors from personal liability. But
I do not think that proposition is true as a matter of law, in

the only sense in which it can make this new matter replied

an avoidance of the defendants’ plea.

I take it to be settled law in this province, at least until

a contrary determination of a court superior to this is pro-

nounced, that a judgment against an executor or adminis-

trator entitled the plaintiff to satisfaction by execution

against the lands and tenements of the deceased debtor.

But I take it to bo at least equally settled, that on the death

of a party seised of lands, those lands descend immediately

to his heir, or heirs under the recent act, certainly not to his

executor or administrator. No administration of the lands

is ever granted, nor can it be; nor have I ever heard it

pretended that the executor or administrator can sell the

lands to satisfy a debt, though they may charge them by suf-

fering judgment to be recovered against them in their repre-

sentative character.

This replication cannot be a good avoidance of the plea.
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unless it be true that the lands are in the hands of the de-

fendants as executors, so that they can satisfy the debt out

of them; for if not so, then—whether the defendants suffer

judgment by not rejoining, or confess the replication, or

traverse it—they will be liable de bonis propriiSy without

the means of resorting to the lands on account of which they

have become so liable, which is too unjust a consequence to

be possible.

But if the law of descent be as I have stated it, the execu-

tor cannot in any way dispose of the land, either to satisfy

the creditor or reimburse himself; and then this replication

is bad, for it confesses without avoiding the defendants’ plea;

and shewing only matter which entitles the plaintiff to execu

tion against the estate of the testator, it seeks virtually to

make the executor personally liable.

The rejoinder is clearly bad, both on general as well as on

special demurrer. The assertion that they have fully ad-

ministered all the lands, &c,, which have come to their

hands, is true, though they have administered none, for none

did or could come into their hands. But it is untrue that

they have administered any lands, for the very same reason;

and though the latter part of the rejoinder is true—viz.,

that at the commencement of this suit, or since, they had

no lands, &c., of the deceased in their hands to be adminis-

tered, yet it is no bar to the plaintiff’s having judgment for

his debt, and execution against the testator’s lands. This

latter allegation might possibly be a good answer if the

replication could be sustained
;
but the consequence which

seems to me might result from holding it good only the more

forcibly shews that the replication is not sustained.

I have stated these reasons why, were the case open, I

should hold the replication bad
;
but so many cases in this

court have determined the contrary, that I do not feel at

liberty to decide against them, any more than I should on

the broader question of the liability of lands of a deceased

debtor to execution on a judgment against his executor or

administrator, on which point I yield to the authority of

decided cases.

Per Cur .—Judgment for the plaintiff.
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Sickles v. Snyder et al.

An action will not lie on a covenant for title against the devisees of the

covenantor.

This was an action for breach of the same covenant de-

clared Upon in the case last reported, but brought against

the heir-at-law and the devisees of the covenantor.

The devisee demurred to the declaration on the ground

that the action will not lie against them.

Smithy Q. C., for the demurrer. EccleSy contra. Hunting

V. Sheldrake, 7 M. & W. 256
;
and Farley v. Briant, 5 M. &

W. 42, were cited.

Eobinson, C. J., delivered the judgment of the court.

Admitting that an assignee of part of the estate can sue

upon a covenant running with the land, at common law as

well as in cases to which the statute 32 H. YIII., ch, 34,

applies, which has not been made a question in this case,

or in that of Sickles v. Asselstine et al., argued in the same

term (a), the point to be considered is, whether an action of

covenant lies here against the devisees, or only an action

of debt in cases where there is a debt due. It is clear that

without the aid of the recent statute passed in England

—

11 Geo. lY., & 1 Wm. lY., chap. 47—there could have

been no action such as this against the devisees
;
and as

those statutes are not in force here, and we have no

similar enactments, devisees in this country are no more
liable to be sued in covenant than they were in England

under the statue 3 W. & M. ch. 14. We are therefore of

opinion that the devisees are entitled to judgment on this

demurrer, for the cases in England determined before the

passing of the statutes which I have referred to are still clear

authorities against the action here. I refer to Twynam v.

Pickard, 2 B. & Al. 105 ;
Wilson v. Knubley, 7 East. 128

;

Farley v. Briant, 5 N. & M. 42; Yankoughnet v. Eoss, 7 TJ.

0. E. 248.

(a) Ante page 203.

14 10 U. C. Q. B.
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Stinson v. Branigan.

Bond—Condition—Necessity of request—Prior action in county court—
Demurrer.

Debt on bond, conditioned that the defendant should “pay to the plain-

tiff 43Z. 15s. in building stone at 15s. per cord, to be delivered for that
sum in the town of Hamilton, at such times and in such places as
should be required by the plaintiff, twenty cords to be delivered by
the 20th of September then next, and the remainder in one year.

”

The defendant pleaded that from the making of the bond until the ex-
piration of one year, he had always been ready and willing to deliver
the said stone at such times and places as should be required by the
plaintiff, &c.

;
yet that the plaintiff did not, within one year from the

date of the bond, require him to deliver the said stone or any part
thereof.

Heldy on demurrer, that the plea offered a good defence.

In a second plea, the defendant averred that the plaintiff had sued him
in a county court for the same cause of action as in this suit ; and set
out the proceedings there, which shewed that a plea in substance the
same as that above mentioned was pleaded, and another precisely the
same ; that the plaintiff replied to the first of these pleas, and demur-
red to the second ; and that the defendant demurred to the plaintiff’s

replication, and had judgment on both demurrers.
To this plea the plaintiff replied, that the judgment recovered in the
county court was upon points of form, and not on the merits, and
offered to verify this by the record. The defendant demurred to this

replication, and it was held bad ; the effect of the judgment against
the plaintiff’s demurrer being to shew that the plea was a good de-

fence.

The plaintiff sued in debt on bond.

The defendant craved oyer, and set out the condition,

which after reciting that the plaintiff had bound himself to

convey to the defendant a certain half lot of land in the

township of Garafraxa, was as follows :
“ Now, in con-

sideration of the said tract of land, I the above bounden

Terence Branigan, bind myself and my heirs, &c., to pay to

T. S. (the now plaintiff) or his certain attorney, &c., the

sum of 43/. 15s. in building stone, at 15s. currency per

cord, to be delivered for that sum in the said town of

Hamilton, at such times and in such places as shall be

required by the said T, S.
;

it being further understood that

not more than one-half of the above stone is to be delivered

below the English church
;
and likewise that twenty cords,,

part thereof, shall be delivered on or before the 20th day of

September, next ensuing, and the remainder with interest

thereon, on or before one year from the date of these pre-

sents. Now know ye, that if the said T. B., his executors,

&c., shall well and truly fulfil all the conditions and cove-

nants hereinbefore mentioned, then this obligation shall be

void
;
otherwise to remain in full force,” &c.
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The defendant [pleaded, as a second plea, that he was

always, since the making of the bond until the expiration

of one year from the date thereof—viz., until the 8th of

August, 1844—ready and willing to pay the said 43/. 15s. in

building stone, at 15s, a cord, and
,

to deliver the same in

Hamilton aforesaid, at such times and in such places as

should be required by the said plaintiff, and hath always,

since the making of the said writing obligatory, well and

truly observed, performed, and fulfilled all the conditions

and covenants in the said condition mentioned, which on

the part of the defendant were to be observed, according to

the true intent and meaning thereof
;
yet that the defendant

did not,at the time of making of the said writing obligatory,

or at any time within the period of one year thereafter, so

appointed for the delivery thereof as aforesaid, require the

defendant to deliver the said stone or any part thereof, and

this the defendant is ready to verify.

The plaintiff demurred to this plea, on the ground that it

erroneously assumes that the defendant is wholly discharg-

ed from his engagement to deliver the stone, by the circum,

stance of the plaintiff not having required its delivery at any
particular place within the year.

The defendant also pleaded as a third plea, that the

plaintiff, before the bringing of this action, sued him in the

County Court of Wentworth, &c., in an action of debt, for

the same cause of action as is mentioned in the declaration in

this cause, which debt arose within the jurisdiction of the

said county court. He then set out the declaration in that

action in the county court, which was upon the same bond

as was sued upon in this action, and shewed that in that

suit the defendant, after craving oyer, and setting out the

condition, which was in the same words as the condition set

out in oyer in this action, pleaded.

First, that ho had always, since the making of the said

writing obligatory, been ready and willing to pay the said

43/. 15s. in building stone, at the rate of 15s, currency per

cord, and to deliver the same at Hamilton at such times

and in such places as should bo required by the plaintiff;

and had always, since the making of the said writing
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obligatory, performed all the conditions and covenants in

the condition thereof mentioned to be observed on his part;

yot that the plaintiff did not,either at the time of the making

of the said writing obligatory, or at any time since, require

the defendant to deliver the said stone, or any part thereof,

at any place in Hamilton aforesaid; concluding with a

verification
;
and that the defendant pleaded in the said

county court suit a further plea, which the defendant in

this action also set out in his third plea, and which was

precisely the same plea as forms the defendant’s second

plea to the declaration in this action.

The defendant then averred that the plaintiff in the county

court suit replied to the first plea of the defendant in that

suit, that the defendant had not been always ready and

willing to pay the said 43?. 15s. in stone, at the rate of, &c.

and to deliver the same or any part thereof at Hamilton, at

such times and in such places as he should be required by

the plaintiff to do
;
but that, on the contrary, the defendant

had always refused so to do, when required by the plaintiff,

as he in fact had been—to wit, from time to time between

the making of the writing obligatory and the commence-

ment of that suit; concluding to the country.

The defendant further set out, that, to his second plea in

the county court suit upon this same bond the plaintiff de-

murred for causes which were set forth—viz., that the de-

fendant by that plea erroneously assumed that he was not

bound to deliver the stone unless the plaintiff should within

a year require him to do so, and was discharged from

liability if no such demand were made; and also, because

the plea did not state that defendant at any time offered

to pay and delivered the stone, but only that he had been

always ready, as if that would discharge him from any offer

on his part to deliver, &c,
;
and because it was incumbent

on the defendant, by the condition, to offer to deliver within

the year, without waiting for the plaintiff to require him to

do so.

And that he, the defendant, in the county court suit,

demurred to the plaintiff’s replication to the first plea in

> that suit, as being double, putting in issue the defendant’s
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readiness to pay when required, and also the fact of tb©

piaintift having requested delivery
;

also, because the plain-

tiff did not in his replication state positively and directly

that he did request the defendant to deliver stone; nor any

time or place when and where he did so request; also, be-

cause the plaintiff’s replication should have concluded witb „

a verification, and not to the country.

The defendant then,in this third plea to the present actioBj.

proceeded to state that the parlies joined in the demurrer ib

the county court suit : whereupon it was, after deliberation^

adjudged by that court that the plaint, ff’s replication to tbo

defendant’s first plea was not sufficient in law, and that the

defendant’s second plea was sufficient; and that such pro^

ceedings were thereupon had, that by the judgment and.

consideration of the said county court, it was considered

that the plaintiff should take nothing by his said writ, birt

that he should be in mercy, &c.
;
and that the defendant

should have execution for his costs
;
and that the said judg-

ment is in full force
;
and this he is ready to verify, &c.

The plaintiff replied to this third plea of the defendant,-

that the judgment recovered in the said county court waa
upon demurrer to the pleadings in the said action, upon -

points of form, and not upon the merits
;
concluding witii ,

an offer to verify this by the record.

And the defendant demurred to this replication, assigning,

for cause, that if it be true, as the plaintiff alleges, that the

judgment for the defendant on demurrer in the suit in the;

county court was merely on points of form, it follows that

the plea in the said action is in substance an answer to the

action
;
also, because the replication concludes improperly;

that it should have tendered an issue to the country in the

ordinary form, and not by the record, as the issues involved

matters of fact triable by the jury.

M. Vankoughnet, for the plaintiff, cited 2 Taunt. 325,

Com. Dig. “Condition,” G. 6, 12.

Eccles, contra, cited Marshall v. Powell, 11 Jur. 61.
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Eobinson, C. J., delivered the judgment of the court.

As to the second plea : the defendant had bound himselb

as appears by the condition—which is for the fii^st time set

out in the defendant’s plea—that he would “jpay to the

plaintiff 43?. 15s. in building stone, at 15s. per cord, to be
delivered for that sum in the town of Hamilton, at such

times and in such places as should be required by the

plaintiff, twenty cords to be delivered by the 20th of Sep-

tember then next, and the remainder in one year.” Now
if the plaintiff had in his declaration set out this condition,

and proceeded to claim the penalty of the bond by reason

of its non-performance, could he have recovered as for a

breach of the condition, without shewing that he had

pointed out at what times, and in what places in the town of

Hamilton he had required the stone to be delivered ? 1

think it is clear he could not. The defendant had no right

to deliver the stone when he pleased, or where he pleased :

Such a delivery would not have acquitted him. He was

under the necessity of waiting till the plaintiff had given

his directions, otherwise the plaintiff might have been put

to expense in moving the stone to other places, where he

might have preferred receiving it; or might be exposed to

the risk of losing, or to expense in taking care of the stone?

if delivered before he had occasion for it. The defendant

was bound to wait,and therefore safe in waiting for instruc*

lions, and if none were given there would be no fault in

him. Then, if the plaintiff, in case he had set out the com
dition,must have averred that he had called for the delivery

of the stone at certain times and places, it must be a good

defence to plead that he has never done so, since it is tra-

versing a necessary part of the plaintiff’s case.

It is objected, that, although the plaintiff may not within

the year have pointed out where he wished the stone to be

delivered, yet that does not discharge the defendant from

his obligation to furnish the stone after the year: in other

words, that the plaintiff has not lost his right to sue for his

previous debt payable in stone, and that the defendant is not

go free.

I think the answer to that is, that the defendant has given
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a good answer to the plaintiffs case so far as it has gone
j

and that, if the plaintiff can shew the bond forfeited by

reason of a demand made after the year, and not complied

with, which I do not at present concede, it is for him to

reply that. The defendant does enough when he shews

that he could not comply with the condition which he

entered into, because the plaintiff by omitting a necessary

act on his part had disabled him from doing so. I do not

consider that the defendant was bound to keep himself

always in readiness to deliver this large quantity of stone.

If it were a perishable article, such as cheese, fruit, &c., it is

clear he would not have been
j
and though stone is not of that

fleeting nature,yet it does not follow that a party would be

always as well able at one time as another to furnish goods

of that description. He might be willing to bind himself

to furnish it if called for within a year, but not otherwise,

fle might be owner or lessee of a quarry,which he intended

to part with, or might be obliged to part with. Suppose

that, instead of paying the money in this way, the condition

was that he should pay it in freight during the year, must

he continue to keep a schooner for the rest of his life? I

think the excuse of non-performance at least saves the

condition. It would be another thing to hold that he can

keep the plaintiff’s land, without paying for it in money, or

in any way. It is not necessary to determine that in this

action. In 1 Inst. 207 a, Lord Coke says, “If a man
make an obligation of 100?. with condition for delivery

of corn, or timber, &c., or for the performance of an arbitra-

ment, or the doing of any act, &c., this is collateral to the

obligation, that is to say, is not parcel of it, and therefore

a tender and refusal is a pei-petual bar.” Now if he was

to deliver it at places to be pointed out by the plaintiff’, and

the plaintiff has done nothing, the effect must be the same

as if the defendant had simply bound himself to deliver it

at a certain day, and had brought it at the day; for we
have no warrant in the case befoi e us for inferring that ho

was not ready if he had been called upon. I refer to the

case of Holme v. Guppy, 3 M. k W. 387; to Wi-ight v.

Bull, 2 Mod. 304; and to Com. Dig. “Condition,” L. 4, 5,
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6, 7, 8, 9, 10, 11; to Lawson v. Witherington, Sir T. Eay*

mond 61 ;
and to Bac. Abr. “ Condition,” Q. 2, where it is

said, “ If the condition of an obligation be to pay a small

sum, and the obligee refuse it at the day, though this saves

the penalty, yet the principal money must be paid
;
for it

still remains a debt,” and therefore in such a case it would

be necessary to plead that he is yet ready to pay the money,

and tender it in court
;
but not necessary, as I take it, to

plead his readiness to do a collateral thing of this kind,

and bring into court fifty toises of stone.

There must, we think, be judgment for defendant on the

demurrer to the second plea, and also on the demurrer to the

plaintiff’s replication to the third plea, for it is no answer to

that plea that the judgment in the district court was upon
demurrer for form, and not upon the merits. It was a

demurrer to a replication to a plea which is set out,and which

plea we see was a good defence in substance, and not less

so because the plaintiff answered it informally, if that were

the fact, and on that account had judgment against him. If

he could have shewn in that action that the defendant’s plea

was no defence in substance, he would have been entitled to

judgment notwithstanding the insufficiency of his own repli-

cation; and he now stands in this situation, that he has

already brought in another court of competent jurisdiction,

and a court of record, an action on the very cause of action

which ho is now seeking to recover upon,and has had judg-

ment against him, not b}^ reason of any informality in his

declaration, but because a good defence was set up against

him, to which he gave no sufficient answer (a).

Judgment for defendant on demurrer.

(a) Stark Ev., 3rd ed. vol. i. 264.
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Worthington et al. v. The Municipal Council op the
County op Halmmand.

Debt—Pleading— Certainty—Agreement—Plea objected to as amounting
to the general issue.

Debt for work and labour. The defendants pleaded as to part of the
sum demanded, that the work was done and materials provided under
a certain contract between the plaintiffs and the defendants, by which
it was agreed that in case all the work should not be done on the day
appointed in the agreement therefor—to wit, on the 15th of February,
1851—the plaintiffs would permit the defendants to deduct and retain

the sum of £6 per week from the money agreed upon to be paid, for

every week beyond the time allowed
; that the plaintiffs did not com-

plete the work until thirty weeks had elapsed beyond the time ap-

pointed, wherefore the defendants became entitled to deduct a sum
exceeding that in the introductory part of the plea mentioned.

Heldy on demurrer, plea bad, for the different reasons given by the court.

Debt. The first count of the declaration set out, that the

Provisional Municipal Council of Haldimand.was indebted to

the plaintiffs in 1000^., for the price and value of work then

done, and materials for the same provided by the plaintiffs,,

in and about the erection and building of the gaol, court-

house, and oflSices for the said county
;
and the said Provi-

sional Municipal Council being so indebted, afterwards, and

before the commencement of this suit—to wit, on, &c.—the

United Counties of Lincoln, Haldimand, and Welland were

dissolved by force of the Statute
;
and thereupon the Mun-

icipal Council of Haldimand, according to the form of the

statute, became liable to and chai’geable with the said debt

;

whereby and by reason of the non-payment thereof an

action hath accrued to the plaintiffs to demand and have of

and from the said Municipal Council the said sum of 1000?.

The defendants pleaded, as to 105?. 9s. parcel of the

sum of money in the first count mentioned, that the said

work and labour was done, and the said materials for the

same were provided, under and by virtue of a certain con-

tract and agreement, therefore— to wit, on, &c.—made and
entered into between the plaintiffs and the said Provisional

Council, whereby it was agreed that in case all the said

works were not fully com])letcd and given up on the day
and time appointed under and by virtue of the said con-

tract and agreemeut in that behalf for the same—to wit,

on the 15th of Februaiy, 1851— the plaintiffs would deduct
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and permit the said Provisional Council to retain the sum
of 61, per week of the money to become due to the plain-

tiffs out of the said agreement, for every week during which

all the said work might remain uncompleted after the time

so appointed for the completion thereof as aforesaid : that

the plaintiffs did omit to complete all the said works by
the time so appointed, and a long time—to wit, thirty

weeks—was occupied by the plaintiffs after that time in

completing the work
;
whereby the defendants then became

and were, under and by virtue of the said agreement, and

still are, entitled to deduct and retain from the said price

and value of the said work and materials, the sum of 61,

per week for every week so occupied as aforesaid after the

time so appointed in completing the said work, amounting

in the whole to a large sum—to wit, 180Z.—exceeding the

sum of 105Z, 9s. in the introductory part of the plea men-

tioned
;
and that the defendants, being so entitled, did de-

duct and retain the said sum in the introductory part of this

plea mentioned.

The plaintiffs demurred to this plea, assigning for causes

that the said plea amounts to the general issue, inasmuch

as it alleges that the said work and labour were performed,

and materials, provided, under a special agreement, and it

is not alleged whether such agreement was under seal or not

or that it was in writing
;
nor is the time of completing the

same distinctly stated, &c.

Cameron, Q. C., for the demurrer, cited Cleworth v. Pick-

ford, 'Z M. & W. 314
;
Legge v. Harlock, 12 Q. B. E. 1015.

Connor, Q. C., contra, cited Lucus v. Goodwin, 3 Bing. N.

C. 737 ;
Watson v. O’Beirn, 7 U. C. E. 345; Turner v.

Diaper, 2 M. & Gr. 24l
;
Nash v. Brown, 6 C. B. 584.

Eobinson, C. J.— I do not think that it is a good excep-

tion to this plea, that it amounts to the general issue, for

the plea confesses and avoids the debt declared upon, and

only seeks to avoid it in part by claiming the benefit of a

set off of liquidated damages stipulated to be paid for delay.

The case of Hayselden v. Staff, (5 A. & E. 153,) shews, in

my opinion, that this is a defence which should bo specially
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pleaded, for it admits a debt and liability, and in effect

claims a set-off, and the debt must be established before it

can be seen for what sum the deduction is to be made
and it cannot be said that the defendants are in effect

wholly denying the debt, when they are only insisting upon

an abatement to be made out of it
;
they admit the jprima

facie claim, but ask to have part of it struck out, under a

collateral stipulation of the plaintiffs, made for the defen-

dants’ benefit. It is like the case of a plaintiff suing for

hire of a vessel under a charter party, and the defendant

claiming to set off a stipulated allowance for demurrage
]

it could not bo said that that was equivalent to denying the

agreement to pay for the hire of the vessel.

As to the plea not stating that the agreement was under

seal. Or in writing
;
the plaintiffs are themselves charging

the defendants as their debtors, on account of work done

for them. It does not lie in their mouths to say that the

defendants could enter into no agi^eement except under

seal y they treat them as being liable for the debt, and their

action depends on that. What the defendants set up is

an agreement on the plaintiffs’ part to submit to a certain

liquidated penalty, in case of delay
;
the plaintiffs could

stipulate for that without their seal, and without writing,

unless the case were brought within the Statute of Frauds,

which it does not appear to be
;
and so far as regards the

necessity for its being shewn that the contract was mutual-

ly binding, (which doctrine has been denied in late cases to

exist to the extent which has been assumed (a), the plain-

tiffs have not only themselves treated the defendants as li-

able for the price of the building, but the defendants have

also in the record recognized their own liability.

Then it is objected that it is not stated in the plea that

the 6Z. per week for delay has not been already paid to the

defendants, or that the same was due before the commence-

ment of this suit. But there appears to bo nothing in these

^olyections, for the plea docs expressly state that the defen-

•danYs ai'c entitled—that is, still entitled—to deduct and

retain that amount, and that they do therefore retain it,

(a) Fishmongers’ Co. v. Robertson, 5 M. & Gr. 1C7.
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which is their reason for not paying that part of the sum
claimed. This surely gives us clearly to understand that

the sum thus retained in hand has not been otherwise satis-

fied. If it has been, the plaintiffs should reply that
;
and

as to its not appearing to be due before this action was
brought, the plaintiffs cannot be allowed to say that they

are suing for money which is not due
;
and as the 61. per

week for delay is a sum to be deducted from the other,

whenever the plaintiffs can demand payment, the defendants

must be in time to claim their deduction. d -

The only doubt I have is, whether it is not a good objec-

tion that the plea does not certainly shew when the work
was to be finished, which it is necessary should be abso-

lutely and precisely stated, because it is from that day the

allowance for delay is to be computed. The defendants

say that if the building were not completed on the day

appointed by the agreement in that behalf—to wit, on the

15th of February, 1851—there was to be an abatement of

61. a week from the price, and then they aver that the

plaintiffs did not complete the work by the time so ap-

pointed. I incline to think that the plaintiffs should have

stated positively, and not under a videlicet^ the time for

finishing the work, and on the point I refer to Ekins v.

Evans in this court (2 U. C. E. 144), and the cases there

cited. The defendants, I think, do not sufficiently shew

that there was any delay, and they are bound to be precise

and certain in their statements, because they are in this

plea claiming damages by reason of a forfeiture. This cause

of demurrer is specially assigned, and I think it is entitled

to prevail, and that the plaintiffs must have judgment.

Draper, J.—I think the plea bad. I consider that the

defence arises on the contract alleged in the plea to be that

upon which, as the defendants assert, the work was to be

done, which contract as pleaded is different from the con-

tract contained in the declaration. The plea sets forth an

express contract containing mutual agreements, which is a

different thing from the liability to pay inferred from the

work and labour, &c., alleged to have been done. I refer to

Hannuic v. Goldner, (11 M. & W. 849); and to Cleworth v.

Pickford, (7 M. & W. 314).
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Burns, J,—There is the form of a plea precisely like the

one in this case, in 3 Chitty 805, 6th Ed., and also a plea very

similar in Chitty Junior’s Precedents. No authority is

quoted from which the plea has been extracted, but 1 find

a plea in the case of Fletcher v. Dyche, (2 T. B. 32,) of a

similar character—with this distinction, however, that in

Fletcher v. Dyche the contract was to pay a stipulated sum
per week; and in the form given by Mr. Chitty, as in the

case before us, the contract is that the stipulated sum for

the default shall be deducted from the price or sum to be

paid for the whole work. It was held in Fletcher v. Dyche
that the stipulated sum was not a penalty in the nature of

iinliquidated damages
;
but the question whether the plea

amounted to the general issue was not raised, nor can I

well see that it could be, on looking at the nature of the

contract. In the present case the contract is to allow the

Weekly sum to be deducted, contemplating therefore that

(the defendants never could be entitled to be paid anything

at the hands of the plaintiff, however long the work was
left unfinished.

( The case of Cleworth v. Pickford is not altogether satis-

factory, because the replication of de injuria to the plea, in

whatever light the plea was looked at, was bad. That such

a demand may be set off under the general issue is proved

by the case of LeLoir v. Bristow, (4 Camp, 134) ;
and Baron

Parke, speaking of the general issue in an action of this

description in the case of Cousens v. Padden, (5 Tyr. 546,)

says :
“ In an action for work and labour, and materials

supplied, the defendant may shew the one to be so ill done,

and the quality ofthe other to be so bad, as would not render

him liable to pay for them under the contract.”

The principle of what Lord Abinger laid down in Cle-

worth V. Pickford, I take to be this—that in an action of

this description, or those similar in nature, whatever the

defendant shows to prove that he in truth incurred no
liability to pay from the first, amounts to the general issue.

Now here, the defendants, quoad the sum to the extent of

which they say the plaintiff had made default, deny that

the plaintiffs over had any demand upon them. It is not a
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confession that he was entitled to so much, and that after-

wards there was a right to set* off the defaults. The con-

tract for building would not entitle the plaintiffs to demand
payment until it had been completed, and that must be

at a time subsequent to the time of the weekly defaults

which were to be deducted from the amount of the work
;

consequently, if that be the contract, it follows that the

plaintiffs never could demand for the price of so much of

their work which would be blotted out or destroyed by their

own contract in respect of it. It cannot be necessary for

the defendants to plead the written contract, or any special

agreement in the nature of the one set out in this plea, merely

because the plaintiffs have declared on the common count

for work and labour and materials generally, for it is a ques-

tion of evidence whether the plaintiff is entitled to the word

he seeks to recover, or whether, under the circumstances,

the defendants are liable either upon an express or implied

contract to pay for the same.

As supporting the principle upon which I found my opin-

ion. I cite Blwell v. The Grand Junction Kailway Corn-

pan, 5 M. & W. 669; Francis v. Baker, 10 A. & B. 642
;
Nash

V. Breese, 11 M. & W. 352; Alexander v. Gardiner, 1 Scott,

281.

Judgment for plaintiffs on demurrer.

Higby et al V. Cummings.
Guarantee—Commission—Consideration—Afplicaiion to add a plea.

Assumpsit on a guarantee. The declaration stated, that, on &c., in

consideration that the plaintiffs had paid the defendant, five shillings,

and would pay and advance, at the request of the defendant, to S. &
J., a sum not exceeding £1250, the defendant then guaranteed, and
promised the plaintiffs that S. & J. would ship to the plaintiffs a suffi-

cient quantity of lumber to pay to the plaintiffs the said sum of £1250
by the sale thereof; and that in default of such shipment by the said

S. and J. the defendant would repay to the plaintiffs all such sums as

they should advance, not exceeding £1250.
The guarantee produced was as follows:— ** Whereas H. H. & Co., of

Albany, have authorised S. and J. of Houghton, Canada West, to

draw on them to the amount of $5000 ;
and whereas the said $. and J.

promise and agree to ship to the said H. & Co. a sufficient quantity

of lumber, in the months of May and June, July and August flext, to

pay the same. Now, therefore, in consideration of one dollar to me
f m hand paid, I hereby guarantee to Messrs. H. H. & Co. ,

.that the

lumber shall go forward agreeably to contract, and in default of the
same, I will be responsible to them to the amount of the advances, the
same not exceeding $5000.”
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Held, that the defendant was not entitled to credit as against his guar-

antee for the gross value of the lumber sent, but that the plaintiffs

were entitled to deduct their charges. Held, also, that the declara-

tion, as to the statement of the consideration, was sufficiently sup-

ported by the proof.

The court, under the circumstances of the case, and facts shewn on the

affidavits, refused a new trial, in order to allow the defendant to put
in a plea of discharge, on the ground of extension of time given to the

principals.

The plaintiffs sued on a guai’antee, setting forth in their

declaration ‘^that on the 8th of December, 1847, in conside-

ration that the plaintiffs had paid the defendant five shil-

lings, and would pay and advance, at the request of the de-

fendant, to one Frederick Smith, and one Abraham Johnson,

a sum not exceeding 1250?., the defendant then guaranteed

and promised the plaintiffs that Smith and Johnson would

ship to the plaintiffs a sufficient quantity of lumber in the

months of May, June, July; and August, then next follow-

ing, to pay the plaintiffs the said sum of 1250?. by the sale

of the said lumber by the plaintiffs : and that in default of

such shipment by the said Smith and Johnson, the defendant

would repay to the plaintiffs all such sums of money as the

plaintiffs should advance to Smith and Johnson, not exceed-

ing 1250?.: and the plaintiffs averred that confiding in this -

promise of the defendant, they did afterwards—to wit, on

the 1st of July, 1848—advance to Smith & Johnson 1250?.,

yet that they did not ship any lumber to the plaintiffs to re-

pay to them the said moneys advanced, by the sale thereof,

or any part thereof, of all which the defendant after-

wards had notice
:
yet that the defendant, though requested,

&c., did not pay the same to the plaintiffs, or any part there-

of, &c.”

The defendant pleaded 1st, Non assumpsit.

2nd, That Smith and Johnson did, during the months of

May, &c., in the declaration mentioned, ship to the plain-

tiffs sufficient lumber to repay them by the sale thereof the

said 1250?. so advanced by the plaintiffs to the said Smith

and Johnson.

3rd, That the plaintiffs did not advance to Smith and

Johnson the said 1250?. in manner and form, &c.

4th, That the defendant had not at any time notice that

Smith and Johnson had not shipped the said lumber to the

plaintiffs, or repaid the raoUoy so advanced.
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5th, Accord and satisfaction, by payment by Smith and

Johnson to the plaintiffs, on defendant’s account, of divers

sums of money, amounting to all the monies in the declara-

tion mentioned, which monies the plaintiffs accepted in full

satisfaction and discharge of the causes of action against de-

fendant.

6th, That on the 1st of November, 1851, Smith and

Johnson delivered to the plaintiffs, and the plaintiffs accep-

ted from them on account of the defendant, a quantity of

lumber,—namely, five millions feet—in full satisfaction and

discharge of the defendant’s promise, and of all damages by

reason ofthe non-performance thereof.

The plaintiffs joined the issue on the first four pleas, and

traversed the accord and satisfaction pleaded in the fifth

and sixth pleas.

At the trial, before Sullivan, J., at Niagara, the written

guarantee produced was in these words : “Whereas Higby,

Hammond & Co., of Albany, have authorized Smith &
Johnson, of Houghton, Canada West, to draw on them to

the amount of five thousand dollars
;
and whereas the said

Smith & Johnson promise and agree to ship to the said

Higby & Co. a sufficient quantity of lumber in the months

of May and June, July and August next, to pay the same;

now therefore, in consideration of one dollar to me in hand

paid, I hereby guarantee to Messrs. Higby, Hammond &
Co., that the lumber shall go forward agreeably to contract,

and in default of the same I will be responsible to them to

the amount of the advances; the same not exceeding five

thousand dollars. In witness, &c.”

It was proved that, upon furnishing this guarantee to the

plaintiffs’ agent. Smith & Johnson received a letter of credit

from the plaintiffs for $5000, which was left with the bank

through which the draft of Smith & Johnson on the plaintiffs

were negotiated. The guarantee was delivered to the plain-

tiffs before any drafts were negotiated. The five thousand

dollars were paid upon five of Smith & Johnson’s drafts for

one thousand dollars each, all dated 15th December, 1847,

which were paid by the plaintiffs in due course.

Messrs. Smith & Johnson did send lumber to the plaintiffs
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during the year 1848, which sold for four thousand three

hundred and thirty-one dollars, from which amount they

deducted a commission of eight per cent., leaving three

thousand nine hundred and eighty-five dollars to bo credited

to Messrs. Smith & Johnson. It was explained that this

charge for commission included ground rent for storage of

the lumber, dockage, piling, cartage, and for selling : that

this was by agreement with Messrs. Smith & Johnson, and

that this general charge amounted to less than the aggre-

gate of the charges would have done, if made separately.

The defendant contended that the plaintiffs were bound

to credit the whole amount of the sales, without deducting

the charges
;
or rather that the defendant’s guarantee would

be fulfilled by the transmission of lumber to such a value

in gross as would cover the advances, and so that the value

of whatever was sent must be deducted in account in full.

The learned Judge ruled otherwise.

It was proved also, that in the following year lumber of

Messrs. Smith & Johnson was sent to these plaintiffs, to an

amount sufficient to make up any balance due on the

advances made in 1848 on this defendant’s guarantee; but

it was clearly proved that such lumber came to the plaintiffs

through the hands of third parties, Messrs. Daniels & Co.,

who shipped it expressly to be applied on account of

advances made in 1847 by the plaintifls to Messrs. Smith &
Johnson upon a guarantee given by Messrs. Daniels & Co.^

and with written instructions to the plaintiffs as consignees

to that effect; and of course the plaintiffs were bound so

to apply the proceeds, and could not credit the amount
against the advances made in the preceding year, and

guaranteed by this defendant.

It appeared from letters produced, and other evidence,

that these plaintiffs had given an extension of credit, or had
used forbearance to Messrs. Smith & Johnson for the balance

advanced on the guarantee of this defendant
;
and it seemed

from the evidence, that they had not till lately apprised this

defendant of the state of their accounts with Messrs. Smith
& Johnson, or made a demand upon him under the guaran-
tee. They seem to have been content to go on trusting to

15 10 u. C. Q. B.
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the integrity and means of Messrs. Smith & Johnson, who^
it appeared were not at the time of the trial in good circum-

stances though they were at the time of this transaction.

The learned judge held that the defendant could not avail

himself of any defence of that kind, because there was no

plea by him on the record to that effect.

The jury found a verdict for the plaintiffs for 639Z.

VanJioughnety Q. C., obtained a rule ?iisi for a new trial on
the law and evidence, and for misdirection,, and for ex-

cessive damages, and on affidavits: he cited Edwards v.

Jevons, 8 C. B. 436; 9 C. B. 154 S. C.; Price v. Eichard-

son, 15 M. & W. 539
;
Wane v. Calvert, 7 A. & E. 143.

Cameron^ Q. C., contra, cited Bainbridge v. Wade, ,16 Q. B.

89.
’

.

: i v;.- l r. ,

Kobinson, C. J., delivered the judgment of the court.

We see nothing for which we can properly say this

verdict should be set aside. The view taken of the case by
the learned judge at the trial seems to us to be correct. All

contracts of this description, made in the course of trade,

must be construed with reference to what is known to bo

usual in the description of business. No one -sending

lumber from this country to a market in the United States

could expect to be credited by the consignor with the gross

proceeds of such lumber, without deducting the charges

attending its reception, safe keeping, and sale. We know
that in this description of trade,the charges are unavoidably

heavy, the article being bulky and inconvenient to move,

and requiring assorting and measurement, room for storage

and care to protect it from fire and depredation. All the

charges for these and other expenses must of course be

defrayed before any one can expect to reap the proceeds of

the sale. As to the charges made for eoramission or other-

wise, when they are not settled by agreement, of course

they may be resisted if unreasonable in amount, and a

jury will allow only what seems just
;
when the quantum of

commission has been agreed upon,
.

it may yet, ,if exce.s-

sive, be objected to, as furnisbjing grounds for inferring that

the real object is to cover a usurious interest upon the ad-

vances made on account of the lumber. We have seen
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instances of this in transactions in this country
;
and what

it may be reasonable and Ic.f^al to hold in such cases must

depend on a consideration of all the circumstances
;
we

cannot know judicially what contract parties arc at liberty

to make in this respect in foreign countries.

As regards the technical objections raised to the state-

ment of the consideration, I am of opinion there is nothing

wrong in that respect. It was clear on the evidence that

it was advances ^0 he made which the defendant was under-

taking to guarantee—not advances which had been made.

The cases of Goldshede v. Swan, (1 Ex. 154,) and Johnson

V. Nicolls, (1 C. B. 251.) are strong authorities to shew that

we are to construe the written guarantee with the aid

to be derived from a knowledge of the circumstances under

which it was given. The declaration in this case states

the transaction correctly. The only question is, whether

the writing produced contradicts the declaration; I think

it does not, for the authorizing them to draw is quite con.

sistent with an understanding that before the money will

be paid they must furnish security. This writing can be

applied to a prospective advance upon bills either drawn, or

to be drawn with much less difficulty than the guarantee in

Goldshede v. Swan, was held to applj^ to an advance not

already made, I refer also to Haigh v. Brooks (10 A. & E.

319, 334).

As to a new trial on the ground of the alleged delaj' in

calling upon this defendant and the extension of time

granted by the plaintiffs to the principals, in order that the

defendant may add a plea suited to such a defence—

I

think we cannot jiropcrly grant such an indulgence at this

stage under the circumstances. If the defendant has an

equitable defence of that kind, ho would probably find

relief from the concurrent jurisdiction of a Court of Equity
in such case. If intended to bo used as a defence at law,

it should bo set up at the proper time
;
and if the defendant

in this case really did not know, as he swears he did not, of

the indulgence which the plaintiffs had granted to Smith &
Johnson, till he saw their correspondonco on the trial, or

upon the very eve of the trial, that would sufficiently ac-

count for his not having made use of the defence at law.
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and would give him a better claim to relief in equity, if

these letters would really constitute ground for relief there.

We think we should be going too much against the common
practice of courts of law, to allow the defence to be set up
now; but whatever we might be disposed to do in such

a case, if we had evidence of an agreement to extend the

time, such as would be binding on the plaintiffs, and could

be for a time a bar to their enforcing their claim against

Smith & Johnson, we see nothing more in the letters or affi-

davit before us than a mere forebearance to act rigidly—no

stipulation not to sue or to give time—only an indulgent will-

ingness not to press. The case of Goring v. Edmonds (6

Bing. 95), shews that there is nothing proved here which

could in law discharge the guarantee.

Eule discharged.

Bown V. Hart.
Action on covenoMs for title and quiet enjoyment -not maintainable.

In an action on the case the declaration set out that in 1837 one Win-
niett conveyed a piece of land to E. by bargain and sale, giving abso-

lute covenants for title and quiet enjoyment : that E. entered under
this deed and died seised, having made his will in 1840 devising “all
his messuages, lands, and real estate” to B., in trust : that B. entered
into possession of the land conveyed to E., and in 1843 conveyed it to

the plaintiff, by a deed of bargain and sale without covenants : that
the plaintiff soon afterwards sold to D. mving a deed with the usual
covenant for quiet enjoyment. (The deed from Winniett, and the
plaintiff’s deed to D. both contained the usual reserv^ation of the
rights of the crown, as expressed in the original grant.) The declara-

tion then averred that when Winniette conveyed to E. he was not
seized according to his covenant, but that part of the land described
was the property of the crown, and was granted in 1846, to one J.';

that J. afterwards conveyed to R. who brought ejectment against D.,

and recovered : that the plaintiff in order to prevent D.from being dis-

possessed, paid to R. a large sum of money as the price of the land,

besides costs and charges—and these damages he claimed from the

defendant ia this action as surviving executor of Winniett.

Held, that under the facts alleged the action was not maintainable.

And quaere, as E. devised to R. only all his real estate,and this land not
being owned by him, was not therefore in words devised—whether B.

could be treated as holding the covenant of Winniett as assignee, and
as a covenant running with the land ?

This was a special action on the case, founded on the

following alleged facts:—In 1837, Winniett, the defendants

testator, sold to Eckerlin an acre of land in the town-

ship of York, and conveyed to him by bargain and sale,

with absolute covenants for title and for quiet enjoyment,

by Eckerlin, his heirs and assigns, in the usual form

;
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cJcscribing the land as containing an aero more or le.ss, and

as being part of a lot denominated letter ^*1,” and bounded

hy Lot street on the north, by the garrison or military re-

serve on the southland by lands owned and occupied by

Turquand and Fitzgibbon on the east, “which said parcel

or tract of land is butted and bounded, or may be otherwise

known as follows, that is to say, commencing at the distance

of twenty-one chains more (.r less, on a course south

seventy four degrees west, from the north-west angle of

Peter street.and on the south side of Lot street
;
thence south

seventy-four degrees west, three chains, seventeen links^

along the south side of Lot street; thence south sixteen'

degrees east three chains, seventeen links, more or less

to Simcoe street
;
thence north seventy-four degrees east three

chains, seventeen links, along the northern side of the said

street; thence north sixteen degrees west three chains,

seventeen links, more or less, along the westerly side of the

lot of land now in the possession of Dr. Gwynne, to the

place of beginnings

Eckerlin entered under this deed, and died seized,

having, while he was so seized, made his will (on the 27th

of July, 1840,) whereby he devised all his messuages^ lands

and real estate to Billings, in trust, to sell and apply the

proceeds to certain purposes. Billings entered into posses-

sion of the land conveyed to Winniett to Eckerlin, and be-

came seized, and on the 19th of July, 1843, sold to this

plaintiff, Bown, and conveyed to him by bargain and sale,

containing no covenants, as it appeared, the same land (as

the declaration averred) which was conveyed by Winniett’s

deed to Eckerlin—describing it as all that parcel of land in

the city of Toronto^ in the county of York, in the province

of Canada, containing one acre,more or less, being composed
of lot lettered “1” in the township of Yoi'k, now forming

part of the cit}^ of Toronto, and bounded by Lot street on
the north, by the garrison or militaiy reserve on the south,

and by lands owned by William Botsford Jarvis, Esquire,

on the east. Then metes and bounds were staled the same
as in Winniett’s deed to Eckerlin, except that in this deed

the third boundary is carried to “ the western limit of land

then owned by William Botsford Jarvis.”
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Eov/n entcM-ed and became seized, and, on the 13th of

November, 1843, sold to Dick, and conveyed to him, by

bargain and sale, the same land (as the declaration averred)

^vhich is mentioned in both the above indentures; and

covenanted by this deed, with Dick, his heirs and assigns,

that Dick, his heirs, &c., should quietly enjoy, without the

interruption, &c., of him (the said Down) or of anj^ other

person whatsoever. The deed from Winniett, and from

Bown to Dick, both granted the land with the usual reser-

vation, subject Lo the reservations, limitations, and condi-

tions expressed in the original grant from the crown.”

The declaration averred, that when Winniett made his

deed to Eckerlin he was not seized, according to his cove-

nant of all the land which he pretended to convey, and

that Dick, so being assignee, did not and could not peace-

ably and quietly enter into and enjoy the same, without

the hindrance of any person whomsoever,according to Win-

niett’s covenant; but that part of the land described in

Winniett’s deed—to wit, half an acre—was the property of

the crown
;
that the Queen, by letters patent, granted the

same to Eobert S. Jameson, Esquire, on the 6th of July,

1846
;
that Jameson afterwards conveyed the same to Eees,

who brought an ejectment to dispossess Dick, and obtained

a verdict; that Dick, threatened to bring an action against

this plaintiff (Bown) on his covenant; and that Bown, in

order to prevent Dick being dispossessed, paid Eees the

costs of the ejectment, and 600^. as the value of the land,

and paid other sums for costs and charges, to which he (the

plaintiff) was put, in consequence of the covenant for quiet

enjoyment which he had given to Dick. And the plaintiff

concluded his declaration by stating, that he had sustained

damage to the amount of one thousand pounds, which he

claims in this action from Hart (the defendant), as the sur-

viving executor of Winniett. The declaration contained

two counts, the last only varying from the first in omitting

an averment contained in the fii-st—that the want of title in

Winniett was not occasioned by any reservation or condition

in the original grant of tho said land from the Crown.

The defendant demurred specially to this declaration.
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Gwynne, Q. C., for tho demurrer, cited Gamble et al. v.

Eees, 6 TJ. C. E. 39G
;
Scott v. Fralick, 76. 511

;
Co. Litt.

385 ;
1 Sauud. 241, note a\ Taylor v. Shum, 1 B. & P. 21-

Browning v, Wright 2 B. & P. 22; Cro. Eliz. 517,518;

Wolveridge V. Stewart, 3 Tyr. 637 ;
Campbell v. Lewis, 3

B. & Al. 392
;
Ashford v. Hack, 6 IT. C. E. 541

;
Fraser v.

Skey, 2 Chy. Eep. 646; 1 Eoll, Abr, 521, K. 6; Harley v.

King, 5 Tyr. 692.

Cameron^ Q. C,, contra.

Eobinson, C. J., delivered the judgment of the court.

If, under such circumstances as are stated, an action of

this description would lie, then I do not see any particular

reason why this declaration should not be held sufficient.

IfWinniett had no title, his covenant would be as clearly

broken by the estate being at the time in the Crown as in

any other party. The defendant’s counsel rested his argu-

ment in support of several of, his objections on the assump-

tion that the covenants in the deed by Winniett were

restricted; but this seems to be a mistake. The covenant

of seizin and for quiet enjoyment by Winniett, and the

covenant for quiet enjoyment h}’ Bown, are as absolute and

unqualified as any can be. The words in the habendum in

Winniett’s deed, -‘subject to the reservations, &c., in the

original grant from the crown,” cannot be held to have tho

effect of confining his covenant for title, or for quiet enjoy-

ment, to such lands as had been granted by the crown, and

so excluding their application to the half-acre in question,

which had not then been granted by the crown—for this

reason, among others, that the crown, for all that appears,

had granted the other portion of the land; and if so, then

this saving,which it is usual to insert, would pi-operly apply^

to such part, whether tho whole acre had or had not been

granted by the crown. Then, although it is true, as has

been objected, that the lands are differently described in

tho different deeds, }-et tho declaration docs, in each casc^

aver the tracts to bo tho same—as they might well be, the

apparent variance being only occasioned by this part ol the

township olYoik foiming now a part of the city of Toronto,

and by certain land, by which this acre was bounded, having
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changed its occupant since Winniett described it as being

in the possession of Messrs. Turquand and Fitzgibbon. It

appeared in the argument, and we have had occasion to

learn the fact othei-vvise, that the want of title in Winniett

to the whole acre which he conveyed, arises from some mis-

apprehension on his part, or those from whom he received

his title, as to the limits of the military reserve; and at

first sight it might appear that, as Winniett only professes

by his deed to gi'ant a tract bounded on the south by the

military reserve, he could be in no danger of having broken

his covenant, though it should appear that the reserve came*

nearer to Queen Street than it was supposed to do. The
question would be, whether he assures by his deed the

tract as described by metes and bounds, or only the tract,-

whatever it might be, which lay between Queen Street, the

military reserve, and Turquand and Fitzgibbon’s land on

the east—in other words, what is the ruling feature in the

description ? The declaration, however, does not disclose

to us what portion of the tract it is to which Winniett’s

title was defective, or that the deficiency arose from the

cause I have mentioned, and therefore it seems to me the

plaintiff’s case would be subject to no such difficulty as I

have suggested.

In considering the plaintiff’s right to this action, we-

must suppose, I think, that he grounds his claim to this-

remedy, by a special action on the case against WinnietFs-

executor, on the fact that he, the plaintiff, once held, as

assignee, a covenant from Winniett which ran with the

land, but that ho is unable to avail himself of it because

he had parted with the estate, and therefore no longer holds

the covenant or any right to sue upon it, and would be

without remedy for the injury which had fallen upon him

in consequence of Winniett’s want of title, unless he can.

obtain it in this form. Bown would not, I suppose, con-

tend that he can have a right to maintain this action, un-

less he would have had a right of action as assignee upon

the covenant, in case ho had never sold to Dick, and if

Bees had ejected him. Then is this so ? Eckerlin did not-

by his will, so far as appears, assume so devise this acre of'
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Jand, or make an}^ mention of it. He devised only all his

land and real estate to his trustee Billings. If it be true

that the half-acre, which the crown afterwards granted to

Jameson, formed no part of Eckerlin’s real estate, then it

not only did not puss by his will, but he did not attempt

to claim it—and Billings, in afterwards conveying to Bown,,

convej’ed to him lands which had not been assigned to

himself : not merely lands which did not pass, as in the-

case of Gamble v Rees cited in the argument, but lands

which Eckerlin did not in words devise to him. And
whether, under such circumstances, Bown could be treated

as holding the covenant of Winniett, as assignee, and as a

covenant running with the land, is a point which I am not

prepared to determine in the affirmative—but I am clearly

of opinion, on other and broader grounds, that this is an ac-

tion that cannot be sustained.

It is attempted to be supported as a case similar in prin-

ciple to that of Burnett, et ah, executors of Burnett v. Lynch.

(5 B. & C. 589). There Burnett, the testator, had taken a

lease from Myrick of certain premises, and had covenanted

to paint the house and iron railings once in five years, and

to repair the whole during the term, of which stipulations

Lynch had notice: and afterwards he assigned all the pre-

mises to Lynch for the remainder of the term, subject to the

performance of all these covenants by Burnett contained in

the lease. The defendant entered, but did not paint the

house, nor make the neccvssary repairs while he occupied, and

in consequence Meyrick brought an action against the exe-

cutors of Burnett, behaving died in the meantime, and they

recovered a large amount of damages, Which the executors

had to pay. The plaintiffs (the executors of Burnett) then

brought a special action on the case against Lynch, for a

breach of his duty in not performing, as he undertookto do,

the covenants which Burnett had given to Me3'rick—by
which breach of his duty Burnett, or his estate, had sustained

this injury. The defendant pleaded the general issue

only, and the plaintiffs received a verdict. The defendant

moved in arrest of judgment on the ground that an action

on the case could not, under such circumstances, bo siis-
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tained
;
and he contended there could be no remedy by the

lessee against the assignee, after the interest of the assignee

had ceased—there being no contract between them that the

latter should indemnify the lessee against any breaches of

covenant; and that, if, from this defendant having ac-

cepted the premises subject to the performance of the cove-

nants, the law would imply a covenant or promise to indem-

nify, then the action should have been in covenant or as-

sumpsit.

The court treated the action as one of the first impres-

sion
;
they held that an action of covenant could not have

been brought, for that there was no covenant by Lynch

;

that an action was upon an implied assumpsit might proba-

bly have been sustained, but that if it could have been,

that would be no reason why the plaintiffs might not also

sue in case, as for a breach of the duty to which the defen-

dant had bound himself by the assumpsit : and upon gene-

ral principal of law, they considered that the action on the

case could well be sustained, brought, as it was, for an

alleged wrong, in disregarding the duty which Lynch owed
to Burnett under the circumstances—from which breach of

duty a particular and great injury had been suffered by the

plaintiffs as his executors. The reasons given by the

judges are fully reported. The decision is certainly in

accordance with justice, and seems to proceed upon princi-

ples applicable to the facts of the case. We gladly availed

ourselves of the authority of that decision in the case in

this court of Ashford v. Hack (6 U. C. E. 541), of which the

facts were very similar : but it does not appear to me that

the case of Burnett v. Lynch goes, by any means, the length

of supporting this action. That was itself a new applica-

tion of certain legal principles, which, though well estab-

lished, it did not appear had ever before been so applied.

Mr. Justice Littledale, in his judgment, observed that he had

considerable doubt for some time whether the action was

maintainable, and that there was no instance of any such

action in any of the books.

While therefore, we willingly jdeld to the authority of

this judgment in all cases that are clearly analogous, we
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must be careful not to go unwarrantably beyond it, and

apply it to cases which are not within the same principles.

Now, in Burnett V. Lynch the court grounded their deci-

sion on the fact that Lynch, while he was in occupation of

the estate, under a tenure derived from Burnett, had violated

a duty to Burnett which resulted from the conditions of his

occupation; and that, from this breach of duty, Burnett’s

estate had received a special injury. The declaration was

suited to such a complaint. It was plainly a declaration in

an action for a tort. It alleged that it became the auty of

Lynch, as assignee, under the circumstances stated, to per-

form all the covenants while he remained in possession as

such assignee
;
but not regarding his duty, but contriving

to injure the plaintiffs, he did not, nor would, make the

necessary repairs : by reason whereof the plaintiffs, as exe-

cutors, were forced to pay, &c.

Now, the declaration in this action before us is not in

assumpsit, but is a special action on the case, neither

grounded on any promise from Winniettor the executors,

nor yet founded on any alleged tort. No duty is stated,

no breach of duty alleged, no wrongful act. If, either

directly or by construction, the defendantor Winniett could

be charged with being guilty of a wrong, still they are not

so charged.

But in my opinion the objection lies deeper, for the facts,

I think, would not have warranted any action as for an al-

leged breach of duty by Winniett towards Bown, or towards

any one. If this action could be supported, then it must

follow, that, in every case where a bargainee takes a deed

with or without covenants, if he is disturbed he could bring

his action against the bargainor, as for an alleged breach of

duty in conveying land which he did not own, and this

whether the bargainoi* did or did not know of the defect in

his title.

No authority has been cited, nor I think can bo, for such

a position; and, indeed, if the law were such, thoie would

bo little value in the distinction between qualified and

unqualified covenants. Nothing is alleged, in this case, to

have been done or omitted by Winniett after ho gave his
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covenant
;
bat it is assumed having given a covenant

for quiet enjoyment, in 1837, to Eckerlin and his assigns^

he was not merely liable, under that covenant, to all actions

that would lie upon it by parties holding his covenant, but

that be must owe a dut}^ for ever after to indemnify any,

though they may not be the holders of his covenant, who
have suffered in consequence of Eckerlin or his assignees

being molested.

Burnett v. Lynch does not go that length
;
and if it did,

it would then only be authority for determing that the

plaintiff might have declared in an action of tort against

the defendant as for the wilful neglect or breach of an

alleged duty
;
but this the plaintiff, in the present case, has

not done : he has brought an action not grounded on any

privity of contract between him and the defendant, nor for

any tort founded on an alleged duty. If, under the circum-

stances of this case, a duty was incumbent on the defendant

to indemnify the plaintiff for what he had been compelled

to pay to Dick—which i do not b}^ any means affirm—such

duty should have been averred, and that the defendant had

been requested to do so, and had refused or neglected, and

so had wrongfully committed a breach of duty. That would

have been, in form at least, an action of tort. This is neither-

an action of tort (wanting all the language peculiar to such

'actions), nor is it an action grounded on any contract with

the plaintiff.

Per Cur .—Judgment for deferdant on demurrer.

Doe DEM. Kingston Building Society v. Eainsford.

Lease—Assignment—Registry—9 Vic. ck. 34.

A. leased to B. and C. for fourteen years, giving a covenant to renew at

the end of that time for a similar term, unless he should choose to pay
for the improvements—this lease was registered. The lessees then
assigned part of the premises, and the assignee did not register. C.

devised his interest to B., who subsequently mortgaged the whole

,
premises to the plaintiffs—this mortgage was registered.

Heldf thut the covenant for renewal did not extend the term so as to

bring the lease within 9 Vic. ch. 34 ;
ihat the unnecessary registra-

tion of it did not make it requisite to register the assignment, and
therefore that the mortgage to the plaintiffs could not afect the pre-

mises assigned.

Ejectment for part of lot letter E. in the city of Kingston*
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At the trial before Burns, J., at Kingston the facts

appeared to be these:—On the 23rd of May, 1842, John

Mason, being seized in fee of the premises in question, with

others, executed a lease for more than was claimed in this

action to John Kainsford and Benjamin Bainsford, for a

period of fourteen years. The lease contained a clause and

covenant in these words— And the said John Mason, for

himself, his heirs and assigns, doth hereby further covenant,

promise and agree, to and with the said John Bainsford and

Benjamin Bainsford, their and each of their executors,

administrators and assigns, and every of them, that they,

the said John Bainsford and Benjamin Bainsford, their or

either of their executors, administrators, or assigns, paying

the yearly rent hereby reserved, and observing, and keep-

ing, and performing all land singular the covenants, clauses,

articles, and agreements herein contained, on their part and

behalf to be observed, fulfilled, and kept, he, the said John
Mason, his heirs and assigns, shall and will, on or before the

expiration of the term hereby granted, well and truly pay
or cause to be paid unto the said John Bainsford and Ben-

jamin Bainsford, their executors, administrators, or assigns,

30 much money for all such buildings and improvements

then standing and being on the premises hereby demised,

as the said buildings and improvements shall then be valued

at by a competent architect or builder, to be chosen by the

said parties hereto, their heirs, executors, administrators, or

assigns, to value the same
;
and that, provided the said

John Mason, his heirs or assigns, shall not bo willing, or

shall neglect,, or refuse to pay for the said buildings and

improvements on the said premises, at the time and accord-

ing to the valuation as hereinbefore mentioned, the said

John Mason, his heirs or assigns, shall and will at the

expiration of the present lease, at the request of the said

John Bainsford and Benjamin Bainsford, their executors,

administrators, and assigns, grant and execute unto them a

new and fresh lease of the land and promises hereby de-

mised, with the appurtenances thereof, for the further

term of fourteen years, to commence from the expiration of

the term hereby granted, at the same yearly rent, and sub-
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ject to the like covenants, promises, and agreements, as

are contained in these presents—the said John Rainsford

and Benjamin Rainsford, their executors, administrators, or

assigns, executing a counterpart thereof
;
and at the like

request of the said John Rainsford and Benjamin Rainsford,

their executors, administrators, or assigns, shall and will, at

the expiration of such further term, grant a further lease

for a third term of fourteen years, to commence from the

expiration of the second term or renewed lease of the same

premises, at and under the sameyearl}’ rent, and subject to

the like covenants, provisoes, and agreements as are con-

tained in these presents—the said John Rainsford and

Benjamin Rarnsford^, their executors, administrators, or as-

signs, executing a counterpart thereof
;
Or shall and will,

otherwise, at the option' of him, the said John Mason, his

heirs, executors, administrators, or assigns, pay, or cause to

be paid unto the said John Rainsford and Benjamin Rains-

ford, their executors, administrators, or assigns, at the expi-

ration of the said second term, so much money for the build-

ings and improvements then standing and being on the said

premises hereby demised, as the same shall then be valued

at by a competent architect or builder, to be chosen in the

manner hereinbefore mentioned.”

This lease was registered on the 6‘th of June, 1842. The

lessees built three houses on the premises, their mother

Margaret Rainsford, having lent them 200^. to assist in

building. Margaret Rainsford, the mother, and the two,

sons, lived together in the house and premises, the subject

of this action, until the death of John Rainsford in 1844.

On the 20th of June, 1843,’ John Rainsford and Benjamin

Rainsford, by deed, assigned to their mother Margaret, the

house and premises claimed in the present action,' and also

assigned to her the benefit and advantage of a renewal of

the lease, and of the value of the buildings and improve-

ments in case Mason should pay for the same'. This

assignment was never' registered. John Rainsford made
his will dated thb 4th of March, 1844j' and devised his

interest in the ''premises to his brother Benjamin- and

shortly after died. - Benjamin Rainsford still coivtinued to
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live with his mother until he married, and then he moved

into one of the other two houses. Margaret Eainsford died

in possession of the house and premises so assigned to her

in 1845, having lived there always “ as if it were her own,”

as the witness expressed himself
;
and she made her will,

dated 29th August, 1845, and thereby devised the premises

in question to her daughter Mary Eainsford, the defendant

in this action. Benjamin Eainsford was a subscribing wit-

ness to this will. Mary Eainsford remained in possession,

living in the house ever since her mother’s death. On the

4th of May, 1848, Benjamin Eainsford executed a mort-

gage of the whole premises leased by Mason, and including

the premises assigned to his mother, to the Kingston Build-

ing Society (the lessors of the plaintiff), which was regis-

tered on the 5th of May, 1848. He afterwards executed

to the same parties two other mortgages by way of further

charge on the premises—the first on the 9th September,

1848, and the second on the 16th of December, 1848, which

were registered on the 13th of September, 1848, and the 5th

of January, 1849, respectively. Benjamin Eainsford having

made default in payments to the Building Society, the pres-

ent action was brought.

At the trial two objections were raised by the plaintiffs

against any title being established in the defendant.

1st. That the defendant claimed under an assignment by

the two Eainsfords to her mother, which is not within the

meaning of the exception to registry, enacted by the 11th

sec. of 35 Geo. III. ch. 5, and to be within that exception,

it should have been a lease from them to the mother
;
and

therefore the original lease to the Eainsfords being regis-

tered, and the mortgage to the lessors of the plaintiff being

also registered, cut out the unregistered assignment to the

mother.

2nd. Supposing that the mother could be said to be

lessee of the premises, yet it was necessary, the term being

for less than twenty-one years, that possession should

accompany the title. It was contended that hero there

was no possession in the mother, and the woi*ds in the

assignment were relied upon to establish this. The words
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were these

—

Which said house is, at the date hereof, occupied

by the said John Rainsford and Benjamin Rainsjord”

The learned judge hold that the evidence sufficiently

^explained the kind of occupation meant by the Eainsfords,

and that the mother had as much an occupation of the

house and premises as the head of a family usually has;

and though the sons may have been said to be in the

exclusive occupation up to the time of executing the

assignment, yet, after the execution of that instrument the

mother’s occupation of the premises would refer to her

existing title, and the evidence shewed it was so. A ver-

dict was directed to be entered for the defendant, subject

do the opinion of the court whether the plaintiff could re-

cover
;
and if the court should be of opinion that the plain-

tiff ought to recover, then a verdict should be entered ibr the

plaintiff.

In Easter Term, Smith, Q. C., obtained a rule calling upon

the defendant to shew cause why the verdict should not be

set aside, and a verdict be entered for the plaintiff, pursuant

to the leave reserved.

In this term Kirkpatrick, Q. C., shewed cause.

Vankoughnet, Q. 0., supported the rule, and urged, beyond

the points raised at Nisi Prius, that by reason of the cove-

nant of Mason for renewal of the lease, a greater interest

was created in theEainsford than for twenty-one years, and

therefore the assignment by them to Margaret Eainsford

required to be registered. On this point he cited Goodright

ex. dem. Hall v. Eichardson (3 T. E. 462.)

Burns, J., delivered the judgment of the court.

If it were properly open to the plaintiff to raise an ob-

jection to the defendant’s title upon the argument which

was not raised at Nisi Prius, or relied upon them, still the

objection, now made for the first time, is not a valid one.

The provision respecting registration is that all deeds

and conveyances which shall be made and executed

of or concerning, and whereby any lands, tenements,

or hereditaments, may be anywise affected in law or

equity, may, at the election of the party concerned, be

registered, provided that the deeds or conveyances do not

extend to include any leases at a rack rent, or to any
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lease not exceeding twenty-one years, where the actual

possession and occupation goeth along with the lease.

Tho Eainsfords registered the lease from Mason, it is true
;

hut the question is, whether that were necessary, and

whether the lease for that purpose can be said to effect in

law or equity the premises demised for a longer period

than twenty-one years. It is quite clear that no present

term was created beyond fourteen years by the lease, and

that, if a second term of fourteen years was to exist, it

must be by a new instrument to be executed between the

parties
;
and if Mason did neglect to pay for the buildings

at the expiration of the first term of fourteen years, the

lessees could not, after the expiration of the first fourteen

years, have held the premises under the existing deed—for

the provisions respecting the second term amount only to

a covenant, and not to a subsisting lease.—Evans v.

Thomas, (Cro. Jac. 1'72.) Without a new lease for the

second term of fourteen years, the parties claiming the

estate under the present instrument would have no legal

title; and without such new lease, the premises would not

be affected in law in anywise. Whether it be possible to

construe this instrument so as to hold that the land is

affected in equity by reason of the covenants presently in

the instrument contained upon the execution of it, or

whether the land is to be considered as affected only by a

contingent event independent of the deed, it is of no impor-

tance now to consider. What the legislature meant in the

eleventh section of the act, clearly, was a legal term less

than twenty-one years
;
and here in this lease is no legal

term beyond fourteen years—and therefore there was no

necessity to register the lease in order that the term might

legally subsist against every one claiming under a registered

deed. When the sons executed an assignment of the lease

to the mother, she was in possesion and occupation—not

by virtue of the assignment to her, but by virtue of the

original lease for the remainder of the term : and if they

were not bound to register the original lease because the

term created came within the exception of the statute, nei-

ther was she bound to register the assignment. She was

16 10 U. C. Q. B.
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not bound to register the assignment simply because they

thought proper to register the lease.

The case is simple enough, after all, and creates no diffi-

culty. A legal term is created by deed for fourteen years,

and no more, which required no registry. The parties do.

register it, however, and then assign part of the premises

to another person, who goes into possession, claiming the

residue of the term in that part of the premises. Subse-

quently the assignor mortgages the whole premises, includ-

ing that part assigned, and the mortgagee registers, and

under the mortgage deed claims the residue of the term of

fourteen years from the first assignee, on the ground that,

because the assignor had registered his lease, the assignee

was bound also to register the assignment. That, we
think, is not the law. . The plaintiffs must have known
when the mortgage was taken, the extent of the legal

interest of Benjamin Eainsford, for the habendum in the

mortgage deed is for, and during, and until the expiration

of the term of years which the said Benjamin Rainsford hath

therein f' and the premises in question not being in his

possession, it was the plaintiffs duty to have ascertained,

from the tenant whether anything existed which would pre-

vent Benjamin Eainsford from making an assignment by way
ofmortgage, for the remainder of the term. Benjamin Eains-

ford clearly had no right to make a second assignment,

and the lessors of the plaintiff, under the circumstances,

gain no title by reason of the registry of their mortgage—

-

which is a second assignment. The eleventh section of the

act expressly enacts that the act shall not extend to leases

at a rack rent, or to leases not exceeding twenty-one years,

where the possession and occupation goeth with the lease.

The parties cannot, by their voluntary act of registry, in

cases to which the act does not extend, draw to their acts

the consequences provided by the legislature for another

state of things.

The rule for entering a verdict for the lessor of the

plaintiffs must be discharged, and the postea delivered to

the defendant.

Eule discharged.
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Moore et al. v. The Great Western Eailway Company.

Covenard—Agreement— to construct road-bed of railioay—Assignments of
breaches—Demurrer—Certainty—Engineer s certificate—Necessity for
statement of his name—Dismissal of contractors, how ‘pleaded.

The plaintiffs sued in covenant, on an agreement by which they had
contracted to construct for the defendants the road-bed, in a certain

section of a line of railway. It was provided that the whole should

be in strict conformity with the specifications of the plaintiff’s Chief
Engineer ; that the payments stipulated for should be made upon his

written certificate ; that in certain events he should have power in his

discretion to take the work out of the plaintiff’s hands, and to re-let

the same to others at the plaintiff’s expense—in which case the plain-

tiffs should forfeit all moneys due to them on account of the contract.

Specifications were added of the manner in which the several kinds of

work should be performed, in which it was expressed that the foun-

dation should be of such description as the work should require, and
might in some cases be constructed by means of piles driven in and
arranged according to the directions of the engineer. In a copy of

prices annexed to the agreement, and which had been accepted by ther

plaintiffs, one item was, “Price for piling—Piling in foundations, per
lineal foot, 30 cents.

In assigning the first -nine breaches the plaintiffs averred, that al-

ihou^ they did on, &c.
,
drive certain large quantities of piles, to wit,

(setting out the number in lineal feet), and although the Chief Engi-
neer did, before taking the work out of the plaintiffs hands, to wit,

on, &c., by his written certificate, specify the amount of the said pil-

ing, yet that the defendants had not paid therefor according to the
rat^es agreed on.

Held, on demurrer, that these breaches were not well assigned, for the
following reasons :

—

1. That, as the plaintiffs averred that the engineer had taken the works
out of their hands, and as under the agreement, they had thereby
forfeited all claim, they should also have shewn that their dismissal

did not arise from any fault on their part.

2. That it should have been averred that the quantity of piling done en-

titled the plaintiffs to a certain specified sum, and the non-payment
of that sum should have been stated as a breach : also that the piling

should have peen shewn to have been done in “Piling in foundations,”
as it v/as only for such piling that any price was specified.

3. That the fact of the engineer having given his certificate, being a ma-
terial fact, should have been stated positively, and not merely by way
of recital : and the name of the engineer should have been given.

For a tenth breach the plaintiffs averred, that, after the agreement, cer-

tain explanations, plans, &c., became necessary to enable them to
carry on the work, luit that the engineer, though requested, refused t(-

furnish the same.
Held bad

; for as the declaration shewed that certain specifications were
annexed to the contract, according to which the plaintiffs were to con-
struct the work, it should have been shewn in respect to what part or
description of the work they required additional directions : and also
that the name of the engineer should have been stated.

As an eleventh breach the plaintiffs averred, that after they liad com-
menced the work according to tlie agreement, and while they were
carrying on the same, the defendants wrongfully and unlawfully
ordered them not to proceed, and then wholly dismissed them.

Heldf not necessary to sdiew a more formal disjiiissal.

The plaintiffs sued in covenant on a sealed agreement,

by which they contracted to construct and complete the
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'
"^'^S“oad-bed ” in a certain section of a line of railway at cer-

tain prices, which the defendants stipulated to pay them,

/ t&r oach description of work.

By this agreement the plaintiffs covenanted, that on the
' »«®etion number one, as marked out by the engineer of the

'?^mpany upon a map in the Company’s office, they would,

’^ader the inspection and direction of the Company’s engi-

:m^er appointed,or to be appointed, construct the road in a

•if'aod substantial and workmanlike manner, and in every

OTSjDect complete the road-bed and every other work, matter

thing incident to it, finding all the materials; the whole

in strict conformity with the engineer’s specifications

,^£j?mnexed to the contract, and signed by the parties, and

'cwith such plans, sections, and drawings as should from

to time be furnished by the engineer of the company
the guidance of the contractors

;
the said road-bed to be

4:s0inmenced by the plaintiffs on or before the 1st of February,

‘ES51, and to be in every respect completed, so as to be

.'c??sady to receive the railways, on or before the first of

^!^ovember, 1852 to the satisfaction of the Company's engineer,

by him testified to the Company by his final report and cer-

tTMcate to that effect in writing. And in consideration of the

works thereby contracted for and agreed to be constructed

completed, the defendants covenanted that they would

|?pay, or cause to be paid to the plaintiffs, the rates and prices

i-uj36cified in a paper annexed
;
such payments to be made from

tiime to time^ upon the written certificate of the Company's chief

^M-^ineer, specifying his estimate of the amount of work done and

msidterials furnished

;

but that it should be lawful for the

^mmpany to withhold from the plaintiffs ten per cent, out of

tiaach estimate and certificate until the completion of the

' iworks to the satisfaction of the chief engineer and accep-

li^oee of the same by the company, which ten per cent,

.stiaould be paid with the last instalment within ten days after

tiiko chief engineer should have delivered to the Company
IHs final estimate of work done, and materials furnished,

'^^th detailed measurements
;
and his certificate of the work

^baying been fully completed to his satisfaction, and in ac-

vD©rdance with the contract.
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Then the agreement contained stipulations that in certa^^i

events the chief engineer should have the '-power in his disem^

tion to take the work^ or any part of it, out of the plainiijJM

hands, and to redet the same to others, or to employ \Norh.--

men to finish it, at the expense of the plaintiffs
;

in whicl>

case the plaintiffs are to be liable for all damages and

penditure incurred by the Company in consequence,

shall forfeit all moneys due to them hy the Company on accovrwi

of the contractf as well as the ten per cent, retamed: also,

in case of failure in their contract, the contractors shouM
forfeit all moneys due to them under the contract, as

as the ten per cent, withheld; also, that if any work shoQ.M.

be done by the plaintiffs, not included in the contract,,

price and value of such work should be determined by tiks"

engineer
;
and that the said work, during its progress.,

should be subject to the supervision and inspection of ttW'

engineer, and be made to conform in every respect to his-

directions; also, that the chief engineer should determmx.'

the amount and quantity of the several kinds of work eoxfe-

tracted to be. done, and decide every question that could'

might arise, relating to the construction of the work,

that his decision should be final and conclusive.

Then specifications were inserted of the manner in

the several kinds of work should be performed, among wbiirS^;

it was expressed that “the foundation will be of such df®-

scription as the work requires, and may, in some localitijii%v

consist of piles driven as near together as practicable, and tSha-

spaces filled in with layers of concrete, or if the engineBA

deems proper, the heads of the piles are to be dressed

and timbers framed into them, &c.”

The whole to be executed in a substantial, faithful,

workmanlike manner, subject to the constant supervisi5>iCv

and inspection of the engineer, who shall give such dire<ij-

tions from time to time, additional to, and explantory oftjhi,'-

specifications, as occasion may require. There was

nexed to the agreement a copy of the plaintiff’s jiroposaf dt
prices, which had been accepted, and 'which tlio CompaiLijjc

agreed to jiay, one item of which was Price for pilijuf—
piling in foundations per lineal foot, thirty cents.'’ Nothir^;
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more than what is above stated was mentioned in the con-

tract, or papers referred to on the particular subject of piling.

The plaintiffs in their declaration assigned as their first

breach of this covenant by the defendants, that although

they, the plaintiffs, had always pei-forraed and kept all

things mentioned in the agreement to be by them performed

and kept
;
and although they did commence the said work

according to their covenant in that behalf, and in the exe-

cution of the said work, did, on and before the first day of

July, after making the agreement, drive a large quantity,

to wit, 13,990 lineal feet of piles, under and by the direc-

tions of the chief engineer of the said Company; and although

the said engineer did afterwards, and before the said engineer

had taken the said ivorks, or any part thereof, out of the hands

of the said plaintiffs, to wit, on the day last aforesaid, by his

written certificate specify his estimate of the amount of the said

piling so done by the plaintiffs, to be 13,990 lineal feet, of

which the said Company then had notice; yet the said

plaintiffs say, that the said Company did not then pay, nor

have they yet paid to the plaintiffs therefor, according to the

rates mentioned in the proposal of the said plaintiffs, as in the

agreement in that behalf mentioned, or any part thereof,

although the said plaintiffs then demanded the same, &c.

The plaintiffs then assigned, as a second breach of the

covenant, that they did afterwards, and before the 1st day

of August next after making the agreement, in the execu-

tion of their contract, drive a certain other large quantity of

piles, under and by the direction of the said engineer, which

together with the quantity above mentioned, amounted

to 28,000 lineal feet, and although the said engineer did

afterwards, and before he had taken the said works, or any

part thereof, out of the hands of the said plaintiffs, to wit,

on the day last aforesaid, by his written certificate, specify

Ms estimate of the piling so done by the plaintiffs up to that

day to be the amount last aforesaid, of which the said Com-

pany then had notice, yet the said company hath not paid

therefor after the rates mentioned in the said proposal of the

plaintiffs, or any part thereof, although the said Company
was then requested to pay the same, &c.
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In a third assignment of a breach, the plaintiffs claimed

exactly in the same terms for 29,300 lineal feet of piling in

all, done before the first of September.

In a fourth assignment of breach, they claimed for 34,544

lineal feet of piling in all, done before the 31st of October,

exactly in the same terms, except that in this breach the

works ‘^‘although the said Company was then requested to

pay the same,” were omitted.

In a fifth assignment of breach, they claimed for 64,350

feet of piling in all, done before the 30th November, 1850,

exactly in the same terms as in the fourth breach, omitting

the allegation of a request to the Company to pay.

In a sixth assignment of breach, they claimed for 64,350

lineal feet piling in all, done before the 1st January, 1851.

This breach was charged in the same terms as the fourth

and fifth, omitting the allegation of request to the defen-

dants to pay.

In the seventh and eighth assignment of breaches the

plaintiffs claimed exactly in the same terms as in the sixth,

for increased quantities of piling done before the days there-

in mentioned, not alleging a request to pay.

In a ninth assignment of a breach, they charged that

after the commencement of the work, and before the 1st of

March, 1852, and in excution of the contract, they drove a

large quantity of piling, of the kind and character mentioned

in the said proposal of the plaintiffs^ by and according to the

directions of the said engineer, to wit, 69,348 lineal feet; and

that, although the said engineer did afterwards, and before

the said work, or any part thereof, was taken out of the hands

of the said plaintiffs, and before the commencement of this

suit, to wit, on the day and year last aforesaid, by his writ-

ten certificate, specify his estimate of the amount of the said

piling, &c., of which the said Company then had notice, yet

the said defendants did not then pay, nor have they yet paid

to the plaintiffs therefor, according to the rate mentioned in

the said proposal, &c., or any part thereof, &c.:—omitting

any allegation of request.

In an assignment of a tenth breach, the plaintiffs declared

that after the agreement—viz., on the 1st of February, 1851,
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and on divers other days between that day and the com-

mencement of this suit, it became necessary for the comple-

tion of the said work, &c., and for the information, assist-

ance, and guidance, of the plaintiffs in the execution thereof

for the plaintiffs to be furnished with explanations, direc-

tions, plans, sections, and drawings, of and concerning the

said work
;
yet that neither the said Company nor the said

engineer did furnish the plaintiffs with such explanations,

&c., as were necessary to enable them to execute the said

work when required, according to the said articles of agree-

ment, and the plaintiffs’ covenant in that behalf—although

the said plaintiffs, on the day last aforesaid and on the said

other days, and before the commencement of this suit, de-

manded the same from the said engineer, who then and on

the said other days refused to give such explanations, direc-

tions, plans, sections, and drawings
;
whereby the plaintiffs

were greatly hindered and delayed in executing the said

work, contrary to the said agreement, &c.

The plaintiffs assigned also, as an eleventh breach, that

after they had commenced the work, according to the agree-

ment, and while they were carrying on the same, and before

this suit—viz., on the 26th of March, 1852, the defendants

wrongfully and unlawfully ordered the plaintiffs not to proceed

with the said work, and then wholly dismissed them from further

prosecuting the same, contrary to the true intent and mean-

ing of the said agreement and of the defendants’ covenant;

whereby the plaintiffs were wrongfully hindered from car-

rying on and completing the said work, and from making

great gains, &c,, and also lost divers large sums of money
earned and due from the defendants to the plaintiffs, for

work done upon the same, and for materials furnished, &c.;

and also the said ten per cent, withheld from the plaintiffs

on work and materials upon which the defendants have

made payments
;
and so the defendants have broken their

said contract, &c.

To all these breaches the defendants demurred specially,

assigning a variety of causes in respect of each
;
which, so

far as they are material to the decision of the case, will be

found in the judgment.
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Cameron, Q. C., and Vankoughnet, Q. 0., for the demur-

rer, cited as to the first nine breaches, Gattj v. Field, 9

Q. B. E. 431; Sturge v. Rahn, 4 Ex. 646; Applemans

V. Blanche, 14 M. & W. 154; Esdaile v. McLean, 15 M. &

W. 2Y^
;
Webster V. Crouch, 2 Ex. 555. As to the tenth

and eleventh breaches, Nash v. Breeze, 11 M. & W. 352;

Pontifex v. Wilkinson, 1 C. B. 75
;
Hayward v. Bennett, 3

C. B. 404; 5 C. B. 593, S. C.

Freeman (with him Read), contra, cited Bissex v. Bissex,

3 Burr. 1729; Nash v. Brown, 13 Jur. 126; Ekins v. Evans,

2 U. 0. E. 144; Eowe v. Eoach, 1 M. & S. 304
;
Tigar v.

Gordon, 9 M. & W, 347; Eyalls v, Bramall, 1 Ex. 734;

Ewart V. Bowes, 5 IT. 0. E. 445
;
Eeynolds v. Shuter, 3 IT.

C. E. 377; Brymer v. The Thames Company, 2 Ex. 549;

McIntosh V. The Midland Counties Eailway, 14 M. & W.
548

;
Cort v. The Ambergate, Nottingham, Boston, and

Eastern Eailroad Company, 15 Jur, 877; Wilkes v. Atkin-

son, 1 Marshal, 412
;
Wood v. The Copper Miners’ Company

7 C. B. 906
;
Jones v. Connock, 17 L. J. (Ex.) 371

;
Kemble,

v. Mills, 1 M. & Gr. 757.

Eobinson, C. J., delivered the judgment of the court.

As regards the first, second, third, fourth, fifth, and sixth

breaches, I am of opinion that they are not well assigned, in

the following respects. The plaintifl's themselves give us

to understand that they did not complete the work, but that

the engineer had taken it for some reasons out of their hands

;

and yet they claim it to be their right, and, as a matter of

course under the contract,that they should be paid for what
they had done, according to the engineer’s certificate. But

that is not so; for if the work was taken out of the plain-

tiffs’ hands, by reason of their failure to do what they had

agreed to do, then, according to the express terms of the

agreement, they had forfeited all claim to anything that

might otherwise be due to them under the contract; and the

plaintiffs having themselves stated that the work has been

taken out of their hands, wo are not to presume that that

was done wrongfull}^ without a cause. They should

therefore either have told us something more than they have

done, or not told us so much. They should have showed
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that.though they had lost the job, it was not from any failure

on their part, and so that their dismissal, notwithstanding

the clause on that point in the agreement, could not inter-

fere with their right to recover for what they had done.

I think also, that as the plaintiffs are in this action claim-

ing, under th^se breaches, a certain sum of money as a

stipulated compensation for certain work, and not suing, as

in case of tort, for general damages, to be measured by the

discretion of a jury, they ought to have averred that the

quantity of piling done entitled them to receive a certain

specified sum, under the contract; and should have claimed

that sum,or rather should have stated in the breack the non-

payment of the same, or any part thereof, mentioning the

amount. The piling is not stated to be done in piling in

foundations,” and it is only for piling so done that any price

is specified in contract. It may be that piling could not, in

the nature of things, be required for any other purpose
;
but

if that be so, which I do not assert, it could only shew that

the plaintiffs could with truth have claimed the price,

fixed, as being for ‘‘piling in foundations,” and they should

have done so, and brought themselves within that item in

the specifications. We cannot know judicially that all

piling must inevitably be for the purpose of foundations
;
it

is no principle of law: and even if it were clearly shewn

that the piling done was such as must have entitled the

plaintiffs under the contract to the thirty cents per lineal

foot, still, in my opinion, the plaintiffs should have stated

the sum to which they were entitled, because the jury must

found their verdict upon it.

Wo think also that the plaintiffs have not stated their

cause of action in a manner sufiiciently direct and positive.

They should have averred that they did the piling upon

the section, as marked out by A. B., the chief engineer,

upon the map referred to, under his direction, and in a

good and workmanlike manner, in conformity with his

specifications, and . to his satisfaction, and should then

have averred that the engineer gave his certificate of the

amount of work done, &c. Instead of this, it is put by

way of recital, the allegation in the first breach being.
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that although the plain tifT did such and such work, and

although the cn<y;incGi* gave his certificate, &c. I incline

to think the name of the engineer should have been stated,

because the plaintiffs can claim for no work except under

a certificate— it is the foundation of -their claim; and

the giving of this indispensable certificate is therefore a

material traversable fact; but as it is alleged here, the tra-

verse could only be that the chief engineer did not give

such certificate, &c., which might be taken as a denial

either that any certificate was given, or that the person who
gave it was the compan^^’s engineer. We could not tell

what was intended to be denied. This is not mere induce-

ment; it is something necessary to be shewn as the foun-

dation for a recovery. The plaintiffs could not but have

knowledge of the person whose certificate they held
;
they

should therefore have stated his name, in order that it might

appear whose certificate they relied upon. The defendants

in that case could take a single and proper issue, according

as they might choose to deny either that the person so named
was the proper person to certify,or that he did in fact certify*

For these reasons, I think the first, second, third, fourth,

fifth and sixth breaches are badly assigned
;
and the seventh,

eighth, and ninth are subject to the same exceptions,and are

also insufficient in my opinion.

The tenth breach is for a default of another kind—that is,

for not furnishing the plaintiffs with explanations, direc-

tions, plans, &c., which were necessary for enabling them

to go on with their contract. The declaration shews that

there were specifications of the work annexed to the con-

tract; and we must suppose in the absence of any aver-

ment to the contrary, that these were sufficient, unless

alterations should bo made in the method of doing the work,

whicli the company, through their engineer, were to bo

always at libert}" to introduce. But it might be that, besides

what the specifications expressed, additional directions

might be required; and there is in the agreement a stipula-

tion “that the company’s engineer shall give such directions

from time to time, additional to and explanatory to the

specifications, as occasion may require.” I see no reason
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to doubt that any refusal or neglect of the engineer to do,

on the request of the plaintiffs, whatever occasion might

require in this respect,would subject the defendants to an

action as for a breach of their covenant. The question is,

whether a good-cause of action of that description is stated

in this assignment of the breach. The plaintiffs ought, I

think, to have averred that they had commenced and were

prosecuting their work
;
or that they desired to commence

it, and could not till furnished with certain additional

directions. But I am not clear that laying the breach as

they have done in that respect is fatal. It is, however, my
opinion, that as the parties had contracted for the work to

be done according to certain plans and sj^ecitications

annexed, we cannot understand the plaintiffs to be com-

plaining that the defendants,or their engineer, never furnished

any plans or directions, whereby they (the plaintiffs) were

wholly disabled from proceeding; but that—either in conse-

quence of some alterations being made,or by reason of some

deficiency in the specifications that had been furnished

—

the plaintiffs found it necessary to require, and did require,

additional or explanatory directions. To enable the plain-

tiffs to recover in consequence of a failure to give them such

directions, it appears to me they must shew in respect to

what desciption or part of the work they required addi-

tional directions, and that they did require such directions.

Then the defendants would know what refusal or neglect

they were charged with, and the jury would have some-

thing to guide them as to the necessity of the directions,

and the damages which the want of them might have

occasioned.

For all that is stated in the declaration, the plaintiffs,

immediately after signing the contract,might have demanded

of the engineer to give, in the words of the contract, “ all

such explanations, directions, &c., as were necessary for

enabling them to execute their contract,” as if no specifica-

tions at all had been furnished, and pointing out nothing as

to which they wanted further information. The engineer, in

reply to such a request, might reasonably answer that they

had their specifications and directions already
;
and yet the
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plaintiffs may, by this general and vague manner of declar-

ing, bring up the question whether all these long specifica-

tions, going into a multitude of particulars, were sufficient

as a guide for every part of the work, without pointing

out in what respect they failed. This would be a most

inconvenient issue to try, and a very difficult charge for

the defendants to meet.

The plaintiffs should have averred that it was necessary

for them to have certain additional plans or directions for

doing some certain parts of the work; that they had

requested such plans or directions, &c., and had not re-

ceived them.

I think, on special demurrer, the tenth breach is not suffi-

ciently assigned, and that there should have been an aver-

ment that a certain person (naming him) was at the time

chief engineer of the company
;
that they requested of

him, as such chief engineer, to furnish the directions, &c.,

required for doing some particular, work
;
and that he re-

fused or neglected to give them.

The eleventh breach is in substance for the wrongfully

preventing the plaintiffs from going on with the work.

The declaration states that while, the plaintiffs were carrying

on the work (not alleging that they were carrying it on, and

had carried it on, according to the contract), the defen-

dants wrongfully and unlawfully ordered them not to por-

ceed loith it, and then wholly dismissed them from further

prosecuting the same, contrary to their covenant. The case

cited, of Cort v. The Ambergate Eailroad Company, sup-

ports this breach against the objection relied upon—that

the plaintiffs should have shewn a dismissal by a formal

binding order of the board, or an actual prevention of the

plaintiffs from going on with the work. We think this

breach is in substance sufficient, or at least that it is not

bad for any of the causes of demurrer pointed out.

If the plaintiffs had subjected themselves to bo rightfully

dismissed, the defendants should have shewn that by a plea.

I think, as the contract expressly provides for the defen-

dants’ dismissing the plaintiffs in case of any failure on their

part, the plaintiffs should, in point of form, have averred
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that they were carrying on the work according to the con-

tract, but that the defendants nevertheless wrongfully dis-

missed them. The defendants, however, have not taken

any such exception, and the plaintiffs’ averments that the

defendants wrongfully dismissed them does imply that their

was no failure on their part
;
so that the defendants might

have shewn that the plaintiffs had incurred their dismissal

by a failure on their own part, if the facts were so. We
think the plaintiffs entitled to judgment on the eleventh

breach, and the defendants on the others.

Draper, J., and Burns, X, concurred.

Judgment on demurrer for plaintiffs on the eleventh

breach, and for defendants on the others.

Pringle, Clerk op the Peace, v, McDonald, Treasurer

OP the United Counties op Stormont, Dundas, and
Glengary.

Clerk of the peace—fees.

A Municipal Council, in 1850, passed a vote assigning to the Clerk of

the Peace a fixed salary for that year, “in lieu of all fees.” Held (the

Jury Act 13 & 14 Vic. ch. 55, having been subsequently passed), that
this could not debar him from claiming the fees allowed by the stat-

utes for preparing the jury books for the following year.

Brough, in Easter term, obtained a rule nisi on the trea-

surer to shew cause why he should not be compelled to pay

over to Pringle, clerk of the peace 90^. 8s. 9c?., being the

balance of money due him for services rendered by him in

1850, as clerk of the peace, in preparing the jurors’ book

for 1851, and other services rendered by him pursuant to

the statutes 13 & 14 Yic. ch. 55, according loan account de-

livered in by him on the 3rd of October, 1851.

Mr. Pringle filed an affidavit of a demand made on the

treasurer, who refused to pay the above balance,givingonly

as his reason that the council objected to his doing so, con-

sidering that the salary voted to him of 150?, per annum in

January, 1850, as clerk of the peace and township clerk,

“in lieu of all fees,” precluded his making a demand for

the services rendered by him in 1850, in preparing jurors’

lists and other services for procuring juries for the year
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1851, for which services fees are assigned to the clerk of

the peace by the statute passed in 1850.

The question was, whether the council assigning to Mr.

Pringle in 1850, by their vote of January in that year, a

salaiy of 150?. for the current year, in lieu of all fees, debar-

red him from claiming the fees assigned by the Jury Act to

the clerk of the peace for services rendered under that and

the former Jury Act. The fees came to about 190?., of which

the treasurer paid to Mr. Pringle 100?. on account, but on

the understanding that such' payment was not to prejudice

the question now raised, and was to be refunded, if his claim

should be found illegal.

Vankoughnet, Q, C., shewed cause. •

Eobinson, 0. J., delivered the judgment of the court.

We think the applicant is entitled to have this rule made
absolute. The 12th Victoria, chapter 81, section 81, makes
it the duty of the treasurer to pay the fees assigned by that

act to the clerk of the peace; and this, therefore, is a case

in which the court may grant a mandamus to the treasurer

at once, though he is a subordinate officer.

Upon the reason of the thing, we think it cannot be held

that, because the municipal council has assigned to the

clerk of the peace a salary of 150?. a-year for discharging

what were then his duties, he is therefore compelled to fore-

go the remuneration which the legislature have, by an act

subsequently passed, directed to be paid to him for other

duties, which arc wholly additional. The effect would be,

in this case, that his whole salary would be less than the

fees which the legislature has thought it fit to grant for

new and very troublesome duties; and besides losing the

difference, he would have to go unremunerated for all his

other services.

The council may in their discretion revise their regula-

tion of his salary, in consequence of the change made in his

duties, if they cun insist upon his being paid by a fixed

salary, but it would be unreasonable and unjust to hold

that ho must be limited to his present salary, and receive

nothing for doing the now duties. The council cannot thus

deprive him of the fees which a statute of the province al-

lows to him. Eulo absolute.
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The Earl op Elgin v. Crosby.
Administration bond, action on—Practice.

The next of kin cannot claim substantial damages in an action on an ad-
ministration bond, where no decree for distribution has been obtained,
by shewing merely that the administrator has received moneys for the
estate.

The proper course for the defendant in such case is, to apply to the
court to stay proceedings on the bond until a decree for distribution

has been obtained.

The action was by his Excellency Lord Elgin, Governor

General of Canada, and was brought on a bond taken under

our Court of Probate Act, 33 Geo. III. ch. 8, to one of bis

Lordship’s predecessors in the Government of Upper Can-

ada, to secure the due administration of the effects of one

Wells, by the administrators of his estate (Patton and Bas-

tedo.) This defendant gave the bond sued on as one of their

sureties.

The breaches assigned were, 1st. That the administrators

did not well and duly administer, but wasted the goods of

the estate.

2ndly. That they did not make and render a just and true

account of their administration on or before the 1st of ISTo-

vember, 1833, (the day named in the bond).

The defendant, besides the Yth, 10th, and 12th pleas,

which were demurred to, and held insufficient (a), pleaded,

1st, Non est factum,

2ndly, That Patton and Bastedo never were adminis-

trators.

3rdly, That no goods of Wells came to their hands,

4thly, That Patton and Bastedo duly administered all that

ever came to their hands.

5thly, That the administrators did not waste any of the

goods, &c., that came to their hands.

6thly, To the second breach, for not accounting—that the

administrators did duly account, &c.

8thly. That the administrators were unable, by using all

due diligence, to complete their administration by the 1st

of November, 1833
;
and that the performance of the con-

dition, as regards the rendering an account of the adminis-

tration on or before that day, became impossible.

To which the plaintiff replied, ‘‘De injuria^

(a) Ante page, 97.
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9thly, General performance of all the conditions in the

bond.

llthly, Nunquam indebitatus.

At the trial, before Draper, J., at Woodstock, a verdict

was given for the plaintiff for 80^,, on account of money

received and not distributed or applied according to law

;

subject to the exception taken at the trial, that no action

can be brought on a bond of this description until the

administrators have by a proper proceeding been cited to

account in the Probate or Surrogate Court, (as the case may
be), and a default ascertained and pronounced upon there.

The action was proved to have been brought at the instance

of a son of the intestate.

Hagarty, Q. C., accordingly moved for a nonsuit, or that

a verdict be entered for the plaintiff on the leave reserved

at the trial
;
he cited Archbishop of Canterbury v. Wills. 1

Salk. 315
;
Greerside v. Benson, 3 Atk. 248; Archbishop of

Canterbury v, Thomas, 1 Cox, 399.

Leith shewed cause, and cited Archbishop of Canterbury

V. Kobertson, 3 Tyr. 416.

PoBiNsoN, C. J., delivered the judgment of the court.

The pleadings in this action were before us last term on

demurrers to three of the defendant’s pleas. The judgment

given by us then was not upon any point brought up on the

argument of this rule. In England these bonds for securing

due administration have been seldom made use of in the

Common Law Courts, an there are but few cases to guide us

in deciding any points which may be presented in actions

upon them.

The bond taken under our Court of Probate Act is pre-

cisely in the same form with regard to the condition, as

the bonds taken in England under 22 & 23 Car. II. ch. 10,

for the same purpose—the conditions, and object, and effect

of which bonds are clearly stated by Lord Tenterden, in his

judgment given in the Archbishop of Canterbury v. Tappen

(8 B. & C. 151). After examining that judgment and the

case more recently decided of Archbishop ofCanterbury v.

Eobertson (3 Tyr. 416), wo have to consider that in the case

now before us wo have the next of kin or one of the next

It 10 u, c. Q. B.
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of kin, of ail intestate, suingin the name of the Judge of the

Court of Probate upon an administration bond : that no
decree is shewn to have been made in favour of the next of

kin, directing distribution of what has remained after pay-

ment ofdebts
;
and that the plaintiff (by which I mean the

person promoting the suit) is claiming substantial damages
on no other ground than because he has shewn to the satis,

faction of the jury that the administrators, or one of them,

leceived a sum of money, which, for all that appears, ma}^

be still in hand not wasted or misapplied, but merely not

shewn to have been administered, either in paying debts, or

otherwise—and this, too, in a case in which it was proved

that there is a judgment debt due by the estate more than

sufficient to cover all the assets shewn to have been received.

The judgment of the Court of Exchequer in the case of the

Archbishop of Canterbury v. Eobertson, appears to us to be

a clear authority for holding that under such circumstances

the plaintiff can recover nothing more than nominal

damages.

And if it appears hard that, when a suit has been thus

brought on the bond in the name of the judge, but at the in-

stance of a party not entitled to recover substantial dam-

ages, the obligees should be subjected to costs, by having

nominal damages awarded against them,—the answer to

that is, that, instead of pleading a number of false pleas,

which entitles the plaintiff to costs, the defendant might have

taken the course suggested in the case of the Archbishop of

Canterbury v. House (1 Cowp. 140), and applied to this

court to stay the proceedings on the bond, until a decree

for distribution had been obtained.

If this verdict for 80^. could be supported on what was

proved in this case, then, whenever the next of kin could

show that the administrator had assets in his hands, he

could put the bond in suit, though it might be yet uncer-

tain whether he would ever have a claim to anything.

The learned judge will settle the verdict upon the differ-

ent issues, according to the understanding at the trial.

We could not properly make the rule absolute, either for

a nonsuit or verdict for defendant, because the plaintiff
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has a judgment on demurrer on some of the pleas, and

entitled to nominal damages on other pleas. We can only

dispose of the case by granting a new trial, without costs,,

unless the plaintiff will consent to take a verdict for a

shilling. Eule accordingly;

WlLLIAMS V. NoXON

Promisso7'y Note—Fictitious payee.

Where a note is made payable to a fictitious payee, and not to his order
or bearer, a person receiving it from a third party for value cannot
maintain an action against the maker by declaring as on a note pay-
able to bearer.

This was an action brought upon a i^romissory note, of

which the following is a copy :

0ct.2Sth, 1847.

‘‘ Eighteen months after date, I promise' to pay J. E. Mc-
Millan the sum of seventy-five pounds, H. Cy., with interest.

Yalue received.

“Witness present, (Signed) “Gilbert EToxon/*'

(Signed) “Jonathan D. Morden.”

The point preserved on the trial was, whether the plain-

tiff could recover the amount thereof under a count de-

scribing it as a note payable generally to bearer, or under

any of the counts in the declaration,—the payee in the said

note being a fictitious payee, which the defendant knew at

the time of making said note
;
and the plaintiff having taken

and received the said note in good faith, not being aware

that the payee, J. E. McMillan, was a fictitious payee

—

and

he, the plaintiff, having given value for the said note to ono
Selim Pettit, who received the note from the defendant.

Bichai'ds for the plaintiff,—The law will intend that this

is in some way^ a contract binding on the defendant, and it

can only be enforced by treating it as a note payable to

bearer. It is analagous to a note payable to one’s own or-

der, which may bo declared on as payable to bearer.

—

Hoop-
er v. Williams, 2 Ex. 13. In Cruchloy v, Clarance, 2 M. &
S. 90, the note was made payable to the order of

,
and Le

Blanc, J., considered it the same as if payable to bearer : the

insertion of a fictitious payee can have no other effect. He
referred also to Bennett v. Farnell, 1 Camp. 130, and to the

cases cited in the judgment.
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Patterson, contra. The plaintiff should have enq^uirecT

who the payee was. The cases cited are all on instruments

payable to order or bearer, and therefore purporting to be

negotiable. If the payee had been in existence, the plain-

tiff could not have sued, and there is no reason why he

should be put in a better position because there happened

to be no such person.

Robinson, C. J., delivered the judgment of the court.

We are of opinion that the plaintiff cannot recover in this

case, and that a verdict for the defendant should be entered

or a nonsuit, if the plaintiff can have any reason for desir-

ing that in preference. There being no privity shown be-

tween the plaintiff and defendant, apart from the note

—

that is, no transaction between them which can support a

recovery on any of the common counts—the single ques-

tion is, whether on a promissory note knowingly.made pay-

able by the maker Lo a fictitious payee, any person who
takes it for value from a third party—that is, not from the

maker—can maintain an action upon it by declaring as on

a bill payable generally to bearer. We think he cannot;

and that the cases of Collins v. Emett (1 H. Bl. 318), and of

Gibson v. Minet (3 T. R. 481, 1 H. Bl. 569), give no sup-

port to such an action. In the elaborate opinions delivered

by the judges in the House of Lords, while the case of

Gibson v. Minet was depending there in error, it happened

that they sometimes spoke of a bill made payable to a ficti-

tious payee, without being careful to add, “ or order,” and

so may be thought to be speaking of a bill which, like this

note, was simply made payable to a person not in existence,

and without the words or order ” or “ or bearer,” and so

wanting even the appearance of being indebted to be nego-

tiable; but it is clear they never meant to apply their obser-

vations to a paper of that kind. There was no necessity

that they should, indeed
;
for in that case of Gibson v. Minet

as well as the cases cited in it, the question was only raised

in respect to a bill professing on the face of it to be nego-

tiable, and even in respect to such a bill the Lord Chan-

cellor, and some of the judges of great eminence, thought

it impossible that the party could legally recover as, on a

bill payable to bearer.
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The difference between such cases and the present is

obvious. In all of them the purchaser of the bill or note,

ignorant that the payee was an imaginary person, might

well believe that he was acquiring a good negotiable

security, in the ordinary course of business : but this plain-

tiff, taking a note payable to McMillan alone, and not to

his order or to bearer, had no reason to imagine that he

was becoming the holder of a note on which he could pos-

sibly bring an action, or in which he could hold a legal

interest. His situation is not changed in point of law by

McMillan being a fictitious person
;
for if he had been a

real person the plaintiff could not have taken a real inter-

est in the note, either by endorsement or delivery from him.

The whole reasoning on which an action as upon a note

payable to bearer has been sustained in the cases referred

to, fails in this case. In Collis v. Emett, Lord Loughbo-

rough says, When a security is negotiated, on which, by

the terms of it, the party receiving it, apprehends he has a

clear right to recover, and by the insertion of the name of

a fictitious person his recovery is impeded, (it being impos-

sible to prove the order of a person who has no existence),

it should seem in point of law, precisely the same in effect

as if it had been made payable to bearer.” In Gibson v..

Minet, all the judges speak of the fraud of affecting to put

a billin circulation under circumstances which makes its cir-

culation impossible.

The note before ns was a note apparently not intended

to circulate; it could not circulate legally. One of the

learned judges says in the case referred to (p. 589), ‘Tn

the case of drawing bills of exchange to the order of a

fictitious payee, the drawer and acceptor, knowing the fact,

have no reason to complain of any injury to them.” Now,
in this case, the plaintiff must have known well that he

was taking a bill which by law was not negotiable, any
more than an agreement to deliver merchandise; and he

has no reason to complain that ho is impeded in his recov-

ery by any fraud, for if the payee had been real he would
have been equally unable to sue.

Rule absolute.
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Cotton v. Stokes.

Intey'pleader— Trespass maintaitiahle against the execution creditor.

The claimant of goods seized, by accepting an interpleader order, does
Hot waive his right to bring trespass against the execution creditor

for seizing and selling his goods.

A. having seized goods of B.
,
which were claimed by C.

,
a feigned issue

was directed by the Court of Common Pleas between A. and C. to try
the right. While this issue was pending, C. brought an action of tres-

pass in this court against A. for taking the goods, and carried it down
to trial at the same assizes with the interpleader issue.

The learned Chief Justice at Nisi Prius, refused to direct a nonsuit on
the ground that such action could not be maintained during the pen-
<lency of the feigned issue

;
and the plaintiff, having succeeded on

that issue—and having established a claim to damages in this action

—

was held clearly entitled to retain his verdict.

But semble, that such suit should not have been brought until the deci-

;sion of the interpleader order, and that the defendant might have ob-

tained a stay of proceedings on application to the proper court.

'Trespass. For taking a quantity of lumber, and a num-

^ber of saw-logs belonging to the plaintiff..

Pleas. First, not guilty
;
second that the lumber and saw-

logs were not the property of the plaintiffs.

At the trial, before Eobinson, C. J., at Toronto, the ques-

tion to be determined was, whether a certain bill of sale

by way of mortgage, given to this plaintiff by one Eaton,

to whom the lumber and saw-logs had belonged, was given

honestly and bona fide to secure a debt due by him to the

plaintiff; or whether it was colourable or fraudulent, upon

understanding with the plaintiff, and in order to defeat

.executions at the suit of other creditors of Eaton.

The property was seized by the sheriff after the bill of

-tjalo was given, upon an execution which Stokes had taken

out against the goods of Eaton, and upon other executions;

smd on the 28th of February, 1852, after the seizure, and

after this plaintiff, Cotton, had made claim to the property

noder the bill of sale—the usual interpleader order was

made at the instance of the sheriff, upon hearing the attor-

.neysvof Stokes (the execution-plaintiff,) and of Cotton (the

now plaintiff), as well as of the sheriff, directing an issue

la which Cotton should be plaintiff and Stokes defendants,

it© determine whether the goods, or any part of them, were

Ihe goods of Cotton at the time of the delivery of Stokes’s
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execution to the sheriff
;
the sheriff to withdraw from the

possession of the goods in case satisfactory security should

within six days be giv^en to him for their safe keeping in

the mean time, otherwise to proceed to sell under the execu-

tion.

No security was given, and the sheriff, in consequence,

sold under the execution.

At the trial of this cause—after the plaintiff had given

evidence in support of his bill of sale, to shew it made in

good faith to secure a just debt, and to indemnify him for

advances to be made, and liabilities assumed on account

of Eaton—the defendant moved for a nonsuit, on the

ground that while the interpleader suit was pending

(which stood for trial at the same assizes) it was not com-

petent to this plaintiff to proceed in this action for an

alleged trespass in the execution creditor in seizing the

property.

The learned Chief Justice held, that sitting at Nisi Prius,

he had nothing to do but to try the issues upon the record

in this case, as well as upon the feigned issue which had not

yet been disposed of
;
but if the plaintiff could not con-

sistently with the interpleader order carry on this suit, as

he was doing, the proper remedy was, to have moved to

stay his proceedings, or to move to restrain the plaintiff

from entering up judgment on his verdict, or to set the

verdict aside.

He considered, that though the sheriff’s sale took place

under the terms of the interpleader order, yet that it was

the seizure of the goods by the sheriff which would be a

trespass or not to Cotton, according as his mortgage should

be ultimately held entitled to prevail; and that the sale,

though it took place according to the terms of the order,

was still a consequence of the seizure, and must ultimately

be held to have boon a wrongful act, if the seizure should bo

proved to have been wrongful.

Upon this direction given to the juiy, they found that

mortgage to have been given to Cotton in good faith, for a

debt due. It was ])roved that at the sherill’s sale one

Hutchinson had bid off the i)io])crty, and paid nearl}’’
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300^. for it but upon some understanding between Cotton,

and him, the lumber had ultimately come into Cotton’s pos-

session.

The jury were told that the effect of that should be to

limit the damages to the amount of the sum which Cotton

had to pay in order to get the property into his hands, or to

any reasonable recompense beyond that, for the charge he

had been put to otherwise.

A verdict was thereupon found for the plaintiff for 300/.

Crooks obtained a rule nisi to stay all proceedings in

this cause, and to set aside the verdict, and for a new trial

without costs, on the law and evidence, and for misdirec-

tion and rejection of evidence, and for excessive damages, on

affidavits filed
;

to which

Cameron, Q. C., shewed cause.—The act is only for the

relief of the sheriff and other officers, who have a claim to

protection
;
but the party who sets them in motion stands

on a different footing, and is liable both in law and justice.

The sheriff, even, is liable in trespass quare clausum fregit,.

for any excess accompanying the seizure—Abbott v. Kich-

ards, 15 M. & W. 194
;
a fortiori, therefore, may the execu-

tion creditor be sued. No such case has occurred in England,

but where there is a clear injury there must be a remedy;

and the plaintiff, having shewn himself entitled to damages,

should be allowed to retain them.

Ragarty, Q. C., (with whom was Crooks'), contra. There

is no precedent for such an action as this
;
the parties

having submitted to an interpleader issue, which is a crea-

ture of the law for that purpose, must be held to have

referred the whole matter to the decision on that. The de-

fendant might have obtained a stay of proceedings by apply-

ing to this court; and at all events there should be a new
trial now, to enable him to plead a former recovery. He
did nothing but what the law allowed, and nothing which

could make him liable in trespass for consequential damages..

If the plaintiff suffered any loss by the sale, it was his own
fault, for he might have given security and taken the goods

—but he did not choose to do so.
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Eobinson, 0. J.—Both parties, upon the argument of

this case, admitted that they could find no authority

expressly bearing upon the question which this application

brings up. The case of Abbott v., Eichards (15 M. & W.
194) is certainly not in point, for there trespass was brought

against the sheriff for proceeding to sell as directed by the

very terms of the interpleader order, which was similar to

the order issued in this case. The action was brought

after the claimant of the goods had got a verdict in his

favor upon the interpleader issue. At an early stage of

the cause the sheriff moved the court of Exchequer, in

which the action of trespass against him was pending,

to stay proceedings in it, because the sheriff had done

nothing but what he was permitted and bound to do under

the interpleader order. The court did stay the proceedings,

observing that the statute undoubtedly gave to the court

full authority, in their discretion, to make such an order as

they had made : and they add, “ then when the court, or a

judge, having a discretion so to do, orders the sheriff to sell

the goods, it would be monstrous if he were afterwards to

bo held responsible in an action, for selling them, under

that order. “ It would be doing,” they said, “ a grievous

injustice to the officer of the court,” and that was all which

they intended to prohibit the defendant from doing. “ The
only question,” Baron Alderson said, was, “whether the

court ought to allow the plaintiff to go against the sheriffs

for the acts which were done by him,under the interpleader

rule.”

The case now before us presents no suclu question.

Undoubtedly, it seemed to me, when I was sitting at Nisi

Prius, that it was repugnant to reason, and was altogether

inconvenient, that while the interpleader issue from the

Common Pleas was still untried, which was to determine

whether Cotton, the claimant, was the owner of the goods

or not, there should be going on in this court an action of

trespass by Cotton—not against the sheriff, but against the

execution creditor—for seizing the same goods,and that both

should bo standing for trial at the same assizes. The jury

in the interpleader case might find in favor of Cotton, and
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in the trespass case against him, or vice versa, which would

be absurd—still, I considered, that all I had to do at Nisi

Prius, was to dispose of the several cases before me, upon

the issues raised in them. If there was anything wrong

in the trespass case going on under the circumstances, the

defendant should have moved the court in which it was

proceeding to stay proceedings in it till after the inter-

pleader issue had been finally been determined—or might

still move to stay proceedings in this verdict, if the plaintiff

had no right to carry the case down to trial. But now that

we know by the result of the interpleader, that the goods

were really Cotton’s,! see no ground for staying proceedings.

It appears to me clear, upon the evidence, that Stokes,

the defendant in this case, had made himself liable for the

sheriff’s act in seizing and selling. He urged the sale,

and upon the application for the interpleader order, he

came in, and, as the execution creditor, shewed himself

desirous of contesting Cotton’s claim, and vindicating his

right to have the goods sold, at bis own suit, to satisfy

Eaton’s debt. Now, what is the object, and what should

be the effect of the interpleader order ? There is no ques-

tion here about protecting the sheriff against an action for

anything he has done. So far as he is concerned, the

object of the interpleader order has been answered
;

it is the

execution creditor who is attacked in this action, who, we
must understand from the very nature of the proceedings

to which he has been a party, has been authorizing and

directing the sheriff to sell at his suit, as the property of

Eaton, his debtor, certain goods, which it is now ascertained

were at the time the goods of Cotton. It can never be con-

templated that under such circumstances the court should

throw upon the claimant, who has established his right, the

loss occasioned to him by his goods being sacrificed at

sheriff’s sale. The case of Abbott v. Eichards, does indeed

determine that the sheriff cannot be made answerable for

that loss. Th en who else can be liable but the execution

creditor ?

It can never have been meant that the claimant whose

claim has been found good, must content himself with what



COTTON V. STOKES. 261

the goods may happen to Iiave brought at sheriffs sale.

Stokes, the execution creditoi*, was not, in the words of the

Interpleader Act, “a person having no interest in the con-

test,” about the right to the goods. He could not apply for

protection under the statute, and why should he be pro-

tected from any of the consequences of his urging a claim

found now to have been illegal ? The whole object of the

interpleader order was to protect a third party—namely,

the sheriff—who stood indifferent in the dispute against the

property by compelling Cotton and Stokes to try the ques-

tion at their own expense. They have done so, and the

goods are found to have been Cottons
;
and I can imagine

no reason why he should be restrained from seeking his

remedy against Stokes for the wrong done to him. If it

was unreasonable and irregular for Cotton to be going on

with the trespass suit while the interpleader issue was
undetermined, Stokes should have moved in the proper

court to stay the suit : but now that the verdict in the in-

terpleader case shews the right to be with him, there is in

my opinion no ground for throwing any impediment in the

way of his proceedings.

The third clause of the Interpleader Act, 1 Yic. ch. 30,

seems indeed to preclude any question upon this point, for

it only holds the claimant of the goods excluded so far as

regards the party who claimed no interest in them himself,

and who on that ground had applied for the protection of

the court; but it expressly saves to the cfaimant his right

as against the other }>arty in the contest about the property.

The affidavits relate to the value of the lumber, and are

intended to shew the damages excessive, but they are in

that respect repelled by affidavits filed on the part of the

plaintiff.

Burns, J.—The first question to determine is, whether,

—

after the plaintiff has appeared, when called on by the

sheriff to maintain his claim upon tlic interpleader summons,
and an order having been made directing the question of

the right of property to bo tried in a feigned issue,— there

remains any longer a right of action for the trespass,

supposing the goods to bo his property, as against the



268 queen’s bench, trinity term, 16 VIC.

person who set the sheriff in motion. The Interpleader

Act was passed for the beneOt of the sheriff and his officers,

and also for another class—viz., those who stood in the

position of stakeholders, having no interest in the subject

matter of the suit. The 6lh sec. of the act 7th Vic. ch. 30,.

is that the court, upon the application of the sheriff, shall

call before it as well the party issuing the process as sthe

party making the claim, and thereupon shall exercise for

the adjustment of such cla'm,and for the relief and protection

of the sheriff or other officers, all or any of the powers and

authorities in the act before mentioned. As respects the

seizure of goods, when an order has been obtained for the

parties to interplead, no action after that can be maintained

against the sheriff by the claimant; and if an action be

brought the court will order it peremptorily to be stayed.

Abbott V. Eichards (15 M. & W. 110.) But if the sheriff*

does more than seize the goods, by means of which he is

independently of that fact a trespasser, he is not protected

against an action by having caused the parties tointerplead.

Though Barons Eolfe and Alderson did incline to be of the

opinion in the ease cited that the order might have extended

to stay the action altogether, yet we find the Court of

Common Pleas in the same year, and subsequent to that

decision, solemnly deciding that no order under the Inter-

pleader Act could protect the sheriff in an action for

breaking and entering to seize the goods.—Hollier v.

Laury (3 0. B. 334.) In this last cited case the action

of trespass was against the sheriff and the execution

creditors jointly, and the application to stay the proceedings

was only made on behalf of the sheriff. The object of the

Interpleader Act was to clothe the common law courts with

the authority in the cases provided for which a third party

would have by a suit in equity by an interpleader bill
;
and

as it is said, was done because the latter was attended

with expense and delay. Upon an interpleader bill in

equity it was only the plaintiff who was protected against

suits and actions by the other parties claiming an- interest

in the subject matter, and the interpleader ’suit did not in

the least interfere with the rights the parties (defendants)
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had, or might exercise against each other. The moment

the sheriff seized upon the plaintiff’s goods, he and the

deputy, if he directed them to do so, were both trespassers,

and at that instant the plaintiff had a cause of action against

each of them. The sheriff afterwards entitles himself to be

protected by taking the benefit of the law made for his protec-

tion, and the court: as to him would stay proceedings
;
but

as to the execution creditor, whether proceedings would be

stayed might depend upon circumstances. If the sheriff

obtained an interpleader summons, I do not see that the

mere fact of the claimant appearing upon that summons
would entitle the execution creditor to have proceedings

against himself stayed
;
but if the claimant asked for any

benefit or advantage in his own favor, to be provided for

by the order, that would be a sufficient reason for putting

him on terms, and perhajis staying his proceedings, for no

order would be made in his favour unless upon such

imderstanding
;
and if he did not consent then the order

would simply be that the sheriff should execute the writ,

and would bar the claimant from any remedy against

the sheriff. With the consent of the parties, the court may
dispose of the matter upon the merits, which will, of course,,

bind all the parties but merely appearing upon the summons
does not give such consent, and in the absence of consent

the court can only bind the parties so far as the statute has

conferred authority, or as rights are bound as a necessary

consequence of what is done. The legal right of action

for taking the claimant’s goods remains in him from the

moment of seizure against every one guilty of the act until

something comes in to protect the parties. The sheriff, so

soon as he obtains the order, no matter in what form that

order may be granted, then becomes, by operation of the

statute, protected
;
but if the execution creditor requires

protection, or can obtain it, he must derive it from the order

itself. It is quite clear ho can have no protection if the

claimant neglects or refuses to appear 'to the sheriff’s

summons. If the claimant appears his rights are bound
in no way further than ho consents, except as against the

sheriff; and if he neglects, or refuses to comply with
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the order to be made after appearance, his rights as against

the execution creditor will be saved to him. It seems to

be entirely optional with the claimant whether he will

accept the terms of the order or not.

The next question is, whether the evidence were sufficient

to make out the defendant, the execution creditor, to be a

trespasser. I think it was sufficient. The execution

creditor, by maintaining the act of seizure, which he does

by insisting upon an issue, for an issue can only be

directed by his insisting upon it, adopts the act of the

sheriff, and insists that the goods are the goods of his

debtor, and that the sheriff is guilty of no trespass in taking

the goods
;
and then his liability—for he then stands in the

sheriff’s place—has relation back to the time of the act of

seizure. This is easily shewn by the fact, that if the

execution creditor appears upon the summons, and states

he never authorized the sheriff to seize the claimant’s goods

and he has no claim upon them, the sheriff' must in such

case himself compensate the claimant for the trespass he

has committed. The learned Chief Justice could do no

otherwise than he did at the trial. The facts established

at the trial very well warranted the jury in finding the sum
they did for the plaintiff

;
and there is no ground upon the

affidavits as they are fully answered, to disturb the verdict,

I should apprehend that the defendant would still bo in

a position to stay the proceedings, upon terms, if the appli-

cation were made to the proper court. This application

depends upon the fact, whether the order made in the

interpleader matter can be considered as imposing any terms

upon the plaintiff, and whether the plaintiff has accepted

of the terms of the interpleader order. As I have before

stated, he was not bound to accept any terms, unless he

pleased. The order provides for the plaintiff retaining the

property, if he desires to do so, by giving security for

the value. He elected not to give the security, but rather

that the sheriff should sell. The sheriff, did sell, and in

such case the order directs him to pay the proceeds

into the court; and we must presume the order has been

complied with, and that the money is now in the court
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from which the execution issued. The interpleader order

further provides that the claimant and the execution credi-

tor shall proceed to trial on a feigned issue, to determine

the right of property in the goods seised
;
and that the

claimant should be the plaintiff. Now, the plaintiff was at

liberty to accept of this provision or not, as he pleased,

even after the order was made, and if he did elect not to

comply with it, then by the statute his rights are saved to

him as against the execution creditor; but having excepted

it—becoming plaintiff and carrying down the issue—can he

also maintain an action of trespass at the same time ? The

result of the two cases in this instance shews, I think, that

he must be bound to elect. The feigned issue has been de-

cided in his favour, the consequence of which is, that the

defendant never can obtain money out of court, paid in by

the sheriff because that money is the proceeds of the

plaintiff’s goods, according to the verdict of the jury. The
order of interpleader when entered of record, is declared to

have the force and effect of a judgment, and that judgment,

followed by the judgment that the goods were the plaintiff’s

entitles him to the proceeds paid into court, to abide

the event as against every one, and could not be with- .

held from him. No one but the plaintiff has a legal

title to ask the court for that money. Notwithstanding the

plaintiff may so receive that money, yet he has obtained in

this action a full compensation from this defendant for the

same goods. The two things are unjust, and I should say

cannot be allowed to exist. Going to the root of the matter,

the plaintiff had his election to come in under the inter-

pleader order, or to proceed upon his legal right against

the defendant. If he chose to elect to accept the interplead-

er order, then, under that order he had the right further to

elect whether he would retain the proj^erty in his own pos-

session and give security, or lot the sheriff sell and pay the

money into court. He chose the latter, and still elected to go
on with the feigned issue. Can he do so, and still proceed

with an action of trespass ? The only argument in favor of

doing so is, that by reason of the trespass ho may sustain a

greater loss than the value of the property, or what it may
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sell for. The money, the proceeds of the goods, is by the

order directed to be paid into court which is for the security

of the claimant. If he elected not to accept of the interplead-

er,the proceeds ofthe goods would ofcourse at once have been

paid over to the execution creditor. I should say the claim,

ant, when he elects to accept of the provisions of the order

in his favour, must be held bound to relinquish any claim

upon the execution creditor unless, the claim be expressly

exempted to him by the order, in case he elect to accept of

the benefit of it, and such exemption might be in cases

where damages ultra the value of the property existed
;
but

it appears to me in all cases without such a reservation it

must be understood that it is only the value of the properly

or the proceeds of the sale, that is accountable for upon the

determination of the right of property. The claimant should

I think, make his election in the first instance whether to

accept of the benefit of the interpleader, or to proceed with

an action of trespass if he claims damages beyond the value

of the goods, or of such proceeds as they might bring upon

a sheriff’s sale; or, if he wishes to reserve certain rights in

the event of accepting, then it should be specially provided

for, and if not provided for he must be understood to waive

all right to anything beyond the proceeds of the sale. Accord-

ing to Hollier v. Laurie, this is not the proper court to make
the application in. The interpleader order was made in a case

in the Common Pleas, and as the complaint is that the plain-

tiff is proceeding in the action before us contrary to the spirit,

meaning, and effect of that order, the application should be to

that court. The order for staying proceedings operates upon

the person who is proceeding and not on the suit or proceed-

ings themselves, and the other court is the place to have the

order interpreted, and obedience to it enforced.— Fi'de Har-

rison V. Wright, 13 M. & W.^16.

Draper, J., concurred.

Kule discharged.
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In re Billings and The Municipal Council op the Town-
ship OP Gloucester.

By-law to take Stock in Railroad^ quashed.

A by-law to take stock in the Bytown and Prescott Railway was quashed.

1st. Because it appeared not to have been concurred in by a majority

of the assessed inhabitants, as required by 13 & 14 Vic. ch. 132. 2nd.

Because no sufficient rate was imposed for the payment of the debt and
interest, as required by 12 Vic. ch. 81.

^The defendants did not support their by-law, and the court refused to

hear counsel on behalf of the railway company, as the rule was not
directed to them.

Richards obtained a rule nisi to quash a by-law made on

the 19th May, 1851, No. 35, entitled A By-law authorizing

the subscription of 5000/. in the capital stock of the Bytown
and Prescott Railway Corporation.”

1st. Because it provides for the creation of a debt, and yet

imposes no special rate per annum for the payment of it,

sufS-cient, according to the amount of returns, to satisfy such

debt and interest within twenty years, as required by law,

—

the rate imposed being wholly inadequate.

2ndly. Because the time for payment is postponed beyond

twenty years.

3rdly. And on other grounds (not stated), disclosed in

; affidavits.

This rule was served on the 20th August, on the reeve and

clerk, and on the 31st of August, on the President of the By-

town and Prescott Railway Company.
An affidavit of Billings, the applicant, was filed on moving

for the rule, in which he swore that he was the first settler

in the township
;
that by the assessment returns of 1850,

the whole ratable property in the township amounts only to

26,229/. 4s. Od., and that the returns for 1851, were not made
out till after the by-law passed

;
and that at the meeting held

for obtaining the assent of the majority of the inhabitants to

the subscription, not more than seventy of the assessed in-

habitants voted in favour of it.

A copy of the assessment roll was produced, which veri-

fied the above mentioned statement, as to the value of prop-

^erty assessed. There were about 400 names on the asscss-

^ment roll.

18 10 U. C. Q. B,
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The by-law recited the passing of the Bytown and

Prescott Eailway Company Act, 13 & 14 Yic. ch. 132
;
and

the provisions made by it, which authorized the Municipal-

ity of any township in the vicinity to take stock in the Com-
pany, provided a majority of the assessed inhabitants of the

township shall have first given their assent to the sum to

be subscribed. It recited that such assent was given at a

meeting regularly called, to subscribe 5000?. And it enacted

that the Town Eeeve of Gloucester be authorized to subscribe

500 shares, or 5000?.; that the Town Eeeve might issue

debentures in payment of the said stock, in sums of not

less than 25?. as calls should be made
;
that such debentures

should bear interest from the date, at six per cent, per

annum, payable half yearly, and should be signed by the

town reeve and treasurer
;
that they should be made pay-

able on the 1st of November, 1871
;
and that for the payment

thereof, there should be raised upon the whole ratable prop-

erty within the township of Gloucester a special rate in each

year, and in addition to all other rates, of a halfpenny in

the pound; until the debentures and interest should be

paid; and that till the whole of the debentures should have

been issued, there should be raised in each year for the pay-

ment of the debentures actually issued a portion only of the

said rate, bearing such a proporti on to the rate as the deben-

tures issued should bear to the whole amount authorized

to be issued.

Eccles appeared on behalf of the railway company, but

the court declined to hear him, as the rule did not call upon

the company.

The defendants did not support their by-law.

Eobinson, C. J., delivered the judgment of the court.

We have no discretion to avoid making the rule absolute

for quashing this by-law
;

it may be, for anything that we
know, that the debentures have been issued upon it, and

are now held by persons who have advanced money upon

them, but we cannot trace them in order to bring the holders

into court to answer this rule
;
and the act 12 Vic. ch. 81,

sec. 155, makes it our duty, “ upon proof of service of a

rule to shew cause upon the corporation,” to set aside any
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by-law or part of a by-Jaw, which may be brought before

Rs by any resident of any township in Vk^hich the by-law

has been passed, or by any person having an interest in its

provisions, if we find it to be in the whole, or in part

illegal.

Then the corporation, having been served, take no steps

to vindicate their bjMaw.

If they are aware that nothing has been done under it,

and are conscious of its illegality, they may well be excused

for not attempting to support it
;
but if they have issued

debentures upon it, and received moneys, we should expect

them to make some effort towards maintaining their by-law,

or at least to shew some interest in the matter, for the sake

of the holders of their debentures.

Independently of the provisions in the statute 13 & 14

Yic. ch. 132, sec. 38, which requires the assent of a majority

of the assessed inhabitants of the municipality, both to the

taking stock and the amount to be taken, which seems to

have been in fact wanting in this case, though it is alleged

in the by-law—it is clear that the statute 12 Yic. ch. 81,

sec. Itl, has not been complied with in passing this by-law,

for it does not make that special provision for securing the

re-payment of the money that may be borrowed under it

which that act requires. It is shewn that the whole asses-

sed property of the township of Gloucester did not then ex-

ceed 27,000^. in value, and a half-penny in the pound upon

that amount, would be wholly inadequate for securing tho

interest and liquidation of the principle Of such a loan as

5000Z,; it would not pay a fifth part of tho interest. It is

true that we cannot tell how small a part of tho authorized

loan might betaken up under it in tho first year, or within

any given period
;

but the by-law enables the Council to

borrow the money to pay such calls as may bo made, and

these calls may bo made in such a manner as to require a
largo advance of money within a short time, while tho rate

imposed would give no adequate security to tho holders of

any debentures which they might issue.

The 177th clause referred to, provides that no such by-

law as this is shall bo valid or effectual to bind the cor-
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poration
;
and that being so, the sooner its invalidity is

declared and made publicly known the better, that no

mischief may be done under it which can now be pre-

vented. Eule absolute with costs.

Jacobs v. Eobb et al.

Trespass—Fi. fa. set aside—Sale under—Liability of plaintiff for acts of
Sheriff.

A. gave to B. a cognovit, with an agreeement that judgment was to be
entered immediately, but no execution to issue, except in certain events.

On the 8th of November, B. put a fi. fa. into the sheriffs hands, and on
the 18th A. ’s goods were seized at his store, at St. Thomas, but he was
allowed to retain them on giving security to the sheriff. After the sei-

zure A. obtained a summons to set aside the fi, fa. for breach of faith,

which was enlarged at B. ’s request. On the 13th of January, while the
application was pending, B’s attorney telegraphed to his agent at Lon-
don not to let the sheriff close A’s store. The sheriff then requested
instructions from the agent what to do, but received none

;
afterwards

this agent told him of reports that A. was selling the property, &c.
,
and

suggested a sale—and the sheriff accordingly sold a portion of the goods
on the 16th and 17th of January. On the 17th the sheriff received orders

not to proceed, and immediately stopped the sale
;
he had no notice of

the summons—which was made absolute on the 22nd of January.
Held^ that thefi.fa. having been set aside, as obtained byB. on a judg-

ment entered contrary to good faith, B. was liable to^A. in an action of

trespass, for all damages sustained from the sale as well as the seizure.

Trespass quare clausum fregit, for disturbing the plaintiff

in his business, seizing his goods, and converting them to the

defendants’ use.

Pleas—1st. Not guilty. 2nd. The defendant in a plea to

each count justified the seizure under afi. fa. from the Queen’s

Bench against the plaintiff, issued on a judgment in favour

of these defendants.

The plaintiff replied, that after the issuing of the fi. fa.,

and before the commencement of this suit—to wit, in

Michaelmas Term, 15 Yic.— it was ordered by the Court of

Queen’s Bench that the said writ, and all proceedings had

thereon, should be set aside
;
and that the same was set

aside, as having been issued contrary to good faith, and in

violation of an agreement between the plaintiffs and the

defendant in that suit.

The defendants rejoined, traversing that the fi.fa. was set

aside, as in the pleas mentioned.

The judgment on which the fi.fa. issued was entered on a

cognovit given by Jacobs on the 27th of October, 1851, for
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220^. 14s. Gd, bn which day it was agreed in writing be-

tween the parties to the following effect:—No execution

was to issue U2:)on the judgment (which was to bo entered

forthwith on the cognovit) until the 1st of March next, un-

less Jacobs should fail to pay 601. 14s. 6d. by the 27th of

November, or unless proceedings should be commenced

against him by anj^ of his other creditors, or any steps be

taken b}" him or them to prejudice the claim of the now de-

fendants (plaintiffs in that action), or to defeat their priority)

and that for the purchase (of goods) made on that day by

Jacobs,—about 70/. which formed part of the debt confes-

sed—he was to have the usual credit, except in either of the

above events, upon which, if they or either of them should

happen, execution was to issue for the, whole amount.

On the 8th November, 1851, these defendants put their

fi,
ja. against Jacobs’s goods into the hands of the sheriff of

the county of Middlesex, indorsed to levy 155/. and inter-

est, with fees, &c. Jacobs, complaining of this as a breach

of the understanding on which he gave the cognovit, applied

through his attorney at Toronto to a judge in chambers to

set aside the writ, and all proceedings under it. The sher-

iff’s bailiff, on the 18th November, seized the goods in

Jacobs’s store at St. Thomas, and upon gettinggood security,

he allowed them to remain, and, as it seemed, upon an under-

standing that Jacobs might go on and sell them provided he

would apply the proceeds towards paying the debt.

The agent in the country of the plaintiffs’ attorney, after,

wards informed the sheriff that he was told that Jacobs was

selling the goods at auction, and was about to remove them
j

and he suggested that the sheriff should have them sold. In

consequence the sheriff' did sell a portion of the goods on the

16th and 17th of January, to the amount ot 52/.

The summons upon Jacobs’s application to have the exe-

cution set aside, had been enlarged at the request of the

plaintiffs in
fi. fa., and on the 22nd of January, 1852, a

judge’s order was made, on hearing the parties, sotting aside

ihofi.fa. and all proceedings under it, on the ground that the

plaintiffs had taken out the execution contrary to the agree-

ment between them and Jacobs,
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On the 13th of January, while that application was pend-

ing, the attorney for the plaintiffs in the ft.' fa. (the now
defendants) had requested their agent in London, Mi\

Sbanly, by telegraphic message, not to let the sheriff “close

Jacobs’s store.” The}^ vfere then apprehensive, it seems,

that plaintiffs might get into difficulty by proceeding on the

execution. The sheriff, on receiving notice of this, desired

instructions from Mr, Shanly what he was to do, but re-

ceived none. The sh’eriff received a message from the

plaintiff’s attorney on the 17th of January, that he was not

to proceed, and that anything done by him would be at his

peril. He did thereupon immediately stop the sale. So early

as the 3rd of December, Jacobs’s attorney had been informed

by his agent in Toronto that a summons to stay proceedings

had been enlarged till the following Saturday, and that all

proceedings were to be stayed in the meantime.

There was no doubt that in seizing under the writ in

November the sheriff was acting by the express direction

of the plaintiffs, (the defendants in this action), and their

attorney. His returning to the premises, and selling on

the 16th of January, was in consequence of Mr. Shanly

and he considering that it would be right to do so, upon

the reports they had heard. The sheriff received no. order

to stay proceedings under the writ till the 16th or 17th of

January, when he sent immediately to St. Thomas, and

stopped the sale. The order of the judge did not come to

him till ten days later, and nothing before that had been

served upon him. It seemed that the sheriff—not feeling

it safe to suspend proceedings on the notice previously given

to him by Mr. Horton, who was Jacobs’s attorney—referred

to Mr. Shanljq who shewed him the telegraphic message he

had received of the 13th January; but when the sheriff

requested to know from him what he should do, declined

giving him any instructions, saying that he had himself

written to the plaintiff’s attorney, but had received no an-

swer. He said he would not direct or advise the sheriff in

the matter, but that if he were in the sheriff’s place he would

go on and sell.

At the trial of this case, before Macaulay, 0. J., at London,
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the defendants gave no evidence
;
and at the conclusion of

the plaintiff’s case they objected, that the sheriff, having no-

tice given him by Mr. Shanly, on the 18th of January, be-

fore any sale of goods had taken place, not to proceed, by

the telegraphic message of that date being shewn to him,

was sufficient to exonerate these defendants
;
and that if any

more particular communication were necessary, it was in-

cumbent on Jacobs himself to take the necessary steps to

stay proceedings.

The learned judge, however, considered that the sheriff

not being directed by these defendants or their attorney to

forbear proceeding, the defendants were not relieved from

responsibility
;
and that the circumstance of the plaintiff,

Jacobs, having omitted to serve a copy of the order, was

only to be considered by the jury as matter in mitigation

of damages
;
that the execution having been set aside, these

defendants were no longer in a situation to justify the sei-

zure under the writ, nor the sale made in consequence of the

seizure.

The plaintiff gave evidence that the goods sold by the

sheriff for 52L were in truth worth not less than 200?.

The learned judge, as it might be found that these defen-

dants were not answerable for the additional injury occa-

sioned by the sale on the 16th of January, recommended to

the jury to discriminate, if they could, between the damages

occasioned by the seizure, and those occasioned by the sub-

sequent sale; and the jury found that the whole damage
was 150?., ofwhich 25?. was the amount of injury arising

from the seizure, and the stoppage occasioned in the plain-

tiff’s business in consequence.

Read obtained a rule nisi to reduce the verdict to 25?.,

pursuant to leave reserved, or for a now trial on the law

and evidence, and for misdirection. lie argued, 1st. That

the action, should have been in case, not trespass—that

trespass would be applicable if the wi’it were wholly void,

but here it was onl}’’ set aside for breach of faith—Ewart
v. Jones, 14 M. & W. 774; Scheibel v. Eairbarn, 1 B. P.

308; Hartley v. Moxham, 3 Q. B. 701. 2nd. That the

sheriff, after making the seizure, abandoned it, and had
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no right to sell without specific new instructions.—Cameron
V. Lount, 4 U. 0. E. 275

;
Gould v. White, 4 0. S. 125

;
Blades

V. Arundale, 1 M. & S. 711, shew that the seizure was aban-

doned. He referred also to Wilson v. Tumman, 6 M. & G.

236
;
Davies v. Jenkins, 11 M. & W. 745

;
Page v. Wiple, 3

East. 314
;
Perkins v. Plympton, 7 Bing. 676.

Hagartg, Q. 0., contra.—The defendants authorized the

seizure and partial sale, which is the gist of the action

—

the rest is mere aggravation
;
they set the writ in motion

and seized the goods, and are answerable for the entire con-

sequences arising from their first illegal act.—Jones v.

Williams, 8 M. & W. 349. The plaintiff was not bound to

know the sheriff, or to enquire w^hen he was notified, or

what took place between him and the defendants. If he

has done wrong, the defendants can sue him and get satis-

faction for this verdict. As respects the duties of parties

in notifying the sheriff, see McIntosh v. Stephens, 8 U. 0. E.

530, 535. As to the sheriff’s duties, where writ counter-

manded, see Hooper V. Lane, 12 Jur. 699; Walker v. Hunter,.

9 Jur. 1079
;
Tebutt v. Holt, 1 Car. & Kir. 280.

Eobinson, C. J.—In Baker v. St. Quintin (12 M. &W.
450), the court say, “ it is the plaintiff who is the party to

give the sheriff notice to do, or not to do anj^thing.” It

was the plaintiffs in the
fi. fa., the now defendants, who in

this case (as in other cases of execution) set the sheriff in

motion
;
and if it became material for their own protection

afterwards that the debtor, Jacobs, should be no longer

molested under the writ, they should have taken care that

the sheriff got the necessary orders. The question, however,

is not whether the sheriff had not rendered himself liable

to an action at the suit of Jacobs, for anything done by him
after he had knowledge of the summons having issued with

a stay of proceedings. We are to consider that by the

order which was ultimately made, the execution was set

aside, and can no longer be made use of as a justification for

the acts of these defendants, who sued it out.

Then, what is there to protect them against whatever

injury the debtor, Jacobs, has suffered in consequence? 1
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do not think that the case of Ewart v. Jones, cited by Mr.

Head, applies under the circumstances of this case so as to

shew that trespass will not lie, but onlj on an action on the

case; because the illegality here was that the execution was

taken out before the plaintiffs had a right to it by their own
agreement, and from the conditions on which they obtained

their judgment.

Then the plaintiffs in that writ, who are now defendants

in this action, were bound at their peril, when they found

their conduct complained of as illegal, to take all possible

care that the damage to Jacobs in consequence of their

illegal act did not continue. They could not safely rely

upon what Jacobs might do for his own relief, for he

was at liberty to be passive, and to hold the now defendants

responsible to him
;
they acted at their peril. The case of

Perkins v, Plympton (7 Bing. 676), indeed, decides this

case, and shews that the verdict was proper. In Page v.

Wible (3 E. E. 314), and Scheibel v. Eairbairn (1 B. & P.

388), the actions were not trespass, but in case grounded

on an omission of a supposed duty, which duty the court

did not consider was incumbent on the party sued, and there-

fore they held those actions would not lie.

The damages in this case may be high, and I fear they

are
;
but the evidence, if believed, supports the verdict in

that respect. The sum made under the writ, 40?. and up-

wards, exclusive of sheriff’s fees, if it has been paid over

to these defendants on account of their execution, has

discharged so much of the plaintiff’s debts; and if he has

had the benefit of it in that way as a payment, it should

of course be allowed for in estimating the damage which he

suffered by the illegal sale of goods. How this was ar-

anged does not appear to us, but we assume that the

jury have made allowance for this sum, if it has been paid

over, or is still in the sheriff’s hands.

Draper, J., and Burns, J., concurred.

Eulo discharged.
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Smith v. The Municipal Council of the United
Counties op Prescott and Eussell.

Counties of Prescott and Russell—Rate imposed for erection of registry

office.

The Municipal Council of Prescott and Russell passed a by-law to raise

a sum of money for building a registry office in the County of Russell

;

and they enacted that the rate should be levied only on the townships
composing that county. This by-law was quashed, on the ground that
as the office when built would continue the property of the United
Counties until a separation should take place, the expense of erecting
it must be borne by both counties in common.

Bichards obtained a rule nisi to set aside by-law No. 34,

passed by the Municipal Council of the United Counties of

Prescott and Russell, or so much of it as enacts that 50?.

shall be rated, levied, assetsed, and collected in the several^

townships of the County of Eussell
;
and that the sum set

opposite to each of the townships therein mentioned shall

be rated, levied, and collected in each of such townships,

respectively, being the portion of the said sum of 50?.,which

it is declared in the said by-law shall be levied in each of the

said townships respectively; and also, so much of the said

by-law as enacts that the sums stated in the said by-law

shall be paid into the hands of the county treasurer
;
or so

much of the by-law as the court shall consider illegal.

1st, On the ground that the Council had not the power to

assess the county of Eussell alone, or the townships in that

county alone, for the purposes mentioned in the by-law,

but should have assessed the united counties, or all the

townships in the united counties.

The by-law was intituled, By-law to levy an assessment

upon the county of Eussell, for building a Eegistry Office

in and for the County of Eussell.” It recited that it was

expedient to raise 50?. for building afire-proof office for the

safe-keeping of all books, records, and other papers belong-

ing to the office of registrar of the county of Eussell
;
and

that the same should be assessed upon the real and personal

property liable to assessment in the said county : and it en.

acted, that 50?. should be rated on and collected in the

several townships of the county of Eussell, upon all real

and personal property liable to assessment : and that the

sum set opposite to each of the townships therein mentioned
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should be rated, levied, assessed, and collected in each of

the said townships respectively, being the portion of the

said 50^. which should be levied in each of the said town-

ships respectively—viz., Cumberland YlL Clarence 11^. 15s.,

Eussell 12/. 15s., Cambridge 8/. 10s.—to be paid into the

hands of the county treasurer for the purpose aforesaid. It

then made provision for the erecting of the building on a

site to be procured.

This by-law was passed on the 5th of May, 1852.

No cause was shewn against the rule. The statutes refer-

red to are noticed in the judgment.

Eobinson, C. J., delivered the judgment of the court.

In assessing distinct portions of the 50/. upon the several

townships, the council have followed the provisions of the

Assessment Act 13 & 14 Yic., ch. 61, sec. 31
;
and, as

nothing appears to the contrary we must assume that, in

fixing the amount for each township, they observed the di-

rections of the Assessment Amending Act, 14 & 15 Yic. ch.

110. sec. 6.

The objection taken to the by-law is, that the burthen

should not have been confined to the county of Eussell, but

that the inhabitants of the county of Prescott, which is in

union with it, should equally have been assessed, for that it

was contrary to law to throw the expense of building the

registry office upon the county of Russell alone. It is a

small matter to raise a question about; and as the building

in question will no doubt become ultimately the exclusive

property of the county of Russell, in which it is to be built,

the Municipal Council took what seems at least a reason-

able and just course in providing that it should be put up

at the expense of that county: but the inhabitants of Rus-

sell have a right to raise the question whether the law allows

that to be done.

The new registry act 9 Yic. ch 34, sec. 19, enacts, that

if any county registrar shall neglect to provide a fireproof

office and vault within eighteen months, the district council

shall cause a proper and sufficient office to bo provided at

the expense of the district. This was while the territorial di-

vision of the province into districts continued.
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By the 34th clause of the same act it is provided, that it

shall not be necessary to appoint a registrar for each of the

counties of Prescott and Eussell, but that one registrar may
discharge the duties for both counties: and that in the event

of a vacancy in the office of the registrar of either of the

said united counties, the Governor General may, in his dis-

cretion, appoint a registrar for each county respectively.

The statute 12 Yic., ch. 81, sec. 41, sub-sec. 22, gives

authority to the municipal councils appointed for counties,

under that act to raise such moneys as may be required for

any public work, bj^ a rate to be assessed equally on the

whole rateable propert}^ of such county respectively,accord-

ing to the assessment laws which may be then in force.

The statute passed in the same year, 12 Yic., ch. '78,.

which abolished the division of Upper Canada into districts,,

and made each county a separate jurisdiction, provides

that these two counties of Prescott and Eussell shall never-

theless remain united for all purposes except representation

and the registration of titles
;
and enacts (section 6), that

the county property of the united counties, shall so long as

such counties remain united, be the common property of

such united counties, in whichever of such counties the

same may be situated. And it provides in another clause

(19th), that upon the disuniting of anyjunior county (which

IS the expression used in the statute) from the union, there

shall be a separate registry of titles for such county, as for

other counties generally in Upper Canada: and further

(section 20), that in such case the public property of such

union, lying within the limits of 'such junior county, shall

ipso facto become the sole property of, and become vested in

such junior county.

We then find that by the General Assessment Act 13

14 Yic., ch. 6^, section 6, it provides that all taxes shall in

future be levied upon the whole taxable real and personal

property of the locality to be taxed, in proportion to the

assessed value thereof
;
and that whenever a sum is to be

levied for county purposes, the municipal council shall

direct, by their by-law, what portions of such sum shall be

levied in each township or incorporated town or village in.
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the county; and by the amending act 14 & 15 Vic., ch. 110,

section 6, it is directed that, in apportioning any county

rate among the different townsips, as provided by the

clause 1 have mentioned, the amount of property returned

in the assessment roll for the year next before shall be made
the basis upon which such apportionment shall be made.

These seem to be all the provisions bearing materially

upon the question before us, though we can feel little con-

fidence that, in the immense multitude of provisions upon

these subjects scattered through the different acts, there

may not be some other enactment which should be taken

into account. We find the councils themselves so fre-

quently overlooking some material provision, which it was

doubtless not their intention to disregard, that we cannot

feel perfectly certain that something may not have escaped

our attention in this case which is necessary to be con-

sidered
;
but having looked at whatever has been cited, and

at what we have found in looking over the several acts, it

appears to us that, in the present condition of things, as

regards these united counties of Prescott and Eussell, the

registry office, which it is proposed by the council to build,

will, when built, be the property not of the county of

Kussell alone, but of the united counties, and will continue

so until those counties are disunited
;
and we are not

informed that any movement towards a separation has yet

been made. That being so, the expense of the building is a

burthen that must bo borne by the two counties in com-

mon
;
and, though the council had clearly a discretion to

apportion to these four townships a share of the burthen,

yet they could only do so by adopting as the basis of their

calculation the amount of rateable property throughout the

two counties, for they have no power to exempt any town-

ship from contributing.

Wo consider that it was beyond the power of the Munici-

pal Council to impose a tax upon the inhabitants of the

townships in the county of Russell exclusively, for building

the registry office in question,and therefore that the by-law

must be quashed, and of course with costs.

By-law quashed
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Frazer, Eegistrar of the County of Glengary, v.

The Municipal Council of the United Counties of
Stormont, Dundas, and Glengary.

Registry office, removal of—Affidavit.

The powers with respect to the removal of registry offices, given to the
District Councils by 9 Vic. ch. 34, sec. 19, are now vested in Munici-
pal Councils for counties.

An affidavit in support of a motion to quash a by-law is sufficient, though
not entitled in any court.

Brough, last term, obtained a rule to shew cause why the

by-law of the council, passed on the 30th of January, 1852,

intituled “ A by-law to authorize the removal of the regis-

try office in and for the county of Glengary,from the village

of Williamstown to the village of Alexandria,” in the said

United Counties, should not be quashed.

The by-law moved against provided that the registry

office for the county of Glengary be removed from the

village of Williamstown, where the same was then held, to

some convenient and proper building in the village of

Alexandria, but not until a proper building should be pro-

vided, at which time the office should be so removed, and

all the duties performed at Alexandria. It also appointed

certain commissioners for erecting a proper office in Alex-

andria.

The registrar, Mr. Frazer, the present applicant, was

appointed on the 30th January, 1839, by the lieutenant

governor. Sir Francis Bond Head, by commission under

his seal of office, in which commission the lieutenant

governor appointed Williamstown, in the county of Glen-

gary, as the place where the office should be kept, under the

statute then in force.

In this term, Vanhoughnet,(i.Q., shewed cause.

Cameron, Q. C., supported the rule.

The statutes referred to are noticed in the judgment.

Eobinson, C. J., delivered the judgment of the court.

The question is, whether, under the 19th section of the

Eegistry' Act (9 Yic. ch. 34), the county council could legal-

ly pass this b}Maw, because the registrar bad provided no

fire-proof vault (which,however,is not shewn); and whether,

under 12 Vic. ch. 81, the county council may ,do what the

district council Could have done. The 19th clause of 9
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Victoria, ch. 34, is to this effect—that proper fire-proof

offices shall be provided within eighteen months after the

passing of the act in every county in the province, for the

keeping of all books and records belonging to the office of

registrar; and in case the registrar of any county shall ne-

glect to provide such ofiice and vault within the eighteen

months thedistrictcouncil shall fix upon the most elegible site

for such ofiice within the county,and cause a proper and suffi-

cient office to be provided there at the expense of the

district. The fourth clause of the same act provides that

the registrar appointed for any county “ shall keep an office

in the same at the place named in his commission, or at

such other place as may be appointed by proclamation,

according to the provision of thas act and by the 30th

clause it is enacted, ‘‘ that whenever it shall appear to the

satisfaction of the governor of the province that the regis-

trar’s office for any county is situatedinconveniently for the

public, it shall be lawful for him by proclamation to order

the said office to be removed to such other place in the

county as he shall deem expedient.”

It sufficiently appears to us that Mr. Fraser, the appli-

cant, is registrar for the county, and he must in that

capacity necessarily have an interest in the subject matter of

this by-law, so as to enable him to move. Mr. Fraser’s own
affidavit does not seem to us therefore to be indispensable to

the support of the application
;
and if it were, still, though

it should properly have been entitled as in this court,yet ac-

cording to the practice it may be held sufficient,as it appears

by the to have been sworn before a commissioner of

this court, and is not in any cause pending.

It seems to be assumed by the registrar, that inasmuch as

his commission—given to him in 1839—appoints that the

office shall be held at Williamstown, it is therefore irrevoc-

ably fixed there. That, however, is clearly not so. But the

question is, whether the municipal councils of these united

counties have power to remove it. This council now
represents what was formerly the Eastern district, and with

some small change of territory, I believe, their power of

legislation extends over the same locality for which the
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Eastern district council had authority to pass by-laws in

1846, when the Eegistry Act, 9 Victoria, chapter 34, was
passed. Then, if that district council were still in exis-

tence, under the former act of 4 & 5 Victoria, chapter 10,

they could, under the 9th Victoria, chapter 34, section 19,

remove the site of the registry office to any place they might

have thought most elegible within the county of Glengary,

provided the registrar had not within eighteen months after

the passing of the statute provided a suitable fire-proof

building for the office.

If the present Municipal Council of the United Counties

had now the same power over this subject that the District

Council would have had if it were still in existence, then

we think the by-law which has been passed is sufficient for

the purpose of removing the site, for we are not to assume,

in the absence of any proof to that effect, or even of any as-

sertion on oath before us, that there was a proper fire-

proof building erected by the registrar within the eighteen

months before the by-law was passed. In support of the

by law, we should rather assume that there was not, since

it is a recognized principle in dealing with these by-laws

that they need not shew on the face of them all that must

have existed in order to make them valid. We will assume

that this was passed under such circumstances as warranted

it, until the contrary is shewn, when neither the by-law

itself nor the general law of the land shew it to be a bad

by-law.

Then the only question seems to be, whether the present

Municipal Council for the united counties has authority to

do what the District Council could have done, as regards

changing the site for the registry office. It is denied that

they have, and that appears to be the only ground on

which the validity of the by-law is disputed.

The Municipal Act, 12 Victoria, chapter 81, section 41,

in defining for what purposes county by-laws may be pas-

sed, does not specify any object to which this by-law seems

to be applicable by a fair construction. The lT5th section

does declare that the municipal councils of counties shall

be substituted for the district councils
;
but the chief, if not
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the only object of that clause is, to remove all doubts as to

the new council being liable to all the obligations of the

district council, and capable, on the other hand,, of enforcing

all obligations contracted with the former district council

;

but I think, by a reasonable construction, it has the further

effect of putting the one in place of the other, as to any

matter of the description now before us, unless we can see

in some other provision proof that it was not intended.

The statute 12 Victoria, chapter 78, in the third clause,

provides that all laws then in force applicable to districts,

or the courts, offices, or other institutions thereof, shall be

applied to and have the same operation and effect upon the

counties, and their respective courts, offices, and institutions.

It seems to be no strained construction of this enactment to

hold, that the power which the district before had, through

its council, under the 9th Victoria, chapter 34, section 19,

to remove the registry office under certain circumstances to

a more convenient site, can now be exercised by the coun-

ties through the county council. I think the legislature

undoubtedly intended this, and that there is nothing in the

8th section of this same act (12 Vic. ch. 78) that can affect

this question.

It is my opinion, therefore,that the by-law moved against

is not invalid.

This rule does not apply to the by-law passed on the

same day for paying the expenses of the building. That is

not moved against, and no question upon it is before us.

Draper, J.—I am not clear on the point, but on the best

consideration I concur in discharging the rule.

Burns, J., concurred.

Per Qur .—Eule discharged.

The Earl of Elgin v. Slawson and Horner Executors
OF William Swartz, deceased.

Plea, ne unques executors— Verdict against one—Evidence.

On a plea of ne unques executors by two, the plaintiff may have a verdict
against one only.

Held, that the evidence given in this case, stated below, was sufficient
to prove executorship as against one, if not against botli defendants.

This was an action of debt on bond, against the executors

19 10 u. 0. Q. B.
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of William Swartz, co-surety with Crosby, the suit against

whom on the same bond is reported, ante page 256.

Among other pleas the defendants pleaded that they
never were executors of Swartz, as alleged.

At the trial, before Draper, J., at Woodstock, notice to

produce the probate of Swartz’s will was admitted) and. the

defendant Slawson was called as a wituess for the-plaintiE

He swore that he had not got the probate
; that he thought

it was two years after Swartz’s death (which took place l^th

April, 1848) before he knew of this bond,and that since
,
that

knowledge he had no assets; that the assets of Swaptz’s

estate amounted to 80/., and they had paid a debt of Ids/.;

that the principal part of Swartz’s goods were bequeathed

to his widow, who paid part of the 14/. 5s. : that the effects

of Swartz were left in the hands of his family aftep hie

death; and that the defendant Horner helped to take the

inventory. The judge of the Surrogate Court for the County
of Oxford was also called and swore that Swartz’s will

was proved before him on the 11th October, 1848, and that

he ordered the probate to be granted,and that it was granted

;

and that the defendant Slawson proved the will

The defendant’s counsel objected that it was necessary

to prove that Horner as well as Slawson were executors of

Swartz
;

that the evidence given afforded no legal proof

against either—at all events, none as against Horner
;
and

on this latter objection—the want of proof against the two—
the plaintiff was non-suited.

In Easter Term Leith obtained a rule nisi to set aside the

nonsuit, to which D, G, Miller shewed cause in this

term, contending principally, that admitting the nonsuit

could not be sustained on the ground that there was no

evidence that both defendants were executors, yet that the

first objection should prevail, as the proof given was legally

insufficient to establish that either of the defendants were

executors of Swartz. He cited Dale v. Eyre et al. 1 Wills.

306.

Leith contra, cited Parsons v. Hancock, et al., M & M.

330; Griffith v. Franklin, et al., Ib. 146; Cousins v,

Paddon, 2 Cr. M. & E. 558
;
Creswick v. Woodhead, 4 M. &

G.81L
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Draper, J., delivered the judgment of the court.

At the trial, I was of opinion with the defendant on the

first of these objections, and took no notice of the other. My
attention was not drawn to any decision on the point by the

plaintiff’s counsel, and I treated it as the case of an action

against two defendants, founded on contract in which the

contract must he proved against both.

I am quite satisfied that this was not correct
;
that in fact

the rule has no application to such an issue—for,as Maule,J.^

observes,in Atkins v. Humphrey (2 C. B. 654),
— ‘‘ The plea

is addressed not to the promise,” (or debt, as in this case),

“ but to the allegation at the commencement of the declara-

tion’—that the defendants and each of them were executors;

that allegation is devisable, the matter of the plea being

matter of personal exemption only.” I refer also to 1 Wil-

liams’ Saunders, 207.

As to the objection that there was no evidence that either

of the defendants were executors : The evidence was

given by the judge of the Surrogate Court, who swore

that Swartz’s will was proved before him, and probate

granted on it; that he, as Surrogate, ordered the probate

to be granted. The defendant Slawson was sworn before

the Surrogate as to the death of Swartz, and that he

was one of the persons named in Swartz’s will as an

executor. The Surrogate further said, that it appeared

by the papers filed in the Surrogate office, (which were

produced by the Registrar on a suhp. due. tec.) that only

one executor proved the will and took the oath. The
objection taken was, that this was not secondary evi-

dence of the contents of the probate, but only proof of

the order that had been given for the issue of the probate
;

that the plaintiff might, and ought to have obtained an

oxcmYjlification. But the evidence given by Slawson

himself established that ho had acted as executor
;
and that,

at least as far as taking the inventory was concerned,Horner
acted with him

;
and Slawvson spoke throughout as if ho

was not acting alone—that “ wo paid a debt”—“ wc never

took away Swartz’s effects”

—

virtually admitting himself

to have been executor, and going far to prove Horner to
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have acted in that capacity
;
for proof that the defendant has

intermeddled with the property, so as to make himself

executor de son tort, is sufficient proof of his being executor;

for if he has acted as executor he may be sued as executor,

whether he has proved the will or not. At the trial,

certainly the plaintiff gave all his proof with the view of

making out the probate
;
but looking at the evidence, and

admitting that he wholly failed in proving any probate

there was sufficient evidence against one, if not against both

defendants—the nonsuit therefore was wrong.

But, looking at the record, and the whole evidence which
is the same as in the case of the Earl of Elgin v. Crosby, as

to the general merits—the plaintiff clearly could only recover

nominal damages, and therefore it would be useless to

grant a new trial if the defendant will consent to the non-

suit being set aside, and a verdict for nominal damages
entered

Eule accordingly, (a)

Wilkes et al. v. McMillan.

Practice—Order not served—Effect of—Affidavit,

The affidavit for which a motion was made to rescind a judge’s order
stated that certain papers in the suit had not been served on the de-
ponent ; but did not further shew his connection with the cause either

as party or attorney ; Semble that the affidavit was bad.
Where an order is of such a nature that no one is prejudiced by delay

in serving it, such delay is no ground for setting the order aside.

Wilkes moved to set aside, with costs, an order in this

cause made by Burns, J., or the copy and service thereof.

1st. Because the order had been waived and abandoned

by the defendant, not having been served for more than ten

weeks after it was made. 2nd. Because it is not dated.

3rd. And on grounds stated in affidavit ;—or, that the order

should be rescinded, because it was illegally granted.

On the 21st of June, 1852, Mr. Justice Burns made an

order in chambers, on hearing the parties, that the writ of

^{a) See Doe dem. Bassett v. Mew, 7 A. & E. 240; Cox v. Allingham
Jac. 514 ; Gorton v. Dyson et al., 1 B. & B. 219 ;

Pinney v. Pinney, 8
B. & C. 335 ; Douglas v. Forrest, 4 Bing. 704 ;

Atkins v. Tredgold, 2
B, & C. 30.
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replevin issued in this case be set aside with costs, for

various irregularities.

On the 30th of August one of the plaintiffs was served

with a copy of this order, and a notice of application the

next day to tax costs.

It was sworn that until such service, nothing had been

served on the defendant since the 11th of June, when ho

was served with a cop}^ of the summons on which the order

was afterwards made.

Joddrel v. ,4 Taunt. 252; Wilson v. Hunt, 1

Chy. 647
;
Charge y. Farhall 4 B. & 0, 865

;
Edensor v.

Hoffman, 2 Or. & J. 140 ;
Kenney v. Hutchinson, 6 M. &

W. 134; Sandford v. Alcock, 10 M. & W. 689
;
Normanby

v. Jones, 3 D. & L. 143; Doe dem. Harcourt v. Eoe, 4

Taunt. 883
;
Solomon v. Hainby, 7 Dowl. 459, were cited in

support of this rule.

Hagarty^ Q. C., shewed cause.

Eobinson, C. J., delivered the judgment of the court.

The application which is now made to rescind the judge’s

order setting aside the writ of replevin is founded on an

affidavit made by Frederick Thomas Wilkes, Esquire, who
does not state that he is either one of the plaintiffs, or is at-

torney for the plaintiffs
;
and ho swears that no copy of the

judge’s order was served on him, or on his agent, since the

30th of August. He leaves it to be inferred from these

papers being served upon him that he is recognized by the

defendant as being the proper person to bo served, and

does not swear that he is either party or attorney in the

cause, or shew that the other plaintiff or his attorney has

not been served.

As to delay in serving the rule; if that were shewn

quite clearly, we do not see that it supplies a ground for

setting an order aside. When a party has obtained an order

or rule, granting him time or other indulgence, he has in

many cases been held to have lost the benefit of it by nog.

lecting to take out and servo the rule or order,and the other

2>arty has been held to have a right to proceed as if it had

been waived or abandoned; but when the order is of tha^

nature that no part}" is prejudiced by the delay, the practice
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not shew such delay to be a ground for setting aside the

order (a).

The writ, we think, was properly set aside, for there

were substantial defects in the affidavits.

Eule discharged with costs.

McIntyre.

Cleric—Service under articles.

The applicant, in 1847, articled himself to .T. M., an attorney, then in
partnership with E. J. In November, 1850, J. M. went to England
and did not return

; in February, 1852, his partnership with E. J. was
dissolved. In March, 1852, the clerk articled himself, of his own ac-

cord to T. G. for the residue of his five years—J.M. not being a party
to, or consenting to this arrangement. The court would not allow the
time served with the last master.

ISTeil Cameron McIntyre applied to be admitted as an

attorney of this court. The facts of the case were as fol-

lows:

Mr. McIntyre had served with six masters. On the 6th

of September, 1850, (his first articles being dated 6th of

August, 1847,) Mr. Boulton, his fourth master, assigned his

articles to J. W. Muttlebury, Esquire. Mr. Muttlebury was

then in partnership with Mr. Edwardi Jones, and so con-

tinued until the 1st of February, 1852. In November,

1850, Mr. Muttlebury went to England, and continued

there until the time of this, application. It was sworn by

another clerk, in the office of^Messrs. Jones &- Muttlebury,

that Mr. McIntyre served faithfully in the office from the

6th of September, 1850, to the 1st of February, 1852.

The partnership with Mr. Jones b eing then at an end,

Mr. McIntyre, of his own accord, on the 1st of March,

1852, articled himself to Mr.- Galt for five
,
months and

twenty-six days, to make up his five years’ service—Mr.

Muttlebury being no party to that assignment, nor, it ap-

peared, concurring it it, nor privy to it; and their having

been no previous application to the court to order or author-

ize the assignment—The questions were,

1st, Whether the whole, or how much of the service

(a) See Gurney v. Gurney, 15 L. J. (Q. B.) 265 ; 3 D. & L. 734, S. C.
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from the sixth of September, 1850, to the first of February,

1852, could he allowed as a service under the articles to

Muttlebury.

2ndly. Whether the articles and service with Mr. Galt

could be taken into account.

Eobinson, C. J., delivered the judgment of the court.

Mr. McIntyre relies on his service with Mr. Muttlebury’s

partner, during his absence, as a service under his articles

to Muttlebury
;
he cannot therefore claim to have Mr. Mut-

tlebury regarded as having “discontinued practice;” for

on that view all that service must go for nothing—as I fear,

in strictness, it should. But there is nothing shewn to us

which can warrant our considering Mr. Muttlebury as

having discontinued practice in March, 1852—when, with-

out any assignment from him, or any assent of his, Mr.

McIntyre articled himself to Mr. Galt-—any more than in

the month of February, up to which time he desires his ser-

vice with Mr. Muttlebury to be allowed.

He should have obtained an assignment from Mr. Mut-

tlebury, or have had those articles cancelled, or procured

Mr. Muttlebury’s written assent to his entering into new
articles, or moved this court to discharge him from his for-

mer articles. When ho articled himself to Mr. Galt, in

March last, he was not sui juris, being under articles to

Mr. Muttlebury, from which he was in no manner released.

The court would be taking too great a liberty with the stat-

ute to allow that time as a service under the circumstan-

ces (a)i

1
---

' Laddv. Bullen (b).

Agreement—Construction.

The plaintiff agreed to do certain work for the defendant, to be approv-
ed of by one D. B. It was provided that, in case of D. B’s absence,

any other person might be appointed in his place by the plaintiff and
defendant;

Held, that the defendant might dispense with such appointment and ac-

cept the work himself.

Covenant. The declaration stated, in substance, that by

certain ai-ticles of agreement made between the plaintiff

and defendant, in consideiation that the plaintiff thereby

(a) See Ex parte Rowle, 2 Chy. 01. 1 Chy. 558, note.

(b) Decided in Hilary Term last.
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bound himself to build a house for the defendant, in every

respect to the satisfaction of one D. B. therein nariied^

according to the plans then in the hands of the defendant,

and signed by the plaintiff and defendant, and would com-
plete and finish the whole in conformity with the aforesaid

plan, &c., the defendant thereby promised and agreed to

and with the plaintiff to pay him rates and prices therein

mentioned and specified^ provided that the said work should

be progressing satisfactorily—that is to say, &c., (setting

out the times and manner of payment)—subject, neveidhe-

less, to the following conditions :— * * Seventhly, “ That

if the said D. B. should leave the township (meaning the

township of Delaware) any other person or persons might

be appointed in his place for the purposes before mentioned,,

by the plaintiff and defendant.” A schedule of prices, and

estimate of the work above referred to, was set out in the

declaration, and stated to have been annexed to, and to

form part of the agreement. The plaintiff then averred that

he commenced the work in pursuance of the agreement, and

did construct, complete and finish them in every respect

to the satisfaction of the said defeyidant, in strict conformity

to the terms of the said agreement and plans, &c., and in a

good, substantial workmanlike manner : that from the time of

commencement until completion, he caused the said work to

j)rogress to the satisfaction of the defendant, and that the said

work was completed to the satisfaction of the defendant
;
that

after the commencement of the work the said D. B. left the

township of Delaware, and remained away from thence

until afterwards—to wit, on, &c., the defendant, of his own
free will, dispensed with so much of the said agreement by

which the said work was required to progress and to he done

to the satisfaction of the said D. B. or any other person ; and

with his approval thereof, and his return that the said work was

done to his satisfaction

;

and the defendant did then receive

and accept the work so done without requiring the sanction

or approval of the said D. B.—Breach, non-payment of the

prices agreed upon.

Special demurrer—The objections relied on sufficiently

appear in the judgment
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Connor^ Q, C., for the demurrer. Eccles, contra.

Moore v. Earl of Plymouth, 3 B. & Al. 69
;
Smith v.

Brandum,2 M. & G. 248; Boss v. Parker, 1 B. & C 358 ;

were referred to.

Bobinson, C. J., delivered the judgment of the court.

The fii'sttwo causes of demuri*er assigned are clearly not

tenable, nor the third. The specifications and plans referred

to as they are in the agreement, are to be read as forming

part of it; and it is clear enough what the plaintiff means

when he speaks of the rates and prices “therein mentioned

and specified.” We do not see that we can pronounce the

specifications unintelligible. We must suppose that the de-

fendant, who signed them, admitted them to be sufficiently

specific for his purpose, though the terms are set down with

less formality than they would probably be in a well-drawn

legal instrument.

All that requires consideration is the cxce]Dtion urged on

account of the plaintiff not averring (as he was not able to

aver) that Brown had approved of the work, nor shewing

that any persons had been appointed by himself and the de-

fendant to report upon the work instead of Brown, who had

left the country. The agreement provides for this being

done in case of Brown’s absence; and the questions are

whether such appointment of two persons to inspect the work
and their approval of it, forms a condition precedent, going

to the whole cause of action
;
and if so, then whether this is

not rendered immaterial by the allegation of the defendant

declining to nominate any person, or at least dispensing

with it, which is the same in effect, and accepting the work
himself and approving of it as sufficient. The case of Ball-

man v. King (4 Bing. N. 0. 105) certainly supports this dec-

laration strongly in principle, for wc should not be war-

ranted in assuming that ihcrc was any more particular rea-

son than appears, for requiring Brown’s approval. I mean,

that wc are not to conjecture that he had an interest inde-

pendent of the defendant in having the work well dono
;

and, indeed, if he had, still the contingcnc}’ of his being ab-

sent is provided for in the agreement, and his approval was

clear!}' no longer neccssaiy. Then tliero is quite as much
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reason in this case as in Dallman v. King, for saying that

the substantial part of the condition is, that the work shall

be done in a workmanlike manner, as the agreement re-

quires; and that is averred here. And this case is much
stronger than that of Dallman v. King, inasmuch as the

declaration here states that the defendant waived the calling

in any one else to examine and approve, and that he accepted,

the work as sufficient. He surely could judge for himself, if

he pleased, and could do that for himself which he had mere-

ly reserved the privilege of calling another to do for hini.

It is besides true, as was argued for the plaintiff, that part

of the price to be paid was independent of any final report

or approval by other parlies, for it was to be paid as the

work progressed, and if it progressed satisfactorily
;
though

perhaps the intention was, that it was Brown who was to

be satisfied with the work as it progressed, as well as at the

the conclusion of it. The case of Smith v. Wilson (8 East.

437) turned on the peculiar nature of the claim for freight,

which is dependent on the actual accomplishment of the

voyage. When the language of the court in that judgment

is attended to, it will be found to have a strong tendency

to support this declaration. I refer also to Holtham v. East

India Company (1 T. E. 638), Worsley v. Wood (6 T. E.

722, Jones V. Barkley (Dough 694). . . j

Tennery V, Bu^nham^

Landlord and tenant—Batoppd.
>

A. conveyed certain land to B., who conveyed to C., but remained in
possession, professing; to hold as C. ’s tenant. C. conveyed to the
plaintiff.

’

The defendant claimed under a purchase at sheriff’s sale, on an execu-
tion against A., and to be in possession through B. as his tenant j and
he offered to prove that, having commenced an action of ejectment
against B., the latter had agreed to become his tenant ; and that the
transaction between A B. and C. were fraudulent, the property re-

maining in A. ; which evidence having been rejected, on the ground
that the defendant could not rely upon B. ’s possession, inasmuch as

he was tenant to C., and had submitted to distress for rent at his in-

stance, the court granted a new trial.

Ejectment for one hundred and twelve acres of land, of

the centre part of lot 26, in the 2nd concession of Darlington.

At the trial, before Sullivan, J., at Cobourg, a perfect
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chain of title to the land was not shewn. It was proved

that one David Wright occupied it about six years ago;

and after him one Lyman Jacobs, who made a deed of

bargain and sale of the land to his son Lyman E. Jacobs;

and on the 22nd of May, 1850, Lyman E. Jacobs made a

deed of the land to Benjamin Jacobs, his uncle, but con-

tinued in possession himself as before, stating that he was

occupying as tenant to Benjamin Jacobs. On the 24th of

June, 1851, Benjamin Jacobs conveyed the land to the

plaintiff Tennery. It was proved that in February, 1851,

Lyman Jacobs was in possession, and not his son, although

his deed to his son had been made in December, 1849.

The defendant claimed under an attachment, and also to

be in possession of the premises through Lyman E. Jacobs

as his tenant, and he offered to prove that having commenced
an action of ejectment against Lyman E. Jacobs, the latter

agreed to become his tenant
;
but it was objected, on the part

of the plaintiff, that Lyman E. Jacobs, having conveyed the

land to Benjamin Jacobs, and having continued in possession

afterwards, must be looked upon as tenant at sufferance to

his vendee, Benjamin Jacobs
;
and, having admitted him-

self to be holding under him as tenant, and having besides,

as was proved, submitted, in December, 1850, to a distress

at the instance of Benjamin Jacobs for 25Z., as being due to

hiih for six months’ rent, it followed that, as between

Benjamin and his privies in estate and Lyman E. Jacobs,

there could be no impedittient offered to Benjamin Jacobs

recovering possession, by any one claiming to avail himself

of a possession held by Lyman E. Jacobs, the tenant of Ben-

jamin
;
and on that ground the learned judge rejected the

evidence offered by the defendant, and directed a verdict for

the plaintiff.

The counsel for the defendant contended, on the other

hand, that the evidence shewed the transaction between

Lyman Jacobs, Lyman E. Jacobs, and Benjamin Jacobs, to

be colourable and fraudulent, and the alleged tenancy" of

Lyman E. Jacobs under Benjamin a mere pretence to sup-

port appearances and defeat the claim of Lyman Jacobs’s

creditors; that it was competent to the defendant to show
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that Lyman E. Jacobs was no tenant in fact of Benjamin

but merely holding for the father, who had fraudulently

assigned to him
;
that if the fact were so, there was not the

confidence of landlord and tenant as between Lyman E.

Jacobs and Benjamin, and consequently the defendant was

at liberty to compromise his suit against Lyman E. Jacobs

by accepting the latter as his tenant, and could now hold

him or his assignee bound, by that acknowledgment of the

defendant’s title.

A verdict was given for the plaintiff.

Vankoughnet, Q. C., moved for a new trial on the law and

evidence, and for misdirection ; he cited Down v. Thomp-
son, 9 Q. B. 1037

;
Hall v. Butler, 10 A. & E. 204

;
Cornish

V. Searell, 8 B. & C. 471
;
Gravenor v. Woodhouse, 1 Bing.

38
;
Hopcraft v. Keys, 9 Bing. 617

;
Rogers v. Pitcher, 6

Taunt. 202.

Cameron^ Q. C., shewed cause. Ho cited Tay. Ev. 88, and

the cases there collected—Doe dem. Johnson v. Baytup, 3

A. & E. 188
;
Doe dem. Willis v. Birchmore, 9 A. & E. 662

;

Doe dem. Bullen v. Mills, 2 A. E. 17 ;
Dolby v, lies, 11 A.

& E. 335.

Robinson, C. J., delivered the judgment of the court.

We think this rule should be made absolute. Burnham
claimed under a judgment of execution, and purchase at

sheriff’s sale. He was the plaintiff in the suit against

Lyman Jacobs, the father, the debtor in the ft. fa., and was

ready, if he had been allowed, to shew at the trial that he

stood in this position, and that he was therefore entitled to

contend against the assignment by the debtor to his son as

fraudulent. But he was looked upon as estopped from dis-

puting the chain of title derived from Lyman Jacobs, be-

cause the son, Lyman E. Jacobs, who was in possession, had

declared at one time that he was tenant of Benjamin, to

whom he had assigned after taking the deed from his father

which this defendant alleges to have been fraudulent. The

defendant urges'that the whole was a fraud
;
that the prop-

erty in fact continued the property of the debtor, till it was

sold on his judgment.
,

I cannot see how he can bo held to be estopped from
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shewing this. No doubt, if Lyman E. Jacobs had proved

himself to the satisfaction of the jury to be the hona fide

tenant of Benjamin Jacobs, which is what is pretended, the

defendant would not be suffered to gain any advantage to

himself by inveigling him into a betrayal of the confidence

placed in him by his landlord
;
but after reading the evi-

dence in this case, and in the case of Jacobs v. Jacobs, tried

at the same assizes, not a doubt can remain that the alleged

tenancy between Lyman E, Jacobs and Benjamin was alto-

gether a pretence. It would be turning the doctrine of

estoppel to the pur poses of fraud and not of justice, if we
were to hold ourselves bound to preclude all inquiry into

the honesty of the transaction, and the reality of the alleged

tenancy. Tennery, the plaintiff, can of course stand in no

better situation than Benjamin would have stood in if he

had not assigned to him
;
and if it be really true that the

titles pretended to be derived from Lyman Jacobs, which

his judgment creditor Burnham was clearly in a condition

to dispute, were mere fictitious, they could shew no such

relation of landlord and tenant as should form the founda-

tion for applying the principle relied on. The defendant

was surely at liberty to dispute that Lyman E. Jacobs was

holding for Benjamin at all, either as tenant or otherwise,

and to shew that it was a mere fiction.

New trial, without costs.

Magill V. Young et al.

Assignment of lease hy assignee of lessee—Not fraudulent in this case—
Deed of assignmerit sufficient to pass lease.

The plaintiff, being lessee of T. S. ,
of certain premises, assigned his term

and all other property to the defendants for the benefit of his creditors.

The defendants took possession in March, and remained until August,
disposing of the plaintiff’s stock so assigned

;
they then quitted the

premises, having paid the rent up to November following. They re-

quested the lessor to take the premises off their hands, but he refused.
In January they assigned to one P. B., a pauper

;
the plaintiff knew

nothing of this assignment
;
after the expiration of the term he was

sued by the lessor, and compelled to pay two quarters’ rent ; forwdiich
and for his costs so incurred, he brought assumpsit against these de-
fendants. I/eld, (the above facts having been submitted for the opin-
ion of the court), that the assignment by the defendants could not be
treated as fraudulent, and that the plaintiff could not recover. Held,
also, that the interest in the lease passed to the defendants under the
assignment, as set out below'.



302 queen’s bench, trinity term, 16 vie.

The declaration stated that the plaintiff, being the lessee

of one Thomas Stinson, of certain premises, assigned to the

defendants, subject to the ]3aymentof the rent reserved
;
that

the defendants entered, and were possessed for the residue of

the term so demised, *‘and thereupon the defendants under-

took, and faithfully promised the plaintiff to pay all the

rent that should become due under the said indenture of

demise, for and during so much of the residue of the said

term as they, the defendants, should remain possessed of

the said demised premises, as such assignees as aforesaid,”

Breach—non-payment oftwo quarters’ rent, which the lessor

recovered in an action against this plaintiff, besides costs and

charges. ^ ' <

The defendants pleaded—l. That the plaintiff did not as-

sign, as alleged.

2. That after the said assignment, and before any rent

bqeame due, they assigned to one P. B., and that the said P.

B. thereupon entered and became possessed for the residue

of the term.

To the second plea the plaintiff replied, that the said as-

signment was made fraudulently, “and with the view and

for the purpose only of defrauding the plaintiff of the said

rent, without any real interest passing, or the possession of

the said demised premises being ever delivered to the said

P. B. under or by virtue of the same.”

The defendants rejoined denying the fraud.

The following case was agreed to, and submitted for the

opinion of the court

:

CASE.

“By a lease dated 17th of January, 1846, and made be-

tween the said Thomas Stinson and the plaintiff, the premises

therein described were demised to him and his assigns for a

term of three years from 1st of May then next, at the yearly

rent of 150?., payable quarterly, on the first days ofFebruary,

May, August, and November, in each year. On the 24th of

March, 1848, the plaintiff executed to the defendants an

assignment for the benefit of his creditors, (an extract from

which assignment is given below, so far as the same is

material to this case. The lease was then handed over to
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the defendants, who took possession, and remained in pos-

session, disposing of the stock of the plaintiff so assigned, as

also of some goods belonging to the defendant Kennedy, sent

over for sale at the same time, until the 31st of August, 1848,

when they removed and quitted possession, and locked up

the premises, but paid Stinson the landlord 125Z. in full for

the rent due up to the 1st ofNovember following.

“ The defendant requested Stinson jto take the premises off

their hands, and sent him the key, which he refused to ac-

cept, but it was afterwards, and before the rent sued for

accrued due, enclosed in a letter and left at his office for

him,

^‘On the 6th of January, 1849, the defendants executed an

assignment of the premises to one Peter Badenoch, men-

tioned' in the pleadings, who never took possession of the

premises, and who had been a short time previously sold

out by Kennedy, one of the defendants, and was in fact a

pauper. He was a man of very dissipated habits, and would

sometimes be drunk for weeks together.

After the expiration of the term, the plaintiff was com-

pelled by an action to pay two quarters’ rent to Stinson.

The present action is brought to recover back the money so

paid. The plaintiff, after the assignment to defendants, re-

moved to London, and never heard of the assignment to

Badenoch until after the commencement of this suit.

Extract from the assignment mentioned In this case :

—

‘ Whereas the said party of the first part is indebted unto the said

several parties hereto of the third part, in the several sums of money
set opposite their respective names ; and being unable to pay the whole
of such debts, he has proposed and agreed to convey and assign all his

real and personal estate and effects unto the said parties of the second
part ; and trust for themselves and the rest of his said creditors, in

manner hereinafter mentioned : And whereas the said creditors, con-

sidering the present situation of the affairs of the said party of the first

part, have consented to accept the said offer. Now, this indenture wit-

nesseth, that in pursuance of the said agreement, and in consideration of

the sum of five shillings to the said party of the first part in hand paid
by the said parties of the second part, the receipt whereof is hereby
acknowledged, he the said party of the first part hath granted, bargained,
sold and assigned and by these presents doth grant, bargain, sell and
assign unto the said parties of the second part, their executors, admin-
istrators and assigns, all and singular the merchandize, stock-in-trade,

chattels, debts, and effects of him the said party of the first part what-
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soever, and wheresoever ; and also all and every the bills, notes, bonds,

policies of insurance and other securities, and all other the property

and effects of him the said party of the first part of what kind or nature

and wheresoever situate, and being, and in whosesoever hands, custody
or power, the same or any of them, or any part, or parts thereof, now
are, or at any time hereafter may be, and mentioned, or intended to be
mentioned in the schedule hereunto annexed, or hereafter to be annexed ;

save and accept therefrom the household furniture, house, buggy, cow,
and cutter, of him the said party of the first part—to have, hold, re-

ceive,’ &c.

“ The questions for the opinion of the court are,

—

“ 1st. Whether the words of the assignment above given

are sufficient to pass the plaintiff’s interest in the lease, or

whether any interest in fact passed to the defendants upon

the facts stated, so as to render them liable as assignees of

the term.

‘‘2nd. Whether under the circumstances above stated, the

defendants could be held liable for the rent accruing due

subsequent to the assignment to Badenoch, as well as for

the costs incurred in the said action brought by Stinson

against the plaintiff.

“ If the court should be of opinin that the defendants,

upon the facts stated and the pleadings, are liable, then a

judgment is to be entered against them by confession for

the said rent and interest. If the court should be of a

contrary opinion, then the plaintiff agrees that judgment of

nolle pvosequi shall be entered against him.”

M. Vankoughnet for the plaintiff, cited Beck dem. Fry v.

Phillips, 3 Burr. 282^7
;
Burton v. Barclay, Y Bing. Y45.

Burton for the defendants, cited Weeks v. Maillardet, 14

East. 568
;
Dyer v. Green, 1 Ex. Y1 ;

Bally v. Wells, 3 Wils,

25; Chancellor v. Poole, Doug, Y64; Taylor v. Shum, 1 B. &
P, 21 ;

Burnett v. Lynch, 6 B. & C. 589
;
Wolveridge v. Ste-

ward, 3 Tyr, 63Y ;
Parish v. McKay, 5 U. C. E. 461

;
Ashford

V. Hack, 6 U. C.E. 541.

Eobinson, C. J., delivered the judgment of the court.

The case of Burnett v. Lynch has no application to this

case, for that turned wholly on the defendant having been

guilty of a breach of duty while he enjoyed the premises

as assignee. Here the plaintiff seeks to make these

defendants, who were at one time holding as assignees of
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the lease, liable for rent accrued after they have assigned to

another party
;
and there is no proof that after the assign-

ment the defendants either occupied the premises or receiv-

ed the rents and profits.

The question, however, is, whether the plea of fraudulent

assignment is proved. The case of Taylor v. Shum (1 B. &
P. 21) is a clear authority that the law does not hold it to be

fraudulent in an assignee of a lessee to assign his lease to a

pauper, for the express purpose of getting rid of his liability

for rent, by destroying the privity of estate on which alone

an action against him could be founded
;
and in this case it

Is stated that the assignee offered and desired to surrender up
the premises to the lessor, which makes it a case fully as

favorable for the lessee as Taylor v. Shum. I refer also to

Lekeux v. Nash (Str. 1221) and to Yalliant v. Dodemede (2

Atk. 548).

It has,however, been contended that in fact this lease was

not assigned, for that it is not included in the words of the

deed of assignment made by these defendants to Badenocb.

We are of opinion that this deed did pass the interest in the

lease, (a)

Our opinion is in favor of the defendants and by the

terms of the special case a nolle prosequi is to be entered by
the plaintiff.

Judgment for the defendants.

In re Loney, applying for partition.

Partition—2 W. IV. ^
chap. 35—Time for service of notice.

A writ of partition cannot be ordered unless notice has been given forty
clear days before the term ; Therefore, when the service was made on
the 21st of July, and the term began on the 30th of August, it was
held insufl&cient.

This was an application for partition. This term began

on the 30th of August, and notice to the parties concerned

appeared to have been served on the 21st of July. The
question was, whether this was a sufficient compliance with

the statute 2 W. IV., ch. 35., sec. 2, which requires that the

notice shall be served “ at least forty days before the ensuing

term.”

D. Cr. Miller for the applicant.

(a) Fagg V. Dobie, 3 Y. & C. 96.

.20 10 U. C. Q. B.
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HoBiNSON, C. J.

—

Wg think the noiice insufficient, and as

we have only jurisdiction to award the writ, provided notice

has been served at least forty days before the term, we must
see that that has been done, for otherwise the whole proceed-

ing would be nugatory. This cannot be treated as a mere di-

rection. It is made the condition on which alone we can act.

There was not in this case forty clear days before the term,

and there must be that when the expression is forty days at

least

Writ refused.

MICHAELMAS TERM, 16 YIC,

Present

:

The Hon. John BiYerly Robinson, C. J.

“ William Henry Draper, J.

Robert Easton Burns, J.

Grantham v. Powell. ^

13 ct* 14 Vic.y ch. 61^ retrospective effect of—Objection allowed^ not taken

at the trial.

The plaintiff sued, in 1849, on a debt which accrued more than six years
before. A new trial was granted in 1850, but the second trial was de-

layed until 1,852. Held, that the 13 & 14 Vic. ch, 61, whiph came into

operation in January, 1852, precluded him from recovering on a ver-

bal promise.
The court, under the circumstances, allowed the defendant to claim the

benefit of this statute, though he had not insisted upon it at the trial,

but had objected to the sufficiency of the evidence on other grounds.

Assumpsit on a promissory note of defendant,made on the

22nd day of December,1841,to plaintiff or order, for 12Z. 10s.

payable in 90 days. And on another note made on the

same day, by defendant,payable to plaintiff or order, in six

months, for 12/. 10s. : with counts claiming money to be

due upon sale of a horse, for hire of horses, &c., for keeping

plaintiff’s horses, for work and labor, and on account stated.

The action was brought in March, 1849. Pleas filed on>

the 17th of March, 1849. -
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1st and 2nd

—

Non-fecit, to the notes.

3rd

—

Non-assumpsit, to the other counts.

4th—Statute of Limitations.

The plaintiff replied, that the cause of action did accrm-^

within six years.

At the trial, before Burns, J., at Toronto, there was

evidence that while the notes were lying in the hands ©T
Messrs. Gamble & Boulton—some other party, and not

plaintiff, being then the holder—the defendant promise^'

them he would pay them. This was in 1843 or 1844. KtM
the plaintiff himself swore, that, about three years ago,

called on the defendant and asked him to pay an accoiTs^lff

of about 15?., which he claimed to be due to him infe-

pendently of the notes, and that the defendant said lii"

would pay it as soon as he could. This evidence wss?-

contradicted by the defendant on oath, as regarded

account. The learned judge directed the jury that, as to tM?
notes, if there was an admission within six years of the MB
of March, 1849, that they were due, that would be

cient, though it was objected that any promise on that

casion made to Messrs. Gamble & Boulton would mM-
enure to the plaintiff, as they did not then hold the note
for him. As to the account, it was left to the jury to de-

termine upon the evidence.

The jury gave their verdict for the plaintiff 55?. 15s.

The question seemed not to have been raised at the

whether since the statute 13 & 14 Vic. ch. 61, a vcrlfe^l

acknowledgement or promise can avail to take a case out eC'

the statute, even when, as in this case, the issue had be'tsn*

joined, and the case once tried, and a new trial granted

fore that act was passed.

A new trial was granted in 1850
;
and for some reasor?#-

not explained the plaintiff delayed going to trial a sccorM^

time until the last assizes.

VanJeoughnet, Q. C., obtained a rule n?s? for a new trial ioau

the law and evidence, and for misdirection. Ho cited Tow—
lor V. Chattorton, 6 Bing. 258

;
Freeman v. Moyees 1 A. A; K.

338; to which

Eccles shewed cause.
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Kobinson, 0. J., delivered the judgment of the court.

Upon the trial, it was objected that there had not been

«Gch a search made for the notes sued on as could warrant

the lotting the plaintiff into secondary evidence of them.

Bat, considering that the notes were proved on the former

trial, and were in the possession of the court—though

araong the officers they could not at the moment be found

—

a&d considering that they have been found since, it would be

£die to grant a new trial on that objection.

The new trial has been moved chiefly on the ground, not

taken at the trial, that since our statute 13 & 14 Vic. ch. 61,

which, following Lord Tenterden’s act in England, requires

a written promise or acknowledgement to take a case out

of the Statute of Limitations, the verbal evidence was im-

properly received in this case.

That act was passed in July, 1850. It enacts, that, in all

actions on simple contract, ‘‘ no acknowledgement or prom-

ise, by words only, shall be deemed sufficient evidence of a

new or continuing contract, whereby to take any case out

of the operation of the said act” (the Statute of Limitations),

to deprive any party of the benefit thereof, unless such

:icknowledgement or promise shall be made or contained by

or In some writing, to be signed by the party chargeable

thereby.” And the act was to take effect on the 1st of Jan-

Eiaiy, 1852, This action was brought,and the first trial had,

before the passing of this statute
;
but this second trial was

not had until nine or ten months after the act hadcommenc-
- to take effect. The words of this enactment closely

follow those of Lord Tenterden’s act, and we must give

them the same construction, and are therefore bound to hold

that they are retrospective in their operation, 'and apply

to actions brought before the passing of that act, and not

only to actions to be brought. thereafter
;
and there is less

appearance of hardship in this, as regards our act, because

it gave to creditors an interval of nearly eighteen months

between the passing of the act and the commencement of

its operation, so that they could not be taken by surprise,

aad had ample time to enforce their demands before they

i sould suffer any disadvantage from the change made in the
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The only doubt we have had raised from the fact that the

defendant did; not, upon the trial, insist on the benefit of the

statute
;
but the defendant did insist on the insufficiency of

the evidence,:, though he relied on other grounds. As
regards the account, indeed, the evidence was only the

testimony of the plaintiff himself, who swore that within

six years; on his demanding the debt, the defendant said

he wouldipay as soon as he could; in other words, when
he was able, which has been held not sufficient, unless proof

be given of the party’s ability, (a)

: i New trial on payment of costs

Gilmour V. Hall and Platt.

Sum stipulated to be paid per week for delay in completion of agree-
ment, held liquidated damages, not a penalty.

Covenant on an agreement to build certain cottages for-

the plaintiff,(the same as set out in Hall & Platt v.. Gilmour,.

vol. ix., 492)—tried before Burns, J., at Toronto.

The defendants stipulated that they would complete two-

of the cottages by the 1st of December, 1850, and the other

three on the 1st of January, 1851, except the tuck pointing,

which was to be done by the 1st of June, 1851, ‘‘ under a

penalty of bl, for each of the said cottages for each week,

after the aforesaid respective times at which they were by
the said last mentioned articles of agreement so to be re-

spectively finished as aforesaid, during which they should re-

spectively remain incomplete, to be paid by the defendants

to the plaintiff.”

The verdict given included the full amount which could

be claimed undei* this agreement, for the time occupied in

completing the cottages beyond that allowed.

M. Vankoughnet moved for a new trial for misdirection,

and because the verdict was against evidence, and for exces-

sive damages
;
ho referred to McLean v. Tinsley, Y U. G. H.

40 ;
Ainslio v. Chapman, 5 U. 0. R. 313.

Robinson, C. J.—Wo think the only question is, whether

the 51. per week is liquidated damages, or to bo regarded

rather as a penally. If the former, the verdict is admitted

to have been foiin<led on a coi-roct computation as to amount.

(a) Sec Hayden v. Williams, 7 Biug. 103.
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learned judge considered that the five pounds was
l.ifmdated damages, lo which plaintiff was legally entitled^

defence was not made out.

¥7e think it admits of no doubt that the stipulated pay-

of five pounds a-week in case of delay is to be treated

i&s liquidated damages, and not as a penalty.

Per Cur .—Eule refused.

Doe DEM. Shepherd v. Bayley.
Jiljectment—sStat ute of Limitations—Evidence—Dispossession.

Lee, in 1822, obtained a patent for a lot of land on which he had
^previously lived for several years

;
but before the patent issued he had

m-moved to another part of the country. After his removal, one M. made
5eeme agreement wdth him to purchase the lot,and went up and lived on
Bn till 1823, when he died. M’s wife, soon after his death, disposed of

'Qte 'place, or her right in it, to W. B., the defendant’s father, who oc-

.‘jssrpied the adjoining lot. It did not appear that M. ever had any in-

.Sierest beyond an agreement to purchase, or what were the conditions
*5^ his agreement, or what his wife received from W. B., or that she
,g;ave to him a writing of any sort. W. B. built a house on the lot,

^hieh was occupied by himself, his widows and sons, in succession
antil 1825, after which it remained vacant. The defendant lived on
:tlie lot adjoining, and there was conflicting testimony as to the nature

the possession held,and the acts of ownership exercised by him over
.She land in question, up to the time of this action. The above facts were
'^!)^ed on as entitling him under the statute of limitations. The plaintiff

;^roved that in 1824, Lee conveyed to S., her husband, under whom
ssfee claimed as devisee

;
that S, had gone twice expressly to see the

land, in 1830 and 1832, on each occasion taking with him persons to
tsrkom he proposed to sell

; that on the first visit they saw the defend-
"mfc who made no objection when told by S. that he had come to take
:fi©s.session, and that he was going to sell the property : that on the
aE&eond visit the defendant agreed to purchase the land from S., but
-afterwards failed in the payments which he had promised to make.

that the tenancy by the defendant up to 1830, could be considered
/•mly as a tenancy at will, as the widow of M. under whom he claimed
tffisrald for all that appeared, have given no better right

; and that the
MFjaatry in 1830 was sufficient to determine the will.

the defendant’s agreement to purchase in 1832 constituted a new
tenancy at will, and the statute began to run at the expiration of a
war from that time.

it should have been left to the jury to say, whether under the evi-

*ienco, the possession held by the defendant was of that constant and
wisible kind which would be sufficient under the statute.

^mble that the plaintiff was at all events entitled to a verdict ; for

'.?/dIjer S. was never in possession in respect to the patent under which
Sii© Maimed, and therefore could not be said to have been dispossessed
—-km. which case the statute never began to run against him ;

or, if in

(ymsession at all, it must have been by virtue of of his actual entry in

i^-30-and 1832, since which times twenty years had not elapsed.

Ji^ctment lor ltd G9, youth yide of tlie Talbot road, in the

’;i»W£i8hip of Oxford.
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This was a second trial of this title.

Upon the present occasion, the evidence was to this effect

—Francis Lee, on Lhe 8th of ISTovember, 1822, obtained a

patent for this lot, 69. He had resided on it for several

years before that, ‘had cleared and enclosed some of the

land, and had built a house
;
but before the patent issued

he had left that part of the country, and had come to reside

in the township of York, in the Homo District. One
Miller entered into some contract with him there for the

purchase of this lot, the particulars of which were not in

evidence on this trial
;
and he went up to Oxford and resided

on the lot with his family till some time in 1823, when he

died. William Bayley, father of the defendant in this

action was then living, as he had been for some time with

his family, an the adjoining lot, '70. Miller’s wife continued

to live on lot 69 for a short time after her husband’s death,

but afterwards, in the same year, she took upon herself to

dispose of the farm, or of her right in it, to William Bayley

for some trifling consideration, far below the value of the

land. It was not shewn that her husband Miller had any

right or interest beyond an agreement to purchase, nor

was it shewn what ho had p>aid to Lee, or whether he had

ever paid anything, or within what time, or in what man-

ner he was to pay. It was not proved that Mrs. Miller was

dead, but she was not examined as a witness at the trial,

nor any reason given for not producing her; though it was
urged that she must have known no doubt the footing on

which her husband had stood in regard to this lot, and upon

what ground it was that she took upon herself to dispose of

it to Bayley, and to put him in possession, which it seems

she did in 1823. No writing between her and Bay le}^ was

proved or spoken of at the trial, and, for all that appeared

Miller had died intestate.

William Bayley, the defendant’s father died in 1824, in

possessior) of lot 69, having lemoved into the house which

he had built upon it. His widow continued to live in the

same house for some time, but removed to the lot TO, where

she and her two.^ons, Bobei't and (leorge, lived togelhei’ till

she died. Since the 3'oai- 1825 it seemed that no one had
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resided on this lot. The house built by Lee was allowed to

go into decay and tumble down
;
the fences were suffered to

be out of repair; some of the witnesses swore that for

some years the cleared land lay waste; others swore that

the defendant, William Bayley—continuing to live on lot

*70, after the death of his brother Eobert, which soon

occurred—had raised crops and pastured his cattle on this

lot 69, without interruption, and had cut wood off it—which

acts were given in evidence in order to shew a continued ex-

ercise of ownership over the lot by Miller, William Bay-

ley and bis widow, and by the defendant George Bay-

ley, from 1822 or 1823 to the present time. The evidence

secerned to establish that the defendant, living upon his own
adjoining property, had for this long period made that

kind of use of this adjacent land, which a neighbor

might in such case make of a neglected or forsaken lot

—not living on it or making any substantial improve-

ments, or keeping up the enclosures, or subjecting it

to any regular course of husbandry. The defendant relied

on this evidence as conferring a title upon him under the

Statute of Limitations, or at all events as shewing that any

title which Lee might have had when Miller took posses-

sion had become extinguished.

On the side of the plaintiff it was shewn, before the

defendant went into this evidence of possession, that Lee

on the 27th of July, 1824, nearly two years after the patent

had issued to him, conveyed the lot 69, being 200 acres,

by bargain and sale, to one Thomas Shepherd in fee simple

for a consideration expressed in the deed of 200^.
;
and that

on the 27th of May, 1841, Shepherd devised the land to his

wife Tabitha Shepherd, the lessor of the plaintiff, to hold

during her life. It was proved further that, in 1824, when
Lee, then in the township of York, was in treaty with

Thomas Shejjherd about selling this land to him, the widow

of Miller was there, and heard them conversing about it
;

that she said to them she did not wish to wrong any onei

that Bayley had paid her for the land, (that is, had paid her

something, for the proof was only of a trifling payment, and

there was no evjdence of any writing given by her to
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Bayley, or of any right she could have supposed she had to

dispose of the fjirm); and she told Shepherd that if he took

the land from Leo he should go and pay back to Bayley

what he had given her.

It was proved further that Thomas Shepherd had gone

up to see the land in 1824 before he purchased
;
that after

he got his title from Lee he went up twice—namely in

1830 and 1832—expressly to see the land, (a distance of

nearly 200 miles,) on each occasion taking with him a

person who proposed to purchase it; that on both occasions

they founa the farm unoccupied, knd apparently deserted,

no persons living on it, the fences down, and no appearance

of the land having been ploughed or cultivated for several

years, that in 1830, when Shepherd went to the land he was

accompanied by one Eicketts, a farmer to whom he proposed

to sell it; that this defendant came to them upon the land

from his adjoining lot 70, on which he lived
;
that he was

told by Shepherd that he (Shepherd) had come to take

possession, to which the defendant made no objections

;

that Shepherd and Eicketts remained more than an hour

on the lot
;
that Shepherd planted a small tree on the lot in

presence of the defendant, telling him that he did so as an

act of taking possession, and that he was going to sell the

land to Eicketts
;
that the defendant made no objections,

and that Eicketts had no knowledge, from anything that

passed or otherwise, that the defendant had set up any claim

to the land, which however Eicketts did not buy, because,

as he said, it did not suit him. This visit of Shepherd to

the land took place within twenty years of bringing this

action.

The next visit was made two years afterwards, when a

brother of the late Thomas Shepherd, who was examined

as a witness upon the trial, went up with him, intending

to buy, if he lilced the land, lie swore also, that the land

then looked as if it had not been ploughed or cultivated for

several years; and that the fences were in a ruinous stale :

that no one was on the lot, but that finding the defendant

in a field on the adjoining lot 70, they went to him: that

Shepherd’s hrother said he wanted more than 200 acrco,
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and that Shepherd asked the defendant if ho would sell his

lot (70), which he declined
;
and that Shepherd thereupon

offered to sell him his lot (G9) : that they went into the

defendant’s house, and conversed about it
;
and that before

they left that part of the country (the next daj’) the defen-

dant agreed witli Shepherd to give him 200/. for lot 69,

and that lie would come down to Toronto in the autumn
and pay 50/., and would pay 50/. in each of the three next

3^ears ;
but that though they parted with this understanding,

he never came.

According to evidence given for the defendant on the

trial. Miller was assessed for the lot 69 in 1822, the widow
Bayley, in 1825 and 26, Robt. Bayley (her son) in 1827-28,

and 29
;
but there was no proof that be or this defendant

(George Bayley) gave in this lot to the assessor after that

period orafter Shepherd had been up and asserted his right to

the lot.

At the conclusion of the trial, the learned Chief Justice

of the Common Pleas submitted several questions of fact to

be determined by the jury, and on considering these they

declared themselves to be satisfied.

1st, That Lee knew that Miller was in yiossession be-

tween the date of his patent (November, 1822.) and of his

(Lee’s) deed to Shepherd in Majq 1824.

2ndiy, That the defendant, and those who preceded him

in the possession, were in possession of the whole lot 69,

as well as of that which was uncleared as of thac which was

cleared.

3rdly, That Shepherd, in 1830 and 32, did make actual

entry with a view to take possession.

4thly, That the defendant had not recognized Shepherd’s

title.

The learned Chief Justice considered that the lessor of

the plaintiff (the widow and devisee of Shepherd) was

barred by the Statute of Limitations : that the entry of Shep-

herd upon the land in 1830 and 32, as described by the wit-

nesses was not sufficient to jii event or internipt the operation

of the statute: that the defendant’s verbal otter to juirchase

would signify nothing : that this case was not, undei’ the

circumstances, within the exception at the end of the 17th
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section of our Keal Property Act, 4 Wm. lY., ch. 1 : that it

was unnecessary to leave it to the juiy to find whether Lee,

Miller and his widow, William Bayley and his widow, and

the defendant had succeeded each other in the possession
;

because it seemed the only just inference from the evidence

that they did so, and because he considered it to be imma-

terial whether there was a continuous and successive pos-

session or not, if Shepherd’s entries, in 1830 and 32, did not

give him possession (which he held they did not), because he

had not otherwise made entry at any time after his right to

enter accrued—viz., in May, 1821— at which time William

Bayley was in possession, and more than twenty years had

elapsed before Shepherd died, or the Icsssor of the plaintiff

acquired any right under his will.

The jury found for the defendant.

Wilson, Q. 0-, shewed cause against a rule nisi for a new
trial on the law and evidence, and for misdirection. He
cited Hoe dem. Birmingham Canal Co. v. Bold, 11 Q.B. 127;

Hog dem. Evans v. Page, 5 Q. B. 767 ;
Hoe dem. Linsey v.

Edwards, 5 A, & E. 95.

Phillpotts, contra, cited Hoe dem. Boulton v. Walker, 8

U. C. E. 571
;
Doe Bourne v. Burton, 15 Jur. 990; 6 English

Eep. 325, S. C.

Eobinson, 0. J.—The impression which I have received

from the whole evidence is, that Lee, being the undoubted

owner of this lot in 1822, contracted to sell it to Miller, for

payment to be made to him
;
and that on the faith that

Miller would make those payments he allowed him to enter

into possession
;
that Miller very soon after died, leaving

Lee unpaid
;
that his widow, soon after, probably seeing no

prospect of being able to pay for the land, left it, and re-

turned with her family to her husband’s former place of resi-

dence, where Lee was at that time living; but that befoi’o she

wot>t she took upon herself to sell either the land,or her claim

to the land, to Bayley, the owner of the adjoining lot.

I have no idea that Miller Iiad paid Lee for the land
;
or

that his widow, or his two son.-, who wore e.vamiiied on

the trial, had any bcdief that he had
;
or that he had any

conveyance from Leo. They produced no writing, nor
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gave proof, of the contents of any wi-iting, nor attempted to

shew that any such writing had been lost, or mislaid
;
and

it is obvious, I think, that when Mrs. Miller returned to

Lee’s neighborhood, and heard him proposing to sell the

land to Shepherd, and when she urge l that Shepherd, if he
bought, should return to Mr. Bayley what she had got from

him,—if she had imagined that Lee had already conveyed

to her husband, or that the land had been paid for : by

her husband, or that she had any right to sell to Bayley,

she would not have contented herself with ’ insisting that

Bayley should have the money returned to him which he

had paid to her, and which vvas no equivalent for the value

of the land, but would have insisted that Lee had no right

to dispose of the propert3^ And it is equally obvious that

if Ba^dey had held any writing from Mi‘s. Miller, or any

deed or agreement that had been given to her husband, or

had an}"thing whatever to shew on what foundation she

had assumed to sell to him those 200 acres for which a

patent had issued to Lee only two years before Mrs. Miller

quitted the lot, he would have given evidence of it at

the :^rial and would have produced it when Shepherd

came up twice to assert his right; and would then have

advanced his claim, and stated what it was founded on.

Instead of that, all that is proved bejmnd possession, in

support of the defendant’s title, is, that Miller’s widow

—

who, for all that appears, could have had no legal interest

in the land be^mnd her claim to dower, even if Miller had

owned it—sold for a small consideration the possession of it

to the defendant’s father.

If Bayley took any writing from Mrs. Miller, which is not

asserted, and if that were produced, it might turn out

to be nothing more than a conversance of her supposed

right of dower, or an assignment of whatever claim she had

contingent upon the steps which he might think proper to

take; or possibly a mere consent that he might stand in her

place, or in Miller’s, and pay what Miller ought to have paid

provided Lee wpuld confirm the arrangement. The proba-

bility is, that the forty dollars and the house, which it was

sworn that William Bayley gave her, were accepted as an



DOE DEM. SHEPHERD V. BAYLEY. 31^

‘ equivalent for what Miller was known to have paid to Lee

on account, which it would be right that Bayley should

pay to Miller’s representative, if he got the land
;
and we

can understand, if that were so, why Mrs. Miller should

have urged that if Lee sold the land again to Shepherd,

Bayley should get back from Lee or Shepherd what he had

thus paid to her.

It is true that, in any view we can take of the evidence,

Thomas Shepherd seems to have been unaccountably negli-

,gent in not adopting such measures as we should suppose he

^vould have adopted in regard to this valuable property,

which he is not shewn to have taken any particular notice

of since his visit in 1832, though he lived, I think, more
than fifteen years after that. How this might be explained

I know not. But, on the other hand, this defendant does

not stand in the situation of a person buying from one who
had been twenty years in undisturbed possession, and whose

title he might therefore have presumed was unquestionable.

It is evident that he and all his family must have known
the history of the lot from Lee’s first connection with it.

He knew, no doubt, upon what footing Miller succeeded Lee,

how Mrs. Miller came to abandon the lot, and what kind of

a right his own father had acquired, or had any reason to

suppose he would acquire from her
;
and, besides this, it is

clear enough that none of those who have succeeded Miller

in the possession have acted with this property as if they

owned it.

nevertheless this is, perhaps on the whole complexion of

it, one of those cases which the Statute of Limitations was
designed to meet, for it may happen that the parties after

so long a lapse of time might not in a case of this kind be

able to shew satisfactorily whab the facts really were.

Then, in applying the Statute of Limitations to it, wo must
consider that it was the avowed object of the present

statute to avoid all questions about the possession being

adverse or non-adverse, and that in cases within the statute

i(that is, cases not taken out of it by any exception) the

mere fact that the true owner has for twenty yeai’s allowed

himself to be dispossessed of his estate—not receiving the
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rents and profits within that time, and having no written

acknowledgment of his title to produce, signed by the

party holding possession—is sufficient to extinguish his

title. This is a stringent rule, which the statute prescribes,

and one that may lead in some cases to great injustice and

hardship, where there has been an occupation permitted as

a matter of indulgence, or through mere inattention, to a

party who had never defied or questioned the title of the

rightful owner, and who had never pretended to have a

title himself. Still the answer is, that, under the provisions

of this positive law, goodnature or inattention may occasion

a man to lose his estate, however, clear may be his right,

for that the provisions of the statute are peremptory, and

that it is necessary to enforce them, in order that all may
see that there is an absolute and inflexible rule which will

be adhered to, for the sake of quieting possessions. If this

be the true principle, as undoubtedly it is on the one side,

it is no less true and just on the other side that no man’s

legal title should be extinguished by the operation of this

statute, unless the facts are such as do clearly, and without

the aid of any liberal construction, bring his case within it;

and that he should have the full benefit allowed him of

every exception which fairly takes his case out of the

statute. So much, at least, is due to the former owner of

the estate.

Now, in this case the statute could not begin to run until

after the patent issued
;
that patent made Lee the owner,

Miller going in under a contract of purchase from him, with-

out any more being shewn—that is, without any assurance

from Lee that he might hold the possession for any certain

time, or until any particular contingeny—could be, at most,

tenant at will. He was in possession in privity with the

owner, without right being proved in him to hold for any

certain time
;
his widow can only be looked upon, in the

absence of any proof to the contrary, to have been holding

merely in consequence of her husband’s possession, with

no better right, and not by any title independently of him.

Then we see from the evidence that William Bayley, his

widow, and their son, the present defendant, all held in
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succession under no other right than the widow of Miller

gave them; and the right of all of them to hold for any

longer time was liable to bo put an end to before twenty

years had elapsed, by any act that would terminate a ten-

ancy at will
;
though indeed it is clear that there could be

no subsisting tenancy at will even, after the changes which

the possession had undergone, from ihe death of the several

occupants. Taking it, however, to be most strongly in

favour of the occupants, and that they were respectively

something more than mere tenants at sufferance—the jury

found that, in 1830 and 1832, Shepherd, the owner, whose

legal title there was at that time nothing to impeach, of

which we have any evidence whatever, made any actual

entry, for the express purpose, and with the intention de-

clared in the defendant’s presence, of asserting his right and

taking possession. The jury found that he did enter for

that purpose and with that intent
;
and if they believed the

witnesses who swore that in 1832 the defendant, after the

tenant had so entered, agreed to purchase from him, and

promised to go down to Toronto in the fall and pay him 50^.

on account of the purchase, that would constitute a new ten-

ancy at will after the first had been determined, and the

statute would in that case have begun to run at the expira-

tion of a year after that, or in 1833—in which case this ac-

tion was brought in time.

The entry proved by two witnesses, and foundby the jury,

was in my opinion a sufficient entry to determine the will,

notwithstanding anything in the 22nd section of the statute

—On that point I refer to Doe dem. Tomes v. Chamberlain

(5 M. & \Y. 14), and Doe dem Bennett v. Turner (7 M. & W.
226

;
S. C. 9 M. & W. 643 in error). Ball v. Cullimore (2 Cr.

M. & E. 220.)

The juiy, wo think, should have been told that, unless

they disbelieved the evidence to which I refer, they should

find for the plaintiff.

And I confess that, besides this, I do not consider the

evidence of dispossession of the owner by the acts of the

defendant, so clear as to have rendered it unnecessary to

submit a question to the jury upon that point. It may bo
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that the defendant did more than let his cattle run upon an

unoccupied lot that lay common to all the world, and he

may have held that constant visible possession of it which

could only be regarded as exclusive possession, and a shut-

ting out of the true owner
;
but that point seemed not uncon-

tradicted-'upon the evidence, and I think the jury should

not have leaned against the true owner in a case where they

saw so clearly the origin of the defendant’s possession, and

that in the nature of things it could not have been supposed

to have been either taken in ignorance or under any idea of

of legal title.

We are of opinion that there should be a new trial
;
with

costs to abide the event.

Strictly speaking, the statute could not have begun to run

against Lee until Miller died, because he was never, in the

language of the 17th section, dispossessed; he had never

been in possession in respect of the estate or interest given

to him by his patent, further than by construction of law

;

and he was not dispossessed by Miller’s possession,which was

in virtue of an agreement with Lee, and in privity with him.

Then, when Miller died, and the widow continued to hold

possession, that was not a dispossession of Lee from any oc-

cupation he had ever held
;
nor could her possession, nor

the subsequent possession of the Bayleys derived through

her, he deemed a disseizin, because all had reference to Mil-

ler’s interest. There was no difficulty therefore in the way
of Lee conveying to Shepherd, and I do not see how the sta-

tute can be said ever to have commenced running against

Shepherd, because he had never been in possession in respect

of the right or interest claimed by him, unless the entry

made by him be admitted to be a possession, since which

twenty j^ears have not run.

Draper., J., and Burns, J., concurred.

New trial
;
costs to abide the event.
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Mair y. Culy and Young.
Usury—Party to a suit calling the opposite party, how far hound hy his

evidence.

Where a party to a suit calls the opposite party, he is not necessarily

concluded % his answers.

Ejectment on a mortgage. The defendants pleaded usury, and they pro-

duced two papers purporting to be copies of letters written by the
mortgagor to the plaintiff (the mortgagee), as tending to shew that

they were replies made by the mortgagor to letters written by the
plaintiff, which were produced ; and they relied upon the whole cor-

respondence as making out clearly a usurious bargain. The plaintiff

was called, and swore that he had never received the letters of which
the defendants professed to produce copies, and that there was no
usury in the mortgage transaction.

Held, That it should nevertheless have been left to the jury to say
whether they did not believe,from the plaintiflPs own letters that such
answers had been received as the defendants relied upon ; and if so,

whether on the whole correspondence, there was sufficient proof of

usury.

Ejectment for 228 acres in the township of Brantford,

described by metes and bounds, and commonly known as

the Brant Farm.”

The defendants appeared, and did not limit their defence

to any portion of the land claimed. Notice was served of

the plaintiff’s intention to go for mesne profits.

On the 25th of June, 1836, the Crown granted the land in

question to William Johnson Kerr, Esquire, as purchaser,

for 228^., describing it as part of the north part of the farm

known as “ the Brant Farm,” formerly owned by the late

Captain Joseph Brant, and devised by him to his son (the

late John Brant), his heirs and assigns.

On the 20th of December, 1836,William Johnson Kerr,by
deed of bargain and sale, mortgaged this land in fee to the

present plaintiff (Mair), with condition to be void on pay-

ment by Kerr of 625^., within one year from the date,

according to the condition of a bond recited in the mortgage

as bearing even date with it
;
Kerr to remain in possession

till default made in payment. No interest was made pay-

able on the 625/!. for the year.

The mortgage was registered on the 2nd of January, 1837.

On the bond was endorsed by the plaintiff a payment of

300/., made by Kerr on the 9th of September, 1837.

The defendants set up the defence of usury
;
and at

the trial, at Hamilton, before Sullivan, J., they relied

upon two papers (purporting to bo copies of letters written

21 10 u. c. Q. B.
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in November, 1837, by Kerr to the plaintiff’, dated on the

9th and 22nd of November), as tending to shew, when read

in connection with letters produced, written by the plaintiff

to Kerr, and received by the latter, that they were replies

made by Kerr to the plaintiff’s letters; or rather that a letter

of the plaintiff to Kerr,of the 15th of November, 1837, was
an answer to Kerr’s of the 9th of November : and that a

letter of the plaintiff to Kerr, dated 2nd December, was are-

ply to one from Kerr to him on the 22nd of November, 1837.

The plaintiff then lived at Brockville, and Kerr at Welling-

ton Square, in the township of Nelson., The defendants re-

lied upon the contents of these letters as bearing a clear in-

ternal evidence that they were written as a connected cor-

respondence, and they contended that Hair’s two letters

shewed clearly that he must have received from Kerr the

originals of such letters as the papers produced at the trial

purported to be copies of.

Notice had been given to Hair to produce these letters

and he was called as a witness by the defendants and

swore positively that he had received no letters of that kind

from Kerr. He swore also that there was no usury in the

mortgage transaction, as Kerr’s letters (according to the

copies produced) would import there was.

Mr. Kerr died about seven years ago.

The learned judge told the jury that he considered there

was no legal evidence to prove usury. It was objected by

the defendant’s counsel, that it was a question to be left to

the jury whether they did not believe, from the contents of

Hair’s own letters, which were in evidence, that he must

have received such letters from Kerr as the papers produced

in Kerr’s writing, and found among his papers, purported

to be copies of
;
and whether they were not satisfied, upon

the face of the correspondence, that the transaction was

usurious. He relied upon the correspondence as affording

convincing evidence that 500^. was all the money lent, for

which 625/. was to be paid at the end of a year—being

twenty per cent, interest and 25/. bonus.

The jury found for the plaintiff, and 130/. damages for

mesne profits.



MAIR V. CULY AND YOUNG. 323

Cameron, Q. C., moved for a new trial on pie law and evi-

dence, and for misdirection.

Hagarty, Q. C., shewed cause, and cited Ta}". Ev. 42,

503, 541, 542; Hutchinson v. Bowker, 5 M. & W. 535;

Heilson v. Harford, 8 M. & W. 823
;
Hoe dem. Frankis v.

Frankis, 11 A. &E. T92; Fairlie v. Denton, 3 0. & P. 130;

Jones V. Morrell,! Oar & Kir. 265; Melluish v. Collyer,

14 Jur. 621
;
Doe dem. Strickland v. Strickland, 8 C. B. 724.

Eobinson, 0. J.—It does not seem to have been made a

C[uestion at the trial wh,ether these defendants were liable to

the plaintiff for mesne profits. That a mortgagor remaining

in possession is not liable to account to the mortgagee for

mesne profits, is clear: though his lessee, under certain

circumstances, may be. What was the- nature of the occu-

pation by these defendants docs not appear, with certainty,

upon the evidence
;
by whom they were let into possession,

or how they held, or for what time. It may be that, upon

the facts of this case, the plaintiff was entitled to recover

for mesne profits against these defendants, though he stands

only in the position of a mortgagee.

Hpon the question that has been raised, we have no

doubt that (although the defendant made the plaintiff

their witness, by calling him to prove that ho had received

from Kerr such letters as the papers produced in Kerr’s

writing purported to be copies of) it did not necessarily fol-

low, that they were bound by his answers, so that they could

not even rely upon the internal evidence to the contrary

which his own letters contained
;
or attempt to establish, by

other proof, the fact of usury, which the plaintiff deiiied.

We think the learned judge took the case too strongly against

the defendants, when ho directed the jury that there was no

legal evidence of usury: because, although the plaintiff,

it is true, swore that there was no usuiy in the transaction •

and swore also, that ho never did receive from Kerr such

letters as it was insisted his own answers in reply made 'it

clear he must have received—yet the plaintiff’s own letters,

which were produced and not denied, bore internal evi-

dence, more or less strong, both as i-egarded the receipt of

letters from Kerr and their contents, and it was for the jury

to consider them and pronounce upon them. We think it
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cannot be correctly said that there was no evidence of usuiy

to go to the jury—whether it was such as would or should

have satisfied them that there was usury, is another ques-

tion
;
but in our opinion, it was too peremptorily excluded

from their consideration, as having no legal bearing upon
the question of usury. We make the rule absolute for a new
trial, without costs.

Burns, J.—The learned judge in this case assumed too

strongly, I think, when he said to the jury there was no evi-

dence of usury to go to them. The assumption was

based upon the fact that the defendant called the plaintiff

as their witness, and he denied point blank that any usury

had been effected. The defendants had no other witnesses

that the plaintiff himself, and copies of certain letters which

it was said the plaintiff had received from Mr. Kerr, the

mortgagor in his lifetime, and to which the plaintiff, it was

said, had written the two letters in reply which were put in

and proved. If the letters of the plaintiff were in truth re-

plies to the letters which it was said had been written to

the plaintiff by Mr. Kerr, then the four letters taken to-

gether would afford evidence that the mortgage had been

made to secure a greater sum than six per cent, interest.

Supposing the letters to have been clearly established, then

the learned judge was wrong in saying that there was no

evidence of usury to be determined upon. His observation,

however, was based upon the fact that there was no evi-

dence of it, save from what could be extracted from the

plaintiff himself
;
and he having denied that there was any

usury, and having denied that ho wrote the letters of his

produced in answer to any such letters as the copies pur-

ported to be, and having denied that he had even received

any such letters from Mr. Kerr, the learned judge consider-

ed that the defendants having voluntarily made the plaintiff

their witness were bound by his answers. This presents a

new feature of common law, which could not arise previ-

ous to the statute which permits the one party to call the

opposite party as a witness. I have frequently while at

Kisi Prius heard counsel assert to the other that their

clients were ready to be examined by the opposite side,

and remind the opposing counsel that if the examina-
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tion took place the party must and would be bound by

everything* he stated. I have never had the op| ai*tunity of

expressing my own opinion upon this point; for either,

when a party has so been tendered, the opposite side has

been alarmed and did not examine him, or, when there

has been such an examination, the case jiresented did not

call for ari}^ observation. It has now become very important

that the line should be delined as to what extent the one

party is bound by statements made by a hostile party whom
it is absolutely necessaiy to call as a witness, and without

whose evidence whether it be hostile or otherwise, the case

must fail. The only analogous position in the common
law courts is, where a witness I'epresents a fact or circum.

stance to be different fj’om what the party calling him
expects he will do. In such case, though the party calling

the witness cannot be allowed to impeach the character of

his own witness, yet he is at liberty to prove the facts to be

different or otherwise than such witness has repi*esented

them. A party who produces a witness thereby vouches

for his respectability of character, and for his veracity and

therefore he shall not be allowed to shew that he is unwor-

thy of credit after he has been disappointed in his testimony.

This rule can scarcely bo said to be applicable to the par-

ties themselves, because the very litigation between them
and the points in issue are in dispute, and each denies to

be true what the other sa^^s. The pleadings in almost

every case brought down to trial prove the truth of this

;

and it would be hard indeed to believe that the party would

go into the witness box when called by the opposite side,

and there state what he himself had before asserted was

all untrue
;
and it would be harder still to hold that a party

should be conclusively bound by the statements made in

his own favor, and that ho should not be allowed to impeach

the party so examined. The position is quite different from

that of witncssess between whom and the parties calling

them there is no contested issue to be tried. The ])artios

themselves must know the ti-uth, and the object <»f trial is

to ascertain that truth. I h.avc in m3* own experience known
the truth as clcarl3" established Iw a den'al of the facts and
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circumstances, when done evasively and accompanied with

other circumstances, as it has been by affirmative evidence.

The courts of equity in their decisions present us with a

cle.arer view of this subject than the common law courts,for

in these courts the parties read passages of the answers of

each other to prove what is desired, and then questions fre-

quently arise how far the one who voluntarily reads the

other’s answer is thereby bound. In Kempson v. Yorke (8

Price 13) Chief Baron Eichards, upon the defendants claim-

ing that their case was established by the passage read by the

plaintiff, says, “ Then it was said on the part of the defend-

ants,that theplaintiflhaving read this passage out of the an-

swer is concluded by it, unless he proves by evidence of his

own that the belief formed by the defendants is not a correct

belief. Now I am of opinion that I am bound to look at

and estimate all the evidence produced by the defendants,

and that I cannot say because one party says he has heard

and believes a thing, that therefore such belief is conclusive

against the other in a court of equity. I know, on the con-

trary that when a party professes himself to believe an alle-

gation, that the court is bound to see if it may not believe

against him
;
but if the defendant says we believe so and so,

there is no doubt that if the plaintiff gives evidence on the

other side to shew the belief ill founded,that the plaintiff must

succeed against that belief.” And again: Ido not therefore

hold myself bound to think that what was read from the

answer was conclusive of all the facts upon which the defen-

dants formed their belief
;
or that it is therefore to be con-

sidered as supported by evidence.” In Price v. Lytton (3

Buss 206) the passage read from the defendants’ answer was

as follows,—“ that this defendants hath let one of the said

farms,including part of the said glebe lands, to Eichard Blake,

upon the conditions of his giving up the said glebe land

when i-equired so to do by the plaintiffs
;
and that the said

defendant hath lot the other farm, including the other part

of the said glebe land, to Joseph Beaumont, who is ready and

willing to give up sucdi glel)e land to the plaintiff,” Lord

Lyn Ihnrst, then Master of the Eolls, was of opinion that

by analogy to the practice at law, which permitted a party
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to disprove a circumstance that has been stated by his own
witness, the plaintiff was at liberty to read evidence to dis-

prove the allegation in the answer that Beaumont was

willing to give up the glebe land in his occupation. Mr.

Gresley, in his work upon Evidence in Courts of Equity,

at page 16, has this passage from a manuscript report,

in a later case, the answer contained the following guard-

ed admission :
‘ at the time when the said A. M. was,

as untruly alleged in the said bill, wholly incapable of

managing her own affairs, she wrote the following letter,

&c. Mr. O. Anderdon (afterwards Q. C.,) asked the Vice

Chancellor (Sir L. Shadwell) if he might read the admis-

sion that she wrote the letter, without letting in also as

evidence the words, ‘as untruly alleged in the said bill.’ The
Vice Chancellor said, ‘ISTo;’ but as he intimated at the same

time that the words would have very little offect upon his

mind, Mr. Anderdon ventured to put in the passage as evi-

dence, and then read the letter.”

Notwithstanding the plaintiff’s denial of his having re-

ceived the letters,yet it was for the jury to say whether they

believed that Mr. Kerr wrote the letters of which the copies

were proved, and whether the plaintiff received them
;
and

if so, whether the two letters of the plaintiff proved were

written in reply to Mr. Kerr’s letters : and if the jury found

all that in the defendants’ favor, then, notwithstanding the

plaintiff’s assertion that there was no usury, the letters were

evidence of the fact, and should have been submitted to the

jury to say, as a fact, whether the original loan or debt se-

cured was or not 500/.
;
and whether or not as a fact, the 125/.

more was secured for the purpose of obtaining more than

six per cent. If 500/. was the original loan or debt secured^

then it was obvious, from the terms of the mortgage and

time of payment, that it was a usurious transaction. If the

jury should find that the debt secured was no more, origi-

nally, than 500/., they should have been told that the plain,

tiff must fail.

DuArER, J., concurred.

Rule absolute.
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Campbell v. Fretwell et al.

Will—Construction—Estate in fee, or Jor life.

J. C. died in 1809, leaving a will as follows :—He first devised different

lands to his wife and children, giving them clearly an estate in fee ;

then in a subsequent clause he gave and bequeathed ‘
‘ in like manner

as before’’ to his wife the land in question,with other lots in the same
concession, “together with the equal third of all and singular of the
property I now live on, to be for her support during her lifetime or

widowhood, at which period it goes to such of my children as she may
direct, the real and personal estate, to have and to hold, the above de-

scribed land as before described with every appurtenance thereunto be-

longing, unto my said wife, her heirs and assigns forever. ” The land
on which the testator lived was in a subsequent clause devised in fee

to his son J. C
Held, that the words “the above described land” should be referred

only to that described by lots
;
and that the widow took an estate in

fee in that, and a life estate with a power of disposal over in the land
on which the testator lived.

Ejectment for the west half of lot numbered 12, in the

second concession of the township of Augusta.

At the trial at the last spring assizes held at Erockville,

before Burns, J,, the facts proved were as follows:—The
land in question,with various other lands belonged to James

Campbell, of the township of Augusta. He died in posses-

sion thereof in the year 1809, and at that time the land in

question was in a wild state. James Campbell lived upon

lands in the front, or first concession of the township of

Augusta, adjoining number 12 in the second concession.

The land he lived on being called the homestead. On the

24th of March, 1809, he made his will, and thereby devised

the land in question to his wife, Sarah Campbell. She after-

wards sold a portion to one Scott, under whom the defend-

ant Fretwell claimed,and the remainder to the other defend-

ant Sherwood
;
and she afterwards died in April, 1834. The

plaintiff in this action claimed the half lot, as heir-at-law of

James Campbell the testator, contending that Sarah Camp-
bell took only a life estate in the premises under the will of

her husband, James Campbell, which was determined by

her death in 1834. On the other hand the defendants con-

tended that Sarah Campbell took an estate in fee, and there-

fore had good right to sell and convey the premises. The
clauses of the will of James Campbell upon which the ques-

tion turned were in these words:

—
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“Secondly—I give and bequeath unto my beloved wife,

Sarah Campbell, lour hundred acres of land, it being known
and distinguished hy lot number nineteen, first and second:

concessions in the township of Oxford, be the same more or

less—to have and to hold the above pescribed four hundred

acres of land, with all and every privilege and appurtenance

thereunto belonging, unto my said wife, her heirs and as-

signs for ever
;
and also my negro boy Pomp.”

The 3rd clause devised lots 35 and 36, in Edwardsburgh,

400 acres, to his daughter, Ann Campbell, and his son,

Thomas D. Campbell (the plaintiff,) to be equally divided be-

tween them, and to their heirs and assigns for ever.

The 4th clause devised to his daughter Catharine, lot

number 11, and the east half of number 12, in Augusta,

300 acres, (without saying what concession,) to have and

to hold to her and her heirs and assigns for ever.

The 5th clause devised unto his daughter Phebe, lots

number six, seven, and eight, in the 5th concession
;
and

number eight, in the 6th concession, in the township of Ox-

ford, making 800 acres, to have and to hold to her, and to

her heirs and assigns for ever.

The 6th clause devised to his daughter Maria, lots number
seven and eight, together with the half of number seven in

the 4th concession of the township of Oxford, to have and

to hold the same to her and her heirs and assigns for

ever.

The 7th clause was in these words—“Igive and bequeath,

in like manner as before^ unto my loving wife, Sarah Camp-
bell, all that certain tract or parcel of land better known by
lots number thirteen, and the west half of number twelve,

in the second concession of Augusta, being three hundred

acres, be the same more or less, together with the equal

third of all and singular of the property I now live on, to

be for her support during her lifetime or widowhood, at

which period it goes to such of my children as she may
direct the real and personal estate, to have and to hold the

above described land as before described^ with all and every ap-

purtenance thereunto belonging, unto my said wife, and her heirs

and assigns for every
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The 8th clause devised to his executrix and executors

therein named, 800 acres, known by lots as the half of lot

15 in the 8th concession of Leeds; lot 16, in Yth concession

of Augusta; lot 1, in the ^th concession of Augusta; lot 25

and the west half of 24, in the 6th concession of Kitley

together with the east half of lot number 6, in the 2nd

concession of Augusta,—to have and to hold to them, their

heirs and assigns, for the sole purpose of educating his

children and accomplishing building as might be thought

necessary. Then the will continued—“I give and bequeath

unto my beloved son, James Campbell, all and singular,

residue and remainder, I now and may have at my decease,

together with that certain tract of land better known and

distinguished by lot number eleven (excepting a small part,

namely, twenty acres that is to be deeded to Thomas Doyle),

and the whole of number twelve, together with the east half

of number thirteen, all in the first concession of Augusta,

making five hundred acres, be the same more or less, (being

the land on which the testator lived); and also that tract or par-

cel of land better known and distinguished by lots number

thirty-five in the eighth concession, and number twenty-

seven in the seventh concession in Augusta aforesaid,

amounting in all to nine hundred acres
;
to have and to hold

the above described lands, with all the privileges and appur-

tenances thereunto belonging, to him my said son, his heirs,

executors, and administrators and assigns for ever.”

The testator then constituted his wife executrix, and his

friends Samuel Booth andYincent Booth, of Elizabethtown,

executors.

The learned judge at the trial held that Sarah Campbell

took an estate in fee, whereupon the plaintiff took a nonsuit,

leave being reserved to him to move to enter a verdict for

the plaintiff if the Court should be of opinion that Sarah

Campbell took only a life estate in the premises in question.

In Easter Term last Sherwood obtained a rule nisi to set

aside the nonsuit, and for a new trial, on the ground of mis-

direction, and on the leave reserved at the trial.

Hagarty, Q. CL, during this term, supjDorted the rule
;
he

cited Jarm. i. IST, 418; Ex. parte Davies, 15 Jur. 1102;
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Ci\ Dig. vol. vi. ch. 17 ;
Doe Humberstone v. Thomas, 3 O.

S. 516
;
Dells v. Brown, Oro. Jac. 590.

Richards shewed cause, and cited Jarm. i. 411, 414.

Eobinson, C. J., delivered the judgment of the court.

We are of opinion that the testator’s widow took an estate

in fee, under his will, in the premises in question
;
and that

the plaintiff, who claims as his heir-at-law, was therefore

properly nonsuited. •

There is certainly an obscurity in the seventh clause of

the will, so that it is difficult to give it such a construction

as will make the clause consistent in itself, and consistent

with the devisee of the 500 acres in the tirst concession of

Augusta, made to James Campbell. But we have to deter-

mine what the effect of the will is in regard to the west half

of lot 12, in the second concession. The testator had, by the

second clause of his will, given to his widow 400 acres of

land in another township, 'Ho have and to hold the same, with

every privilege and appurtenance thereunto belonging, unto my
said loife, her heirs and assigns forever'' E"othing can be more

express than these words, as regards the intention to devdsie^<

the fee. In the same formal manner the testator devises to

several of his children other lands with proper words of in-

heritance : and then in the seventh clause, he says, “I give

and bequeath, in like manner as before, unto my wife Sarah

Campbell, lots 13 in the west half of 12 in the second conces-

sion of Augusta.” Now as he had made no previous men-

tion in his will of those particular lots, he could not have

intended that the words ^‘in like manner as before” coulci have

any special reference to them; he could only mean, that he

gave and bequeathed these lands to his widow in like man-

ner as he had given and bequeathed to her the other lands

—that is, to hold to her, her heirs and assigns for ever. The

plaintiff has nothing to rely upon, as warranting a different

construction, or even for raising a doubt, except what is said

later in his will in connection with the devisee of other lands

-—“together with the equal third of all and singular the pro-

perty I now live on, to be for her support during her life-

time, or widowhood, at which period it goes to such of my
children as she may direct the real and personal.”
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It really is difficult to see what the testatoi* meant by

that, when we find that the propert}" which he lived on was

lots 11 and 12 and part of 13, in the fii-st concession of

Augusta, which very lands he afterwards, in the same will,

devised to his son James Campbell, his heirs and assigns

forever, not noticing even the life estate which he hadaiven

in one-third of the same lands to his widow. The wiil, it

is evident, was not drawn by a lawyer, and whoever did

draw it seems to have forgotten, while he was writing one

part of it, what he had written in another part. The inten-

tion, perhaps, was, that the widow should have, during her

life, the enjoyment of one-third of the lands last mentioned

and of the personal property, such as stock, farming uten-

sils, &c,, held with them, and should have the power of dis-

posing of the same among her children, to be enjoyed

after her death
;
in which case all that can be said is, that

the absolute devise of the whole of the lands in fee to his

son James Campbell is inconsistent, as far as respects the

third thus devised to the widow for life, with power of

disposal over—in regard to which disposal over there is a

singular inaccuracy, for the words of the will are, that the

equal third of the property which the testator lived on is to

go to the widow for her support during her lifetime or wid-

owhood, at which period (instead of after which period) it

is to go to such child as she should direct.

But then follow—in the same seventh clause in which the

west half of 12, in the second concession (the land now in

question), is divised, and at the very end of that devise

—

these words, “ to have and to hold the above described land,

as before described, with every appurtenance thereunto

belonging, unto my said wife, her heirs and assigns forever”

According to a general principle of construction, these

words, from their position at the end of the clause, would

control the whole
;
but they may be restrained, in this case,

from affecting the property the testator lived on, by reason

of the repugnancy which such an application of them would

create between the limitation in fee and the restricted estate

given in this property by the words immediately preceding,

as well as the subsequent disposition of the same property
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to James Campbell. We avoid this repugnancy by apply-

ing the limitation in fee at the end of the seventh clause

only to the lands “ described above in that clause, which

are lots 13 and the west half of 12, in the second concession

of Augusta. In doing this we follow the very words of the

will, and by this construction the widow takes these lands

in like manner ” as she was to take the land previously

devised
;
so that -a sensible meaning is given to these words

which would otherwise have no meaning, and a sensible

meaning is also given to the words, “to hold the above

described lands as before described,” which would other-

wise have nothing clear to operate upon
;
and the repug-

nancy is also avoided of holding the same estate to be

devised in the same sentence, by one set of words, to the

widow in fee, and by another set of words, to hold for life

only, with power of disposal.

It is not necessary, we think, in this case, to resort to the

rule which would make the concluding words of the seventh

clause prevail over the previous words, as being the last in

the will
;
and which, on the authority of many decisions

would compel us to hold that the widow took a fee, even if

we saw an inevitable repugnance
;
for I believe that the

natural reading of the clause leads to the same conclusion,

and that it is only the equal third of the homestead which

the testator meant should go fo the widow for life, with

power of disposal
;
and that the 300 acres in the second

concession were to go to her in fee, in like manner as the

other lands had been devised to her. It is a stro ng circum-

stance in favour of this construction, that the parties inter-

ested, who most probably must have known the intention of

the testator, seem to have adopted, and acted upon it for

years.

Rule discharged.
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Hedden V. Gregory et al.

Recognizance oj hail to the limits^ how forfeited.

"Where a defendant on bail to the limits has broken his recognizance, it

.
is no defence that he was informed, and believed that the place he
went to was within his limits, unless it can be shewn that such was
the general impression, or that the boundary was disputed.

Debt on a recognizance of bail to the limits, entered into

by the defendants as bail for one Eli Gregory, in custody

on a ca. sa. at the suit of this plaintiff : the condition of

which recognizance was, that Eli Gregory should remain

and abide at the suit of the said plaintiff, Avithin the limits

of the gaol of the united counties of Lincoln and Welland,

and should not depart therefrom unless released by due

course of law, and should obey all notices, orders, and rules,

&c.—(according to the terms prescribed by the statute for

such recognizance); and the plaintiff averred that Eli Greg-

ory did not remain and abide within the limits of the gaol

of the united counties, &c., but, contrary 1o the said recog-

nizance, departed therefrom, without being released by due

course of law or otherwise
;
the debt, &o., being wholly un-

satisfied
;
whereby an action had accrued, &c.

The defendant pleaded that the said Eli Gregory did re-

main and abide within the limits of the gaol, &c., and did

not depart therefrom as the plaintiff had in his declaration

alleged.

At the trial before Draper, J., at Niagara, the plaintiff

proved that Eli Gregory had gone to the house of his

brother-in-law, one Wardell, who lived in the township of

Moulton, which is in the county of Haldimand, and had

stayed there all night, and returned the next day to the

county of Welland.

The defendants gave evidence to prove that Eli Gregory

had been informed that Wardell’s house was in Wainfieet,

which borders upon Moulton, and is in the county of Wel-

land, and his defence was, that he was really under that im-

pression, and went beyond the limits undesignedly.

The learnrd judge held that to be no defence under the

plea pleaded, and told the jury that the plaintiff was entitled

to their verdict for the debt and costs for which Eli Gregory

had been detained. They found, however, for the defendant.
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Boomer moved -for a new trial, without costs, on the

ground that the verdict was against law, and was rendered

against the judge’s charge.

W, Eccles shewed cause
;
he relied on Lewis v. Grant, 1

U. C. R 290.

Robinson, 0. J., delivered the judgment of the court.

We are of opinion that this rule must he made absolute.

It was laying a very undue stress upon anything said by

the court in Lewis v. Grant, to rely upon it as supporting

the defendants’ plea in this case, which denies that the

debtor departed from the limits. The learned judge refused

to give way to it, as an authority to that extent—and we
think very properly. The circumstances of the two cases

are wholly different. There, if the debtor wont beyond the

limits at all, which was by no means clearly made out, it

was only in consequence of his being under the impression

that generally prevailed as to the actual bounds of the

town. Here there is no pretence for raising a doubt that

the debtor did leave the county of Welland, and go into the

county of Haldimand, and spend a night there
;
and we can

not admit that because his brother told him he thought War-
dell still lived in the county of Welland, he was under no

necessity to enquire further. We could never tell in such a

case whether the ignorance of what everybody else knew
was real or effected, and it is difficult to believe that the

debtor would spend an afternoon and night at Wardell’s,

and not become aware of what township he lived in. There

was no doubtful question of boundary in this case.

New trial, without costs.

Paris and Dundas Eoad Company v. Babcock.

Carriages conveying the mail are not exempted from payment of tolls.

This Avas an action brought by the plaintiffs,—as incorpo-

rated under the provisions of the act 12 Vie. ch. 84, author-

izing the formation of joint stock companies for the con-

struction of roads, and the several amendments thereto,—to

recover tolls from the defendant, for the use of their road by
his carriages and stage-coaches.
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Plea

—

Non-assumpsit.

It was admitted that the defendant had used the road as

alleged
;
that he was contractor by agreement made with

the post-office department since the transfer thereof to the

provincial government, for the conveyance of Her Majesty’s

mails
;
and that his coaches conveying such mails had

passed along the plaintiffs’ road and through their toll-gates

without paying toll, although demanded.

It was submitted for the opinion of the court whether he

was by law exempted from such payment or liability in

consequence of being such mail contractor.

Cameron, Q. C., for the plaintiffs.

J. Duggan, for defendant.

The statutes referred to are noticed in the judgments.

Eobinson, C. J.—These plaintiffs are incorporated under

the provision of an act of this province, 12 Vic. ch. 84 ;

amended by 13 & 14 Yic. ch. 72, and 14 & 15 Yic. ch. 122.

The 15th and 20th clauses of the first act give a general

power to any company formed under that act for making a

road to impose tolls, ‘‘to be received from all persons passing

and repassing with horses, carts, carriages, and other ve-

hicles,” on and along any road so made by them.

The 33rd clause exempts from toll “all persons, horses, or

carriages goingto, or returning from funerals, or going to

or returning from divine service on the Lord’s day.” I find

no other exemption in it. The two amending acts contain

nothing that can affect this question
;

for, though the third
*

clause of 14 & 15 Yic. ch. 122, relates to tolls, it does not, as

regards the point submitted to us, contain anjThing that calls

for notice.

The defendant, it is admitted, has passed along this road

with carriages and horses, while tolls were payable to the

plaintiffs under authority of the 12lh Yic. ch. 84,—he is

therefore prima facie liable to pay tolls, and must shew

some clear ground of exemption, if he claims to be exempt.

There certainly is nothing in any of the three statutes

w'hich relate to this company to exempt him
;
and the

question seems reduced to this, whether there is anything

in the other statute law of this province, or anything
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remaining in force in this province of any British or Imper-

ial act of parliament which has that effect. The contractor

for the mails, I take it, can claim no exemption unless un-

der some positive law.

Then, first, as to the statute law of this province : no such

exemption has been pointed out to us as being contained in

any general highway act of this province, and I have found

none.

The defendant relies upon what is to be found in the

Post Office Act, 13 & 14 Yic. ch. l^Z. The amending act

14 & 15 Yic. ch. 'll, contains nothing material to be referred

to. In the first act, the Yth, I6th, and 24th clauses are to be

considered. The seventh clause repeals any previous enact-

ment which obliged ferrymen to transport any mail across

ferries without remuneration, and provides that they shall

receive an allowance to be fixed by contract. That in-

dicates a disposition in parliament to deal liberally, if we
should not rather call it justly, with those who are put to

trouble or expense in assisting in forwarding the mails.

Ferrymen, it is true, have a laborious duty to perform, and

it may be argued that that distinguishes their case from

that of the owners of a highway, over which the carriage

conveying the mail is merely allowed to pass. The answer

to this however, is, that the road in the case before us has

been constructed at the expense of the proprietors, who
have no greater interest in the mail than the other inhabi-

tants of the province; that the use of the road by carriages

and horses transporting the mail, helps to wear it out; that

plank roads especially are far from durable
;
and that the

difference between their case and that of ferrymen supplies

only an argument that may apply to the quantum of charge

not to support a total exemption. The 24th clause is only

material, as it provides that the term ‘‘ mail ” shall include

every conveyance by which post letters are carried, whether ^

by land or by water.

It is on the 16th clause of this provincial statute that the

chief stress is laid by the defendant. This clause makes it

a misdemeanor for any ‘‘toll-gate keeper to refuse or neglect

upon demand to allow any mail, or any carriage, horse, or

22 10 u. c, Q. B.
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animal employed in conveying the same, to pass through

such toll-gate, whether on pretence of tjie non-payment of

any toll, or any other; provided that nothing herein shall

affect the right of any officer or person travelling with any

mail to pass toll free through any toll-gate, but in any case

where such officer or person would now pass toll free, an

officer or person in travelling with a mail after the passing

of this act shall in like manner pass toll free, but not other-

wise, or elsewhere, unless it be otherwise provided by com-

petent authority; but in any case he shall not be detained

on pretence of demanding toll, but the same, if due and not

paid, shall be recoverable in the usual course of law from

the- party liable.”

It is not shewn to us that any ‘‘competent authority” has

made any provision on this subject since this act was
passed

;
and my opinion upon it is, that it established no ex-

emption in favour of persons conveying the mail, by reason

of anything that this act contains, or that I find to have been

enacted in any other of our provincial statutes. It leaves

us, so far as I can see, only to enquire whether there is any

enactment in a British act of parliament in force in this pro-

vince which creates the exemption claimed.

I have looked over the collection of post-office statutes

with which we were furnished by Mr. Duggan—they shew

that, in various turnpike acts in England, there were clauses

exempting from tolls horses and carriages emploj^ed in car-

rying the mails, which are all now repealed, in order to con-

solidate all provisions upon that subject into three general

statutes.

The Imperial act, 1 Yic. chap. 36, sec. 10, exempts persons

travelling with the mail in North America from paying for

ferryage; this was only preserving a clause that had formed

a part of ah early post office act, 9 Anne, ch. 10, sec. 29,

passed at a time when there were probably few, if any turn-

pike roads in British North America. If this, or any other

of these early post offices acts, did contain any clauses ex-

empting from toll on turnpike roads, which I do not find to

have been the case, the Imperial parliament on this occasion

dropped it, which would afford an argument in favor of the

present plaintiffs’ claim.
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I have examined the post office consolidations acts passed

in England in 1837, 1 Yic. chaps. 32, 33, 34, 35, and 36.

The 18th and 19th clauses of ch. 32 shew that, as regards

the different parts of the United Kingdom, it had been by no

means the rule that carriages conveying the mail were to

pay no tolls on turnpike roads
;
and that act while it relieves

the mail from the inconvenience of being retarded by hav-

ing to pay toll at the gate, does not shew that in the United

Kingdom parliament thought it right to insist upon an im-

munity from charge : on the contrary, the language of the

18th clause recognizes that tolls on carriages conveying the

mails may be by law chargeahle, and only guard against their

beihg exacted and enforced in a manner that may retard the

passage of the mail. And, although that statute provided

expressly for the management of the post office in all her

Majesty’s dominions and territories, (the Imperial Govern-

ment retaining at that time the entire control of the post

office department in the colonies,) yet it makes no provision

on the subject of paying tolls that can be applied to this

province or anywhere out of the United Kingdom.

The statutes 1 Yic. chaps. 34 & 35 have nothing in them^

bearing on the present question; they relate only to ratesi.

of postage, and the privilege of franking.

In cb. 36, secs. 9, 10, and 12, there are provisions which

seem rather at variance with secs. 18 and 19 of ch, 33, if

they mean that nothing shall be paid on account of toll in

the shape of allowance or otherwise, by the post office sup-

erintendent. The 9th clause, in its language no doubt seemed

to go further than was necessary merely for guarding against

the mail being retarded by demand of toll at the gate.

But when we consider that this statute and ch. 33 were

passed on the same day, it seems impossible that anything

more than that can have been meant—even in regard to

England, Ireland, and Scotland—because if more wore meant
by this clause, then these several statutes, all passed on the

same day, would bo repugnant to each other.

But then comes the Imperial statute 12 & 13 Yic. ch.

66, which conceded to the colonial legislature the power
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of ^^making such provisions as they may think fit, for and

concerning the establishment, maintenance, and regulation

of posts, or post communications within the colonies re-

spectively”—such acts, however, not to take effect unless

assented to by her Majestj with the advice of her Privy

Council, nor until such assent shall be proclaimed in the

colony. On considering the first clause of our provincial

act, passed under the authority of this statute, I think it

shews that the legislature has declared in effect, that when
this statute comes into force, all regulations of the post

established by Imperial acts shall cease to be in force in

this province, or such of them at least in regard to which

provision is made by this act.

Then we must look at the ^th and 16th clauses of this

provincial statute, and see whether they make any provision

in the matter which we are considering such as must dis-

place any enactment then existing in an Imperial statute,

under which this defendant could have claimed exemption.

The Yth clause is so far material that it seems to shew the

sense of the legislature, that when this act of theirs should

come into force, any law which had exempted mail carriers

from paying toll at ferries in this province would be still in

force until they repealed it
;
and that not choosing that

exemption to continue, they did repeal it. But neither that

nor any other clause of this act relates to tolls on roads in

this province, except the 16th clause; and the consideration

of this clause brings me round again to the point from

whence I departed—namely, whether, at the time this

statute, 13 & 14 Yic., ch. 17, came into force, a person

carrying the mail in this province could pass toll free under

the enactment of any Imperial statute. I say under the

enactment of any Imperial statute, because, although the

saving in this 16th clause is not limited to exemptions

created by British or Imperial acts, yet as we find no exemp-

tion in our own statute book, we have only to look to those

acts.

This throws us back again on the 1 Vic., ch. 36, sec. 9,

which it is necessary to consider more particularly; and

I confess the intended scope of that statute does not seem
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clear to me. It is intitutled, “An act for consolidating the

laws relative to offences against the post office of the

United Kingdom, and for regulating the judicial adminis-

tration of the post office laws, and for explaining certain

terms and expressions employed in those laws:” and from

the fact of Parliament, in their repealing act (chapter 32)^

passed at the same time, having exempted from repeal those

parts of the old statutes 5 Geo. III., ch. 25, and 7 Geo. III.,ch>

50, which related to offences committed against the post of-

fice within the colonies, I should have thought that they did

not intend this statute to apply beyond the United Kingdom
if there were not in the 10th and 12th clauses something in-

consistent with that application, and in the 4th clause a

clear declaration that the act shall extend to, and be ii>'

force in the colonies. As it is, however, I see in the act

so many, and such evident proofs that England, Ireland, and *

Scotland, were alone in view, and not the colonies, in regard

to its pj*ovisions generally, and I believe whoever framed it

had the United Kingdom alone in his mind, except in those

parts where the colonies are expressly mentioned. If we
read the act attentively through, we shall see many clauses

in which the language is unrestricted, and which it is never-

theless evident were not intended to be applied to the

colonies, because, if they were, then we should have two

bodies of criminal law in relation to the same offences, im-

posed by statutes passed by the same legislature, on the

same day—namely the penal enactments in 5 and 7 Geo. Ill

expressly retained in force by 1 Vic. ch. 32
;
and the penal

enactments contained in 1 Yic. ch. 36. Whatever may have

been meant by the 9th clause, taken into consideration with

the 18th and 19th clauses of ch. 33, passed on the same day,

so far as all these enactments apply to the United Kingdom
I cannot say that that 9th clause has any application to the

transportation of the mailson roads out of the United King-

dom. The 10th clause undoubtedly does expressly apply to

the North American Colonies, but it relates only to fo)’rios.

So that I come to t he conclusion that there was not, when
our statute 13 & 14 Vic. ch. 17 passed, and is not now, any
exemption from toll under any British act of ])arliainent, in
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favour of persons canning the mail in this province, and

that there being no positive law to that effect, the general

provisions of the plaintiffs’ act of incorporation entitles

them to charge the tolls in question.

There is nothing in the claim unreasonable or disrespect-

ful, as regards the public service. There is no toll charged

on the person in charge of the mail or on the mail itself.

The question is, whether horses and carriages which trans-

port the mail, and which may, for all we know, be at the

same time transporting passengers and merchandize for hire

shall go free, because the mail is in the carriage. The legis-

lature may think it right to make such provision, and if they

do, they will probably accompany it by some such restric-

tions as the 18th and 19th clauses of 1 Vic. ch. 33, apply to

the United Kingdom, but at present I do not see clear au-

thority for the exemption. There is none, unless it be the

9th clause of ch. 36, and I think that does not extend to this

colony, and if this case turned upon the question whether

the contractor carrying the mail is necessarily to be regard-

ed as a person in her Majesty’s service, and his carriage as

a carriage employed in her Majesty’s service, because the

mail was transported in it, my impression at present is, that

the case of Hamilton v. Stow (5 B. Al. 649), which is a de-

cision upon that point, is very distinguishable from the case

before us, by reason of the difference of circumstances; but

on the other grounds that I have stated, my opinion is, that

the plaintiffs are entitled to recover.

I have seen the judgment delivered in the Court of Com-

mon Pleas, in this province, in the case of Leslie v. Miller

and Thompson. As regards the position of the plaintiffs in

these two cases, there seems to be no difference that should

distinguish the one case from the other. The question

turned there, as it does here, upon the point whether, by the

general law, stage proprietors can claim an exemption from

toll on account of the mail being conveyed in their car-

riages. A majority of the learned judges of the Common
Pleas thought the 9th sec. of the 1 Vic., ch. 36, established

necessarily an exemption from toll
;
but the opinion was

not unanimous. Our Post Office Act, 13 & 14 Vic., ch. 17.

has so far affected the question, that it shews that the
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legislature did not by any meaus assume that a prohibition

against enforcing payment of toll at the gate by such

words as are contained in the 1 Vic., ch. 33, section 9, was

equivalent to conferring an exemption from toll. On the

contrary, they seem to admit that a right to toll in such

cases may have existed in this province notwithstanding

anything contained in the 9th clause of 1 Vic., ch. 36.

And they have made a provision, by the 16th clause of the

colonial statute, expressly founded upon that assumption.

This seems to me to diminish the force of the reasoning on

which the judgment in Leslie v. Miller, et aL was founded,

so far as to leave it doubtful whether the court, if they had

had to deal with the question under the same circumstances

as we have, might not have come to a different conclu-

sion.

According to the best judgment I can form on the question,

the plaintiffs in the case before us are entitled to recover.

Burns, J.—The main point to be decided in this case,

as it appears to me, is, whether the provisions of the 9th

section of 1 Vic., ch. 36 (Imperial act) are applicable to

exempt horses and carriages belonging to persons employed

in carrying the mails from paying toll, while the same are

so employed upon the turnpike roads of this province. I

must say it appears to me very plain that the provisions of

that section can have no such application to exempt the

horses and carriages so employed upon our roads, but that

the provisions are intended to apply to the roads of the

United Kingdom, Two reasons combined appear to me
conclusively to establish that such provisions were never

intended to operate beyond the limits of the United King-

dom, so as to exempt from payment of toll, if such toll were
in other respects legal. First, the 9th section contains

provisions of forfeiture of 5Z. against any ferrymen or other

person employed to receive the tolls or rates at a fcriy who,

shall demand any toll of such person, &c., or who shall

not within the space of fifteen minutes after demand made
convey the mail across such i'erry to the usual lamlitig

place; as well asasimilai penally upon eveiy toll collector

at a turnpike gate The lOlh section provides the like
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penalty of 5?. upon any ferryman within any of her Majes-

ty’s colonies or provinces in North America, who shall not

on demand convey over any deputy officer or agent of the

post-master-general travelling with a mail, and such deputy

officer or agent shall not be liable to pay for passing or

repassing. If the 9th section had the extended operation

of applying to the North American Colonies, there was little

use in adding the 10th section, unless it be that that the 10th

altogether exempted the payment of tolls at ferries in North

America, and that the effect of the 9th section was to

guard against any delay of the mail at a turnpike gate,

leaving the proprietors of the horses and carriages liable to

the payment. It is possible the two sections may be recon-

cileable with each other in that point of view, but if not,

then to a certain extent there is a double provision for the

same objects—the one general and embracing all her

Majesty’s dominions, the other for the same purpose con-

fined to the North American Colonies. To adopt the view

of reconciling the two sections in the way I have mentioned

will not answer the defenda!nt’s purpose, for he argues that

if the toll be not demandable at the gate, it is not demand-

able at all, and therefore he has a right to pass free with his

horses and carriages while carrying the mail. If the defen-

dant’s argument be sound, then clearly there was no

necessity for the 10th section
;
and if toll could not be

collected because no demandable at the gate or ferry, there

was no necessity for enacting that the deputy officer or

agent travelling with the mail should not be liable for

passing or repassing. It can scarcely be supposed, I should

think, that the 10th section was enacted following the 9th

exabundanti, if it meant the same thing: that is, either

equivalent to it in its fullest extent, or embracing the same

matter to a lesser extent. If the 10th section be wider in

its operation, then it can only reconcileable in the way
I have mentioned, and in that case the plaintiffs would

have a right to maintain this action. I feel convinced that

theOlh section was not intended to apply out of the United

Kingdom, so far as to exempt the payment of toll on the

turnpike roads, if bylaw the horses and carriages employed
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in cariying the mails would be otherwise liable to pay toll,

for the second reason I now give.

The act 1 Vi<*., eh. 36 is entitled “an act for consolida"

ting the laws relative to offences against the post office of

the United Kingdom, and for l egnlating the judicial admin-

istration of the post office laws, and for explaining certain

terms and expressions employed in those laws,” In order

to carry out what the British paidiament intended in respect

to the post office department, a series of acts were passed at

the same time. The first, ch. 32, is an act for repealing the

several laws then in force relating to the post office In the

consideration of this question it is important to see what

laws were thereby repealed applicable to this subject, for

that will enable us to see why provisions were introduced

into these new laws, and how and in what manner we
should apply them. We find that so much of the act 3

Geo. lY. chap. 126, entitled “ An act to amend the general

laws now in being for regulating turnpike roads in

that part of Great Britain called England” as relates to

exemption of horses and carriages employed or to be

employed in carrying the mails and expresses from the

payment of tolls, is repealed; and likewise so much of

the act 4 Geo. lY, ch,49, which was an act for regulating

the turnpike road in Scotland, as related to the same sub-

ject. The next act of the series is chap. 33, intituled

“An act for the management of the post office,” and this

act, section 18, provides, that in order that the progress of

the mail may not be retarded by the demand of toll at the

gates or places where tolls are chargeable on horses and

carriages passing such places, no person shall demand
such toll, but in Scotland the toll shall be paid out of the

revenue of the post office in Scotland, at such time and in

such manner as may be agreed upon between the several

trustees entitled to receive the same and her Majesty’s post-

master general
;
and in Ireland the postmaster-genei’al shall

cause an account to be kej)t, and ])ay the same quarter-

ly. By the lilth section, no toll shall in England be dc’

manded or taken on any turniiike road for any horses or

carriages, of whatever desci'iption employed, in carrying
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mails or expresses under the authority of the postmaster-

general. In this act there is no provision for turnpike road,

out of the United Kingdom, and the three portions of the

United Kingdom are specially named and provisions for.

The next, ch. 34, is “An act for the regulation of the duties

of postage” and ch, 35, is “An act for regulating the send-

ing and receiving of letters and parcels by the post, free

from the duty of postage,” Then follows ch. 36 upon

which the present question arises
;
and, as appears from its

title, it is merely auxiliary to the others, and for the pur-

pose of regulating the judicial administration of the post

office laws, and explaining the terms and expressions used

in those laws. There was, of course, a necessity for making

provisions in lieu of those repealed which applied to the

turnpike roads of the United Kingdom, and the position of

those roads was present to the view of the legislature, but

I see nothing upon the acts which can lead me to the con-

clusion that the turnpike roads of the colonies were thought

of or intended to be provided for. That the North Ameri-

can Colonies contained rivers which would require to be cross-

ed, was apparent, and therefore the 10th section is a com-

plete enactment of itself with respect to the ferries, and it

requires not to be read in conjunction with any other clause

or act, in order to give it force and complete effect, even to

the mode in which the forfeiture or penalty shall be recover-

ed. The 9th section cannot be so treated, but requires the

aid of other sections of the act, and also a reference to

the other acts, in order to understand its full force and

meaning. In Scotland the 9th section could not be con-

strued as an entire exemption from toll, because the 18th

sec, of ch. 33, provided that the toll should be paid : and,

therefore, in that country the 9th section would only re-

ceive the construction of being a provision to guard against

the mail being delayed. So it would receive a similar

construction in Ireland. If the construction which the de-

fendant contends for be true, then it differs in this country

from what it would be in Scotland and Ireland. Then,

what would be the construction of the 9th section; when

applied to England ? If the construction which is now con-

tended for on the part of the defendants, as applicable to
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the colonies, be the true construction, it may be asked

where was the necessity for the provisions the 19th section

of ch. 33, to exempt the horses and carriages from toll

on the English turnpike roads ? This last section expresses

the reason for exempting the horses and carriages on the

English roads to be that the charges of the post office may
not be unnecessarily increased by the addition of other

charges of a public nature. The 9th section of ch. 36 could

not have been introduced, supposing what is contended

for to be its true construction, ex ahundanti, so far as

England was concerned; and in Scotland and Ireland it

could not receive the construction that it exempted alto-

gether from payment of toll. The true construction, there-

fore, to give to the 9th section as I think, is, that it is a

provision against delaying the mails
;
and in that respect it

will apply everywhere
;
and such construction is not in-

consistent with any of the provisions contained in any

of the acts, but it is just as applicable in England, where the

right to toll was abolished, as in Scotland and Ireland,

where the payment was provided for, as it would be in the

colonies, where nothing is said about the payment of tolls.

In England, the right to tolls was taken away; in Scotland

nnd Ireland, the payment of the tolls Was specially provided

for
;
and, as I read the acts, the colonies were not provided

for at all in respect to the turnpike roads. Those who framed

the post office acts could scarcely be supposed to know any-

thing of the state of our roads : but they knew that a vast

country like North America could not be without rivers;

and they chose to provide for crossing these free, but left

the roads unprovided for—merely providing that her Maj-

esty’s mail should not be delayed.

I have not thought it necessary to consider the effect of

our own post office laws, or our road acts, as bearing upon

the question
;
for I am of opinion that there is nothing in

the English acts, u])on which the question was rested in the

argument, which justifies the conclusion that the opei’ation

of the 9th section of chapter 36 is such as to exempt the

proprietors of horses and carriages employed in convoying

the mail from paying toll in this country.

Draper, J., concurred. Judgment for plaintiffs.
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Miller v. Houghton.
Slander—Held that the declaration charged a good cause of action, and

wdth sufficient certainty. i

Slander.—At the trial, at Simcoe, before Sullivan, J.,

the plaintiff confined himself to the third count. The words

in this were—“It’s my soul’s opinion that nothing else kept

that girl in the house last winter but taking medicine to

banish the young baker.” There was proper prefatory

matter stated in this count by way of inducement, and

inuendoes averring that the meaning and intention of the

words were, to charge the plaintiff with taking medicine to

procure abortion.

The jury gave a verdict for the plaintiff, and 100?. dam-

ages.

Miller' moved for a new trial or a nonsuit, or to arrest the

judgment.
Cur adv. vult.

Kobinson, C. J., afterwards delivered the judgment of the

court.

We see no ground for the rule—certainly not in the evi-

dence—for the words were proved and the inuendoes; but

the learned judge seemed to be of opinion at the trial that

the declaration did not charge a substantially good cause of

action, thinking ihat the words imputed no crime, but a

mere intention to commit a crime.

We think, however, that there is no difficulty of that

kind. The inuendoes are self-evident. The words carry

plainly the meaning ascribed to them—that the plaintiff

had been taking medicine to procure abortion, and had

kept the house in consequence of having done so. To
suppose the defendant to have meant that she stayed all

winter in the house, because she intended to take medicine

and not because she was taking it, would be a forced

construction
;
and besides, the words plainly import that

she had been taking medicine. The count also appears to

us to lay a good cause of action. The damages may seem

high, considering the station of life of the parties; but

on the other hand, the imputation is one very seriously af-

fecting the character of the plaintiff, and the defendant

seems to have been persevering in advancing the accusation.

Kule refused.
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Miller v. Darrow.

The evidence given by the plaintiff in this case was not a sufficient

compliance with the usual undertaking on changing the venue.

Trover for a pair of horses, harness, and a pair of truck

wheels.

The plaintiff was under terms of giving material evidence

in the county of Oxford, having brought back the venue to

that county upon the usual undertaking.

At the trial, at Woodstock, before Sullivan, J., the evi-

dence on which the plaintiff relied, as being a compliance

with his undertaking was this

—

The defendant had obtained the property by purchase

from one Smith, in the plaintiff’s absence, and he bought

under the assumption or the pretence that Smith was a

partner of the plaintiff, and had a right as such to dispose

of the property. All the facts in the case took place in the

county of Norfolk. But the plaintiff’s attorney gave evi-

dence that the plaintiff and Smith,before this action brought,

and before the alleged conversion, came into the county of

Oxford : that he, the plaintiff’s attorney, talked with the

plaintiff in presence of Smith of the business the plaintiff’

was doing in the county of Norfolk, and in the course of

conversation asked him if any one was in business with him
and he said “ No”

;
and that Smith told him that he was as-

sisting the plaintiff.

The learned judge held that this was not evidence within

the plaintiff’s undertaking and nonsuited him.

D. €r. Miller moved to set the nonsuit aside, or for a new
trial. He referred to Watkins v. Towers, 2 T. E. 275 ;

Stan-

cliffe v. Clarke, 9 Bog. E. 492.

Cur. adv. vult.

Eobinson, C. J., afterwards delivered the judgment of the

court.

The questions are— 1. Whether this was legal evidence at

all; and 2. Whether it was such evidence as comes within

the undertaking, so as to form a compliance with it.

Wo are of opinion that the evidence relied upon did not

amount to compliance with plaintiffs undertaking to give

material evidence of some matter within the county of



350 queen’s bench, Michaelmas term, 16 vie.

Oxford, and that the nonsuit therefore was proper. Tho
plaintiff’s case rested on evidence of his own right of

property and the defendant’s conversion. He cannot be

supposed, when he brought his action, to have known that

the defendant on the trial would endeavor to prove that

Smith, who, the plaintiff alleges, was merely his servant,

took upon himself to dispose of his property as if he were

his partner. The conversation in Smith’s presence had no

relation whatever to the facts of this case, and was not

itself in any sense a fact in issue. It was in truth, not

legal evidence at ail, for Smith’s tacit, or express admission

that he was not a partner, was not evidence, not being under

oath, and no reason being shewn for not producing him, if

he could prove anything material. What is contended for

here is, that the plaintiff in an action of tort can remove the

suit from the proper county, not in order to give evidence

of any one fact arising in the other county, on which his

declaration could have been founded, but merely of a

conversation casually taking place there, upon a point

having no reference to the facts of the case, but which may
have some effect in repelling a defence that may possibly

be set up. We are satisfied that this cannot be deemed a

compliance.with the plaintiff’s undertaking.

Rule refused (a).

Eeynolds V. Allan.

The evidence given in this case shewed a sufficient tender.

Assumpsit on the common counts.

Pleas—General issue, and a tender before action brought

as to part of the demand.

Application denying the tender.

At the trial, at Woodstock, before Sullivan,J.,the evidence

of the tender was, that on the 8th of February, 1851, Grant,

Bradley, and McHermot, went by desire of the defendant,

to make a tender to the plaintiff of the above sum
;
that the

defendant had counted out the money to Grant,who gave it

to Bradley. When he saw the plaintiff. Grant told him he

had come to pay him that sum, on behalf, of Allan the

(a) See Howe v. Pike, 4 Ex. 495 ;
1 Sauiid. 74 « note d.
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defendant—naming it, but not holding the money exposed

in his hand. The plaintiff said he would not accept it,for that

his demand was larger than that. The offer was repeated,

and was in the same manner refused. Bradley had counted

the money also, before he went there, and was standing by

at the time, and heard the tender made, and the plaintiff’s

refusal, having the money in his pocket ready to produce if

the plaintiff had not declined taking it.

It was objected that this was no tender. The learned

judge told the jury if they were satisfied that the plaintiff

waived the production of the money by rejecting it unequi-

vocally, it was of no consequence which of the persons who
all went there for the purpose of making the tender had the

money in his pocket.

A verdict was thereupon given for the defendant.

Galt moved for a new trial upon the law and evidence,

and for misdirection. He referred to Leatherdale v.

Sweepstone, 3 C. & P. 342
;
Dickinson v. Shee, 4 Esp. 68;

Thomas v. Evans, 10 East. 101
;
Powney v. Blomberg, 8

Jur. ’746.

Cur, adv. vult.

Eobinson, C. J.—We think the tender was clearly suffici-

ent, and that the rule must be refused.

Per Cur .—Eule refused (a).

Boulton et al. v. Shand.

Trespass—Evidence—Title.

When in an action of trespass, the plaintiffs at first relied upon a paper
title which turned out to be defective, they were afterwards allowed
to give additional evidence of possession, and go to the jury upon that.

This was an action of trespass, tried before Sullivan, J.,

at Cobourg.

Pleas—“ Not guilt}^,” and ‘‘ not possessed,” besides a

special plea of justification. The plaintiffs at first relied

on their title under certain deeds, about which several

questions arose depending on the evidence, and not material

to bo reported. After they had given their proof connected

with this title, which appeared to bo defective, they offered

(a) See Cheminant v. Thornton, 2 C. & P. 50 ; Harding v. Davies, Ib.

77 ; Reed v. Goldring, 2 M. & S. 86 ; Glasscott v. Day, 5 Esp. 48 ;
Black

V. Smith, Pea. 88 ; Kraus v. Arnold, 7 Moore, 59.
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additional evidence of possession
;
this was objected to on

the part of the defendant, but admitted by the learned judge,

who told the jury that in this action of trespass the plaintiffs

could stand upon their peaceable possession alone against

a wrong-doer, and he left the proof of possession to the jury,

telling them that if thej^ were satisfied with that evidence,

the defendant was then driven to defend himself under his

pleas which justified the entry.

The jury found their verdict for the plaintiff.

Vankoughnetj Q. C., moved for a new trial on the law and

evidence, and for misdirection and for the reception of im.

proper evidence. He cited Doe dem. Woodhouse v. Powell,

8Q. B. 516.

Cameron, Q. C., shewed cause.

Eobinson, C. J., delivered the judgment of the court.

We think there is no difficulty in this case, on account of

the learned judge at the trial having allowed the plaintiffs to

go to the jury upon their possession alone, after they had

given evidence of a title in which he thought there was a

defect. The case was cited of Doe dem. Woodhouse v. Powell,

was an ejectment, where the party could not recover except

upon proof that he had a legal title to the possession; and

when he shewed what his title was, and that it was imper-

fect, the court would not entertain the presumption of a

legal seizin from the mere fact of possession, because he

had himself connected that possession with a title which

appeared to be defective, and so had not left room for

entertaining the presumption which might otherwise have

arisen. I say this without remarking further on the case

of Doe dem. Woodhouse v. Powell, though I venture to say

with deference, that I expect to find the soundness of

that decision questioned, if it shall come hereafter into dis-

cussion.

In the case before us the plaintiffs are suing in trespass,

and it is clear that upon the pleas of “ Hot guilty,” and

not possessed” they are entitled to succeed when they

shew themselves to have been peaceably in possession

when the act complained of was committed,and when the de-

fendant shews no better right either in himself or in some

person under whose authority he entered. The existence
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of a better right in a stranger, between whom and the de-

fendant there was no privity, would signify nothing
;
nor

is an apparent defect in the plaintiffs’ title any objection to

their recovery. And, as to the learned judge admitting ad-

ditional evidence of the plaintiffs’ possession in a late stage

of the cause, that is matter of discretion at the trial
,
and it

would bo idle to over-rule the exercise of that discretion, and

grant a new trial on that ground, merely to let the evidence

be taken at an earlier stage on the next trial {a).

The verdict was warranted by the evidence, and we see no

reason for disturbing it.

Eule refused.

Erown et al. V, The Gore District Mutual Insurance
Company.

Mutual Insurance Company—6 Wm. IV. chap. 18, sec. 2—Statement of
title.

The defendants, in applying for an insurance with the plaintiffs, had
represented themselves as owners of an unincumbered estate in fee-

simple in the premises to be insured. It appeared that they were in-

terested only as mortgagees in fee, and for a less sum than that in-

sured for.

Held that they had not represented their title truly, as the statute re-

quires, and that they could not recover on the policy.

Covenant on a policy of insurance, by which the de-

fendants promised to pay all losses not exceeding 200Z.,

which might happen by means of fire, to certain premises

insured with them by the plaintiffs.

The defendants are incorporated under the act 6 Wm.
ly., chap. 18, to authorize the establishment of mutual

insurance companies. The 17th clause enacts that the

policies shall be binding on the company “ in all cases

where the assured has a title in fee-simple unincumbered to

the building insured, and to the land covered by the

same
;
but if the assured have a less estate therein, or the

premises be incumbered, the policy shall be void, unless

the true title of the assured and the incumbrance on the

premises bo expressed therein, and in the application

therefor.”

The plaintiffs’ application stated that they were owners

in fee, and that the premises wore not incumbered.

(a) See on this point Robinson v. Rapelje, 4 U. C. R. 289.

23 10 U. C. Q. B.
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At the trial, at Woodstock, before Draper, J., it appeared'

that the plaintiffs were assignees of the mortgage on the

premises in question, given by one Brooks to J. C. for

66Z. 5s. ;
and that they held a subsequent mortgage from'

Brooks to themselves, for 84/. 3s.

A verdict was directed for the plaintiffs for 212/: by
consent, with leave to the defendants to move to enter a

nonsuit, or a verdict for them. r
The case was however^ by consent, set down to bo argued

as special case.
, v

-

(ra// and D. Gr, Miller^ for the plaintiffs, cited Siinpsqn v.

Smyth, 2 0. S. 129, (in appeal); Doe dem. Dodsden v.

Staple, 2 T. B. 695 ; Shannon v. Breadstreet 1 Sch. 4
Beady contra, cited Geach Vv Scott, 14 M. & W. : 95 ; New-

castle’ Fire Insurance Company v. McMorran, 3 Dow: 255;

^Maberley V. Eqbins, 5 Taunt, 625 ; Doe dem. Gadwalader

V. Price, 11 Jur.: 131. ^ i

'

Draber, J., delivered the ji^gment of the eourt.;

It appears to me too plain for argument that the plaintiffs

in this case must fail. It cannot be said that they h^ a

title in fee simple unincumbered
;
and this they professed

to have by their statements in their application to insure. If

they could recover on this state of facts, they would be

equually entitled to recover though their mortgages were

originally only intended and expressed to secure 10/., or

though all the moneys, except 10/., or any smaller sum, had

been paid upon the mortgages. The contract of insurance

iQ io hQ uherrimcefidei

:

if the plaintiff’s doctrine could

prevail, it would be of the very opposite character.

We are of opinion that the verdict should be entered for

the defendant.

Judgment for defendant.

Eidley V. Lamb.
Waggon left in the Highway—Liability.

When a wagon is left standing in the highway, the owner cannot ex-

exempt himself from liability by shewing that the person injured

thereby was drunk at the time of the accident.

Case for negligently leaving a waggon of defendant in the

highway. Plea—General issue. The plaintiff ran hi&



RIDLEY V. LAMB 355

horse at night against the waggon, and the pole protruding

towards the centre of the road went into the breast of the

plaintiff’s horse and killed him.

' s At the tidal; at London, before McLean, J., the jury found

for the plaintiff, and 20Z. damages.

V
i moved for a new trial on the law and evidence

and for misdirection.
j

c

The facts of the case more dully appear in the judgment.
i.);;..

,, -a Our Udvl vult.

Eobinson, C. J., delivered the judgment oLthe courfei-

At the^didal the^d attenipted to shew that' the

-plaintiff was d^unk at the-time, andi/ that if he had not* been

and %ad'^riveit%itoi ordinary car^“ although ii «was

Mght, and i^atheri darh,? he might havh avoided the accident,

t
d lt.seems that the plaintiff had been -drinking, but the

to'kded w the d^endant Was deft very improperly

standing on the side of the road, between the griwelled part

of the road and.the ditch,near a tavern at which the plaintiff

intended to stop, and in driving past the inn to the shed the

Waggon stood on the road, so that a person might pass on

either side of it to the shed, which shews that that was an im-

proper position in which to leave it,—especially with the pole

projecting rather toward the centre of the road and standing-

up about breast high to a horse. The accident happened at

night. The fact that the horse ran against the pole is a cir-

cumstance leading strongly to the conclusion that a person

happening to drive in that direction was not likely with

common care, to avoid it, for it is seldom that a horse can

be forced upon anything of this kind, when he has light

enough to see it plainly
;
and if the horse did not perceive it,

it is very probable that a sober man might equally have

failed to notice it before it was too late.

The leaving a waggon in the highwa^^, in so public a situ-

ation, was a gross act of imprudence. The defendant seems

to have been conscious of that, for he offered afterwards

to compensate the plaintiff, but would not agree to

give vvhat the plaintiff thought reasonable. The fact

too of others having nearly met with a similar accident,
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and being probably saved by some one crying out to warn

them, is in favor of the plaintiff’s case.

It cannot be permitted to a person to place any ob-

struction that he pleases in the highway, and to consider

himself responsible for no injury that may happen from it,

except to persons who are sober and vigilant in looking out

for nuisances that they had no reason- to expect to find

there. A man might as well dig a ditch across the high-

way and leave it open, and hold himself free from all lia-

bility for the consequences, if the person injured by it hap-

pened at the time to be talking to' a friend^ and, not

looking straight before him. The prihciple that the ac-

cident must have happened from no fault of the .plaintiff

-^cannot in our opinion be carried so far. ; ,
'

•'
)

- W with the verdict ion thef; evidence

unless it be, as the defendant contends': i that the plaintiff

being drunk, the accident was on that account partl5^ owing

to his own fault, and so brings this within a'^class of, cases in

which it has been held that the oplain tiff cannotr-recover^

-which we do not think. --1 i r; :T

^Rule>!refused.'

Muir et al. v. Cameron!
' Promissory note—Consideration—Pleading.

'

Assumpsit against the maker of a note made payable to bearer, and
averred to have been delivered by the deferidaht to the plaintiffs.

.. Plea—That the note was made for the accommodation of (D. and J.

,
C. ; that there never was any consideration or value for the payment

‘" by defendant of any part of said note, and that the plaintiffs always
’

‘ held, and now hold, the same without any Value ;or consideration. ,

Heldy on demurrer, plea bad. "
^ ;

The defendant was sued as maker of a notAmade' payable

to the hearer., and averred in the declaration to have been de-

livered by the defendant to the plaintiffs.

The defendant pleaded that “ he made the note for the ac-

commodation of A. Cand J. C., and that there heyer was

any consideration or value for the payment by the defend-

ant of any part of the amount of the said note; arid that

the plaintiffs always held, and now hold the same without

any value or consideration.”

The plaintiffs demurred to this plea.
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Hagarty, Q. 0., for the derauiTer, cited Hooper v.

Williams, 2 Ex. 13; Burns et al. v. Harper, 6 TJ. C. E.^

509; Wallace V. Henderson, 7 U. C. E., 88; Hunter v.

Wilson; 4 Ex. 489,

Michards, conlva, cited Miller v. Eerrier, 7 XJ. 0. E, 540 ;

McGillivray v. E6efer, 4 U. 0. E. 456.

Eobinson, 0. J.; delivered the judgment of the court.

It would be no defence, as against these plaintiffs, that the

defendant made the note for the accommodation of other

parties, for that is the common case of every man who be-

comes responsible far a friend to a third party, and gives

his note for the debt.

For all that appears, the defendant may have given this

note to the plaintiffs for the accommodation of A. C. and

J. C., and at their request, for a debt which they then ad-

mitted to be due to the plaintiffs; and the defendant

may, by this plea, be endeavoring to put the plaintiffs to

proof of their debt, and may be disputing what the debtors

themselves acknowledged.

The plea should have shewn how the plaintiffs got their

note, if there is anything in the facts that should disable

them from suing upon it. It is not enough to plead merely

that they hold it without consideration, unless some fraud

is shewn, or some particular fact as between the plaintiffs

and the defendant, or the plaintiffs and the person from

whom they toofe it, which should prevent them from re-

covering upon it. The mere allegation that they are not

holders for value would be sufficient, if the note had been

obtained by some other party through fraud, or upon some

consideration which would make it illegal in the hands of

such party, or without consideration
;
and if the defendant,

after shewing that fact, were seeking to avail himself of the

same defence against a third party by shewing that ho was

not a bona fide holder for value, and stands in no better situ-

ation than the pa3^ee.

It is true, that the declaration states that the defendant,

having made the note, delivered it to the plaintiffs, and so,

it has been argued, that it is apparent no one gave value

for the note. But,though the plaintiffs have so stated their
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case, we are not to assume that the note may not in fact

have gone through the hands of other parties, by some of

whom value was given for it. Those intermediate transfers
,

are seldom slated, and need not be.

And besides, although a note given gratuituously cannot

be enforced as between the donor and donee, it is only as

between them that the defence applies (a). If the fact was
that A. C. and J. C. made the plaintiffs a present of this note,

by requesting the defendant to give his promise to these

plaintiffs as a mere gift from them, and if that would be a
defence, the plea should have disclosed the fact

;
but when

the defendant tells us that he made the note for the aceom
modation of A. C. and J. C., he leaves us to infer that he
did so upon a consideration admitted to be valid as be-

tween them and the plaintiffs, for the plea does not deny .

the allegation that the defendant delivered the note to the'

plaintiffs. And if so, then this defendant, without alleging

any fraud or deceit, or illegality on the plaintiffs part, or in

any one, attempts by this general form of pleading to put

them to proof of a sufficient consideration as between theni.

and A. C. and J. C., who for all that this plea discloses, are

not objecting to the plaintiff’s recovery.

It may, for all that appears, have been intended by A. C.

and J. C. to lend the plaintiffs the sum in question, and

they may have got this defendant to give his note in order

to enable the plaintiffs to raise the money. In such a case

A. C. and J. C. would have their remedy against the plain-

tiffs for repayment of the money thus lent, and the defend-,

ant would have his remedy against the parties accommodat-

ed. There can be no reason why effect should not be given to

such a transaction, and yet it would be true in such case

that the plaintiffs held the note without having given value

for it.

Judgment for plaintiffs on demurrer.

() See Chitty on Bills, 76, 9th Ed. ;
Heyden v. Thompson, 3 N. &

M. 324.

() See Chitty on Pleading, 7 Ed. vol. iii. 151.
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James and Jacob McQueen v. Hugh McQueen.

Accouni stated—Evidence—Consideration.

A. gave to B. and C. a writing, by which, for value received, he prom-
ised to pay them a certain sum in yearly proportions. This appeared
to have been given for the price of land sold to A.

Heldy that it was immaterial whether the land was owned by A. alone

or by A. and B. , and that the plaintiffs might recover either under a
count as on an agreement, or on an account stated.

This Was a second verdict, given upon a new trial granted

on accbunt of what was considered to bean erroneous ruling

at the trial, in regard to the proper construction and

oiSbct of a promissory note dated 29th December, 1845,

whereby the defendant, for value received promised to pay

to the plaintiffs, or their order, I02Z. 15s. Od to he paid in

yearly proportions (d).

This' note was said to have been given for the price of land

sold to the defendant.

The plaintiffs declared in two counts—as for a sum of

money agreed to be paid in consideration of land bargained

and sold, and on account stated.

At the trial, at Simcoe, before Sullivan, J., they relied

wholly upon the last count (on account stated), and ad-

vanced the note as evidence of it. The general issue only

was pleaded to that count.

The evidence was, that the consideration for the note was

some land conveyed by deed of James McQueen to the de-

fendant, at the same time that he gave the note. It seemed

to have been some family arrangement. The land, as it ap-

peared, was owned by James alone, and it was not shewn
that any consideration moved from Jacob.

The learned judge hold that the plaintiffs were entitled to

recover upon the count on an account stated, taking the note

as evidence of it; and that it was immaterial that for all

that was shewn the consideration proceeded from James
alone. The Jury gave a verdict for the plaintiffs, for 136^.

14^. 0^.

McMichael moved for a new trial on the law and evi-

dence, for misdirection, and for the rejection of evidence.

(a) Vol. ix. 53G.
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. He referred to Price v. Easton, 1 & M., 303
;
4 B. & Ad.

433, S. C.
;
Hagan v. Malone, H. C. (H. T.)

Cur, adv. vult.

Eobinson, C. J., afterwards delivered the judgment of the

court.

^
We see no objection to this verdict. It was quite imma-

terial as to the plaintiffs’ right to recover on the note made
by the defendant, whether the land which formed the con-

sideration for it had been owned by James alone, or by him
and Jacob McQueen.

The defendant in consideration of obtaining the land,-

undertook to pay the plaintiffs the amount of the note.

It is of no moment to him what may have been the ar-

rangement between James and Jacob McQueen, in conse-

quence of which the defendant gave his note to the two.

And we do not think there is any more difficulty in :the

way of the plaintiff’s recovery upon the note under the com-

mon coiintj as evidence of.an account stated_. It is prima

facie evidence of a' debt between these original parties-

\to the note, and . that facie evidence is lUOt re-

pelled by- anything that was proved, for, although the

title may have come from James alone,he may have been

-trustee for Jacob as to part, " or in the. course of any
transaction between the two he may have agreed to give

Jacob a joint interest with himself in this debt, and if he did

—the defendant agreeing to' make himself debtor to the two
As he did by the note, and the transaction , concerning no*

one else—therejs nothing against, the. note binding as evi-

dence of a. debt. It has been repeatedly determined, that

if a person by stating an account with another, admits a

sum due by him, it is immaterial on what account the debt

arose, so long as there was nothing illegal in the transac-

tion. V • J :. .. \ ..
- :

' . . ;
-

. . Eule refused..
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Neal v. Scott.

Lease—Construction oj, as to 'payment ofrent.

A. leased certain premises to B., to hold, from the 15th September, 1846,

for six years, at a yearly rent
;
the first payment to be made on the

1st of March, 1848, and the succeeding yearly payments to be made
on the first day of March, during the lease.

Robinson, C. J.
,
considered that the rent for the sixth year fell due at

the expiration of the last year’s occupation, viz., on the 1st of Septem-
ber, 1852.

Burns, J., was of opinion that the last year’s rent should be accelerated,

and therefore that two years’ rent were due on the 1st of March, 1852.

Case foi* distraining the plaintiff’s goods, no I’ent being in

arrears.

Pfeas.-^Ist. Not guilty ^‘by statute.” 2nd. 18Z. rent in

arrear. •

At the trial, at Toronto^ si verdict was taken for the plain-

tiff for 36?., subject to the opinion of the court on the follow-

ing facts:

' The plaintiff held the premises under a lease from the de-

fendant, duly executed under the seals of both parties, of

' which the tnaterial parts are here given.

This indenture, made on the twenty-fourth of February,

1847) between Thomas Scott and Daniel Neal, &c.
;
witnes-

^ seth, that in consideration of the yearlj^ rents and covenants

hereinafter mentioned, Thomas Scott hath demised, set,

and to farm let unto said Daniel Neal all and singular,

*&c., to have and to hold the said, &c., unto the said Daniel

Neal, his executors, &c., from the first day of September,

in the year of our Lord one thousand eight hundred and

forty-six, for and during the term of six years thence next

ewswin^, and fully to be complete and ended
;
yielding and

paying for the same unto the said Thomas Scott, his

executors, &c., the yearly rent or sum of eighteen pounds

fifteen shillings good and lawful money of Canada, the first

of which to he made on the first day of March, which will be in

the year of our Lord one thousand eight hundred and forty-eight,

and the succeeding yearly rents to be paid on the first day of

March during the lease. And the said Daniel Ncal,&c., cove-

nants with the said Thomas Scott, &c., that ho the said

Daniel Neal shall well and truly pay, or cause to bo paid,

unto the said Thomas Scott, &c., the said ycarl}" rent above
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mentioned or reserved, according to the true intent and

meaning of these presents, clear of and over and above all

taxes and repairs whatsoever.” Covenant by Daniel Neal

to repair during the term, &c,, &c., and at the end, or other

sooner determination of the term, peaceably, &c., to yield

up, &c., except the privilege of threshiug and carrying away
crop grown during the last year of the lease.

The plaintiff put in the following receipts for rent:

^‘£16 15s. Oct, 1st, 1849.

Deceived from Daniel Neal the sum of sixteen pounds fif-

teen shillings currency on the rent of the year 1847.

(Signed) Thomas Scott.”

£18 15s. Ning, March 1st, 1852.

Deceived from Daniel Neal the sum of eighteen pounds
fifteen shillings, being in full of one year’s rent, due on the

ilrst day of March,
(Signed) Thomas Scott.”

‘‘£18 15£ King, March 6th, 1851.

Deceived from Dr. J. Duncumb the sum of eighteen pounds
fifteen shillings currency, being in full of one year’s rent,/or

the year ending first of September

,

for part of lot No. 10,

3rd Con. of King. This rent duo 1st March, 1852.

(Signed) Thomas Scott.”

On the sixth of September, 1852,the defendant distrained

for a year’s rent, 18?. 15s, ;
for which this action is brought.

Boydi for the plaintiff.

Ilagarty, (^. C., contra, cited Hopkins v. Helmore, 8 k, &
E. 463; Platt on Leases, vol. ii. Ill, 118; Woodf. Lan. and

Ten. 272, 3 ;
Gilb. on Dents, 49.

Dobinson, C. J., delivered the judgment of the court.

We are of opinion that we cannot hold in this case that

at the time of the distress made there was no rent due
;
and if

there was rent then due, this action must of necessity fail,

even though the distress might be illegal ori other grounds.

The lease was to hold from the first of September, 1846, for

six years, at 18?. 15s. yearly rent
;
the first payment to be

ma de on the first of March, 1848, and the succeeding years’

rent to be paid on the first day of March, during the lease.

Taking this literally, the sixth year’s rent would be payable

on the first of March, 1853, which would be six months after

the lease expires. It is not clear what the parties meant

—
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whether there were to be six years’ rent paid
;
or whether

only five, beginning from the 1st of March, 1847 ;
or six

years’ rent, of which the first was to be paid on the 1st of

March, 1848
;
the 2nd on the 1st of March, 1849; the third on

the 1st of March, 1850; the 4th on the 1st of March, 1851

;

the 5th on the 1st of March, 1852;—which would be the last

payment that could be made on the 1st of March within the

term, but which, computing the years from the 1st of Sep-

tember, 1846, would only settle the rent up to the 1st of

September, 1851, and would leave a year’s rent due on the

1st of September, 1852. The receipt given bn the 1st of

March, 1852, seems to shew that Scott so understood it.

On the 6th of September, 1852, the defendant distrained as

for a year’s rent due^ on the 1st of September, 1852.

The action seems to be one under 2 Wm. & Mary, Sess. 1,

ch. 5, sec. 5, which gives an action on the case to recover

double the value of ‘ the goods distrained when no rent was

due, and it is the owner of the goods only that by the

statute can recover the double value. Can we say that on

the 6th of September, 1852, when the defendant distrained,

no rent was due? If not, this action must fail. I think the

sixth years’ rent from the first of September, '1846, was due,

or rather, that the year had expired in respect of which the

last year’s rent was to be paid. To give the lease a con-

struction that will make it consistent, we may hold, that on

every 1st of March during the term, after the 1st of March,

1848, a year’s rent should be paid in respect of the year’s rent

that had fallen due of the 1st of September preceding. Five

such years’ rent had been paid, which paid for five years’

occupation up to the 1st of September, 1851. The rent due

on the 1st of September, 1852, could not be paid on any 1st of

March, during the term, unless it was to be paid in advance

for the term ended on the 1st of September, 1852. This would

leave a year’s rent due from the 1st of September, 1851,

without any specific direction when it shall be payable, and

it would seem to follow that it must be paj^ablo when the

year’s occupation ends for which no rent has been paid.

If so, then rent was due on the 6th of September, 1852,

when this distress was made; and the allegation on which
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this special action is wholly founded fails. It may perhaps

be the more correct construction of this lease, that, as there

were clearly to be six years’ rent paid for the six years’

occupation, which was to commence on the 1st of Sep-

tember, 1846
;
and as the last year’s rent coilld not consis-

tently with the lease, be paid on the 1st of March, 1853,-

because that would not be within the term, the pay-

ment of that year’s rent should be accelerated
;

that it

should be what is called a forehand rent in the case of

Hopkins V. Helmore (8 A. & E. 463), which was cited in the

argument, and which throws much light on the present

question.

According to that construction, two years’ rent would

have been payable in March, 1852. I think the other con-

struction more reasonable
;
that is, that the last year’s

rent fell due at the expiration of the last year’s occupation,

viz., on the 1st of September, 1852
;
and that no special

provision being made for the payment on any other day, it

way payable on that day. Taking it either way there was
rent due at the time of the distress on the 6th of September"

1851, and consequently this action fails.

Burns, J.—This lease is obscurely worded, and it is dif-

ficult to see one’s way satisfactorily to what the parties

meant as to the time of payment of the last year’s rent. . I

assume this, that both parties intended there should be six

years’ rent paid for the premises. The first year’s rent was

to be paid on the first of March, 1848, and^the succeeding

yearly rents on the 1st of March during the lease. The lease^

expired on the 1st of September, 1852, consequently the 1st

of March, 1853, would not be during the lease. If the first

year’s rent were due on the 1st of Mai’ch, i848, and a single

year’s rent of 18/, 15s. were due on the 1st day of March in

each year for 1849, 50, 51, and 52—excluding the first of

March, 1853, because not during the lease—the landlord

then would only be receiving five years’ rent, and the' effect

would bo, that the first six months of the term would be

forgiven, and the last six months also. The expression in

the lease, is, the succeeding yearly rents during the lease. The
term beginning on the first of September, 1846, the first
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year’s rent was postponed for six months, viz., till the

first of March, 1848, and the same result would he with

the succeeding years, until the last year was arrived at.

The covenant and reservation is not to pay after the

expiration, but during the term. I see no other con-

struction to give, in order to preserve what the parties

have said, than to say that on the first of March, 1852,

there was due two years’ rent, instead of one. The
effect of that is a postponement of the rent of the

vfirst year, and an acceleration of the last by a like period;

namely, six months before the expiration of the term. This

may have in truth been the real agreement between the

bparties." The "landlord may have said to the tenant : ‘‘I

have no objection to give yoil six months more time to pay

your rent in for the first year, but, as the condition of my
doing so, you must pky me the last year’s rent six months

before the expiration^of the term.’’ Whether such were the

agreemerit^nrwt, can only be matter of speculation, bnt it

seems to me it is°'^the only'met^ of getting rid of the

difiiculty created by the use of the expression, ‘‘ during the

term,” and limiting the jjayment to the 1st day of March,

"iheach year. ' Thisds not dnconsistent with the last receipt,

for on the 1st 'of March, T852, there was a year’s rent due,

and according to my constructiohj there was also the last

year’s rent due oh the same day, in order to make the six

years’ rent during the lease. Judgment should be entered

for the defendant.

Draper, J., concurred.
‘ Judgment for defendant (a).

Kirby Henry Tinkle and John Tinkle.
JPi'actice—Axyplication for discharge from ca. scr., refused on account of

delay.

The defendant was arrested on a ca. sa .—It appeared that the officer

who made the arrest had no warrant from the sheriff, though he as-

sured the plaintiff that he had authority to act. The defendant
brought trespass against the plaintiff, and assessed damages. After
such assessment after giving bail to the limits,and nearly two months
after the arrest, he applied to be discharged,and tohavethe bail bond
cancelled.—The court, under these circumstances, refused the appli-
cation.

This was a rule nisi from the 'Practice Court, to shew

(a) See.Hutchins v. Scott, .2 M. & W., 809.
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cause why the defendant (Henry Finkle) should not be

discharged from custody under a writ of ca. sa. in this

cause, and the bail bond given by him for the limits be

cancelled.

The defendant Henry Finkle made affidavit that on the

10th of September, 1852, he was arrested under color of this

process by one Murray, a clerk in the Sheriff’s office, who
had, as the defendant believed, no warrant from the sheriff,

and was not his deputy : that both the sheriff and Murray
had since admitted to him that there \vas no authority to

Murray to make the arrest That Murray, t as the defend-

ant believed, acted: under the direction and at the instance

of the plaintiff: that the defendant was taken to gcol, and

detained there six days, when he gave bail to the

limits, and continues in custody on the limits under this

ca.sa.
^

:[ JCT.-uX.

i It was sworn on the part of the plaintiff, dhat the defend-

ant Henry Finkle was arrested on the 10th of September,

and gave bail to dbe limits on the same day, which was
allowed somedays afterwards: that the writ had beOjaput

into the hands of Murray, who, as clerk, managed the

business of the sheriff’s office, the sheriff being absent from

his county
;
that he represented himself to be fully authorized

to act for the sheriff in all things
;
and takingthe writ with

him went and made the arrest. That certificate of the al-

lowance of the bail for the limits was taken out on the 15th

of September: that on the 13th of September,Henry Finkle

sued the plaintiff in trespass for causing Murray to make the

arrest
;
and had proceeded to assess damages

;
and had re-

covered a verdict for 10?.

The defendant Henry Finkle first applied to set aside the

arrest on the 2nd of November, after he had assessed dam-

ages in his action for the arrest; and nearly two months

.after the arrest.

It was sworn by the sheriff that Murray had no warrant

for making the arrest.

Hagarty^ Q. 0., shewed cause, and cited Norton v^

Danvers, 7 T. E. 375 ;
Taylor v. Phillips, 3 East. 155

Jones v. Price, 1 Bast. 81; Moore v. Stockwell, 6 B. & C.

76.
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Beadj contra, cited Webb v. Taylor, 1 D & L. 684,

686; Wilson v. Hamer, 1 Dowl. 249; Esdaile v. Davis, 6

DowK 468
;
Hall V. Eoche, 8 T. E. 18*7

;
Hall v. Hawkins,

4 M. & W. 590 ;
Barry v. Eccles, 3 U. C. E: 112.

Eobinson, C. J., delivered the jadgment orthe court.

The cases seem to be rather inconsistent’ as they regard

the right of a party who has' been arrested under ^such cir-

eumstanees t<3^ be discharged^ and> to have the bail bond

giveirap to! be cancelled. 1 ^ , >

^“We^ think, eonsidering the^ long delays that elapsed

between' the'^arrest and the applieatioh (seven • or eight

weeks), that we are not bound tO make this rule absolute.

!;
The plaintiff seems to have been assured by the <

- sheriff’s

^officerthatrhe had authority to actvfbr him* in his ab^nce,

and we cannot say that there was anythin^wrotig done ' in-

tentionally by the plaintiff. The defendant has’ taken * his

i*emedy' againSt the plaintiff, howeverby detion oftrespass;

and for many ‘'weeks, while that- was pending ‘abstained

from moving against the arrest. ' Ih the meantime the

defendant was in the sheriff’s keeping in the gaol/ and this

writ against him* was in the sheriff’s hands. '

Considering that he has taken his remedy for being

illegally brought there, and has delayed so long to move
for discharge after he had given the bail bond to the limits,

or rather had entered his sureties into a recognizance for

that purpose, our opinion is, that we should discharge this

rule, but without costs.

Eule discharged (a).

BEASLY V. BEASLY. '

Former Recovery—Pleading.

When a former recovery is pleaded, and the action is of such a nature
that it cannot be discovered from the record whether the same de-

mand was in question, the plaintiff is not obliged to new assign, but
may deny the identity of the cause of action.

Assumpsit on the common counts. Plea — A former

recovery for the damages the plaintiff had sustained

(a) See also D’Argent v. Vivant, 1 East. 330; Pearson v. Yewens, 5
Bing. N. C. 492.
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as well on occasion of not performing the same identical

promises, &c., as for bis costs, &c. Replication—That

the promises in this action were not the same as those in

respect whereof the said judgment was recovered. De-

murrer — Because, the plaintiff should have new assigned.

Connor^ Q. C., for demurrer. Burton^ contra.

In addition to the authorities cited in the judgment,

Palmer v. Temple, 9 A. & E., 508
;
Dawson v. Gregory, *l

Q. B. Y59 ;
Boss et al. v. Burton, 4 TJ. C. E., 35Y ;

Rogers v.

Custance, 1 Q. B., 77 ;
Moses v. Levy, 4 Q. B., 213

;
Hitchins

v. Campbell, 2 W. Bl., 779
;
1 Saund. 926, note/, were refer-

red to.

Eobinson, C. J.—I am of opinion that this replication is

good,and that the language of the court in the case cited, ot

Xing V. Hoare (13 M. & W., 503), must be taken with some

modification. It is there said :
“ In the case of a plea of

judgment recovered for the same cause of action, the matter

of record is the only thing which can be directly put in

issue, on the plea. If the judgment be recovered for another

cause, there must be a new assignment.” When the deelara-

tion is on a bond of special agreement of any kind, so that the

identity of the cause of action is apparent on the record, it

would seem that matter of record only is put in issue by the

plea; but in cases where it is impossible to discover from the

record whether the same demand was in question in both

actions, such a replication as the present seems to have been

always held proper. A person may have sold goods at sev-

eral times to the same party—one parcel at three months’

credit, and another at six,—and having sued for the

former when the credit for the latter had not yet expired,

and recovered for them, when he brings his action for the

price of the other goods, the record of the first recovery

being upon a declaration which would prima facie admit

of a recovery for all the goods sold and delivered up to that

time, the matter must be allowed to be set in its true light

by the averment that the first recovery was not in fact for

the same cause of action. The plea that the first recovery
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was not for the same debt, is, in effect, a new assignment,

and that any formal new assignment, is necessary in such a

case seems to be a position at variance with authority.

The case of Sedden v. Tutop, (6 T. E., 60t) is precisely

like the present, and the pleadings the same. I refer also

to Stafford v. Clark, (2 Bing. S'T'f) to Heyden v. Thompson

(1 A. & E. 217) and to Lord Bagot v. Williams, (3 B. &
C. 235.)

Mr* Chitty gives the form of such a replication, without

stating any doubt as to its admissibility (a). The weight

of authority is certainly in favor of the plea, unless it could

be shewn that the cases I have referred to have been

advisedly over-ruled
;
and it should be our inclination, I

think, not to multiply unnecessarily the occasions for new
assignments.

Burns, J.—The question in this case is, whether it comes

within the rule established by Wheeler v. Senior (7 M. &
W. 562), which was decided upon the authority of Heyden
V. Thompson (1 A. & E., 210), and what is said in King v.

Hoare (13 M. & W, 503). If it does, and it is necessary

for the plaintiff to new assign, then the observation made
by Lord Abinger in Wheeler v. Senior, viz.: there

were a new assignment, the defendant might plead again

the same plea as is here pleaded, and so on ad infinitum”

might take place, and I cannot see where it would end.

The Court of Exchequer says that it would have been

better satisfied if the authority had permitted the replication

to bo sufficient, but it was fettered by the decisions. The
case before us is, however distinguishable from Heyden v.

Thompson, and Wheeler v. Senior
;

and does not come
within that class, but comes within another class of cases

which have been uniform in the decisions. In the two
cases mentioned, the action was for recovery in each of

a specific debt, viz., upon bills of exchange, and the

defendants respectively, by their pleas, set up that the bills

were bills themselves which they respectively set forth,

and that the same had been paid. It was held that the

(a) Chy. on PI., vol., iii., 7th Ed., 43G.

10 U. C. Q. B.24
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plaintiffs in these cases should have new assigned, and

could not reply that the bills which the plaintiffs declared

upon were other and different bills from those mentioned
in the pleas, and so conclude to the country. The argument
is based upon the proposition that the quee est eadem, or

what is equivalent to it, is not traversable matter, that

the plaintiffs must new assign, and give the defendant an

opportunity of answering. The case of Heyden v.

Thompson was decided by Mr. Justice Patteson, by
consent of the parties, in the bail court, and upon bis

decision the plaintiff amended and new assigned; and to

the new assignment the defended pleaded precisely the

same plea. The plaintiff then replied as he had to the first

plea, that the bill mentioned in the j^lea to the new as-

signment was not the same as the bill sought to be

recovered. The court held this replication bad; and then

the plaintiff amended again, and tended an issue on a

particular fact alleged in the plea, admitting the bill

mentioned in the plea. The defendant again demurred

but the court held the replication good, and Mr. Justice

Patteson says: “ I am inclined to think that the present

replication would haye been a good answer to the original

plea, but it is unnecessary to decide that.” Admitting that

these cases do establish that in cases where the declaration

demands a specific debt upon a security, and the plea

limits the demand,to something wddeh the defendant asserts

to be true, it is necessary for the plaintiff to new assign—
yet, were the plaintiff’s demand is general, and the plea

is as general as the demand, then, in such a case, it is per-

mitted to the plaintiff to deny the allegation in the defen-

dant’s plea, that the causes of action are the same as con-

tained in that matter which the defendant asserts de-

stroys the plaintiff’s demand. The plea in this case must

assert, in addition to the judgment recovered, that the judg-

ment was recovered for the same cause of action contained

in the declaration, and therefore the allegation is a material

one. The replication here admits the judgment but tra-

verses the other material allegation, and so far it then

resembles the point ultimately determined in Pleyden
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V. Thompson. The strongest argument in the defendant’s

favor is, that it might operate as a Jiardship upon him in

case the plaintiff had two demands, one of which might be

paid, and the other might have previously been reduced to

judgment, if the plaintiff uj)on a plea of judgment

recovered, could reply as in this case; for then the defen-

dant would be deprived of his defences of payment. This

is answered by the fact, that before the defendant is called

upon to plead he is entitled to the particulars of the plain-

tiff’s demand : and if he pleads a judgment recovered to the

whole demand, when he could establish a part of it

paid, it is his own fault. If one part of the demand which

the particulars disclose has been reduced to judgment, and

another part paid, or if there be any other defence to it,

the defendant should shape his defence accordingly. If the

plea had enumerated any demands the plaintiff had, and

then pleaded as to them that a judgment had been recover-

ed, and that they vrere the same demands which the plain-

tiff was again suing for, then I have no doubt a new assign-

ment would be required, because such a plea would limit

the extent of the declaration
;
and the allegation that the

causes of action mentioned in the plea are the same as in

the declaration, must receive the limiLed construction. In

the present case, the plea being as general as the declara-

tion, the defendant undertakes that whatever cause of

action the plaintiff has, they are all included in the

judgment. The plaintiff in reply says: ‘‘I admit your

judgment, but the causes of action I am now suing for are

not included in it.” As I before remarked, if this causes

hardship to the defendant, it is his fault; for when he

ha|j the plaintiff’s particulars of demand before being

called upon to plead, he should be particular in his pleas,

apd not leave the matter in any uncertainty. By the ]>ar-

ticulars of the demand lie knows what he is called upon to

.defend himself against.

This view, I think, is fully borne out by the casc.s of

Sodden v. Tutop,Lord Bagot v. Williams,and Moses v. Levy,

which have been already referred to
;
and by James v.

Lingham (5 Bing. N; 0., 557), Freoinan v. Crafts (4 M. &
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W., 4), Ferguson v. Mahon (9 A. &. E., 245), Alston v.

Mills (76., 248), Dite v. Hawker (7 Jur. 768), Jubb v. Ellis

(9 Jur., 1057), Calvert v. Gordon (7 B, & C. 809).

Draper, J., concurred.

Judgment for plaintiff on demurrer.

Christopher Young and Abel Young v. Scobte.

Receiptsfor purchase money of land—Omission ofpurchaser's name, effect

of—Land sales acts,—4 5 Vic. ch. 100, 12 Vic. ch. SI—misjoinder

of plaintifs in ejectment—Ij. 15 Vic. ch. llj.

The plaintiff produced two receipts of certificates of deposits to the
credit of the Receiver General, on a purchase of certain lands. In
both receipts the money was expressed to have been received from the
plaintiff : in the first a blank was left for the name of the person to

whom the sale was made, the words “ sold to’ being inserted : in the
second no mention was made of the purchaser. Held,that the receipts

imported a sale to the plaintiff, in the absence of any proof to the
. contary.

The agent for disposing of the Indian Lands on the Grand River does
not come under the designation of a district agent of the Commission-
-er of Crown Lands, so as to entitle purchasers holding his certificate

to the benefit of the provisions in the land sales’ acts.

Qiacere as to the effect of a misjoinder of plaintiffs in ejectment under the

new act, 14 & 15 Vic. ch. 114.

i
Ejectment for lot 2, east side of Argylc street in

Caledonia.

The defendant limited his defence to that part of the rear

of lot No. 2, which is situated immediately in the rear of

the residence of the defendant, and which is now occupied

by him as a garden.

On the part of the plaintiffs, at the trial at Cayuga, before

Sollivan, J., a receipt was produced, dated the 18th of

JcLue, 1830, signed by David Thorn burn. Esq., the Commis-

sioner, for the sale of the lands of the Six Nation Indians

oil the Grand Eiver, in these words :
“ Deceived from

Christopher Young a certificate of deposit to the credit of

the Eeceiver General, with the Gore Bank, of this day’s

date, for £25,being the first instalment, one third of the pur-

chase money on Lot 2, east side of Argyle street,in the town

of Caledonia, in the county of Haldimand, sold to
,

at the rate of £75, the balance payable in six equal annual

mstalments, with interest to be reckoned from the date of

this receipt.”
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It is an express condition of the above sale, that the

purchaser, or his heirs and assigns, shall regularly pay the

instalments, together with interest, as they become due, till

the whole shall have been paid and satisfied, under pain, of

forfeiture of the lot above sold,and also all of the instalments-

paid on account of the same.’'

They produced also a second receipt as follows; de-

ceived, 24th June, 18^2, fi om Christopher Young, a certficate

of deposit to the credit of the deceiver General of the sum
of £18 13s. 9d, as the 2nd and 3rd instalments on new .sale,

Ho. 1263, being for lot Ho. 2, on the east side of Argyle

Street, in the town of Caledonia, in the county of Haldi-

mand.”

These receipts were relied upon as sufficient to entitle

the plaintiffs to recover under the Land Sales Act.

It was objected that the receipts were only for payments
from Christopher Young, and that this being a joint action

by him and Abel Young, neither could recover separately.

2ndly. That it did not appear from the receipts to whom
the sale was made.

The learned judge directed a verdict for the plaintiff,

Christopher Young, reserving leave to move for a nonsuit

to be entered for the defendants on these objections.

Martin obtained a rule niSi for a nonsuit, or new trial

without costs, for misdirection and for the reception of im-

proper evidence. He cited Doe dem. Anderson et al. v. Er-

rington, 1 U. C. R., 159; Doe dem. Barwick et al. v. Clem-

ent, ^ U. C. R., 549
;
14 & 15 Vie. ch. 114.

Freeman showed cause.

Robinson, C. J., delivered the judgment of the court.

Supposing, which it is not necessary to determine, that

Mr. Thorburn stands in the place of one whoso certificates

comes within the Lands Sales Acts, wo think the receipts

impoi'tasalo to Christopher Young, who paid the money,

and lo him only, in the absence of any proof that the fact

was otherwise; that no title was shewn in the other

plaintill; and therefore that, ejectment being no longer a

fictitious action, ostensibly maintained by John Doe on a

demise from others, but an actual claim of right in the
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plaintiffs who are suing, we must hold that there was a mis-

joinder of the plaintiffs, which, as in other actions, must be

fatal in ejectment; and indeed if this action had been in the

old form, the late case of Doe dem. Wilton et ux. v. Beck

(20 L. Times, 67, 13th Nov. 1852), shevrs that the objection

would have been fatal, and that it could not have been cured

by any amendment that could be properly made at Nisi

Frius.

Eule absolute (a)

Dame v. Carberry
Customs act, 10 tt- 11 Vic. cli. 31—Construction of—Notice of Claim—

Value of vessel— Trespass.

On the 7th of June, the defendant, a collector of customs, seized the
plaintiff’s vessel for a breach of the revenue law. The plaintiff sent a
petition to the government, and on the 7th of July received an ans-
wer from the defendant, informing him that they had refused to inter-

fere, On the 8th of July the plaintiff served a notice of claim.

Held, first that the notice of claim, required by sec. 48 of 10 & 11, Vic.
ch, 31, to be given within one calendar month from the day of seizure,

could not be waived by any representation of the defendant to the
plaintiff.

Secondly, that no notice having been given within the time allowed, the
vessel was thereby condemned

;
and that by the act of seizure the

plaintiff was deprived of his right of property, and therefore unable
to maintain trespass.

Thirdly, that in this case it was not necessary that the value of the ves-

sel should be determined by the jury.

This was an action of trespass, tried at the last assizes

held at Kingston before his Lordship the Chief Justice.

The plaintiff complained that the defendant seized and took

a vessel of his called the “Canadian,” on the 15th of July>

1852, and unlawfully kept and detained her, and converted

and disposed of her to his own use.

(a) Note.—The court intimated, at the time of giving judgment, that

the agent for disposing of the Indian Lands on the Grand River did not,

in their opinion, come under the designation of a district agent of the
Commissioner of Crown Lands, so as to entitle purchasers holding his

certificate to the benefit of the provisions in the Land Sales Acts, 4
& 5 Vic. ch. 100, and 12 Vic. ch. 81 ;

and in that view of the case,

this action could not be sustained independently of the objection of

misjoinder of the plaintiffs. As regards that objection, the new eject-

ment Act was not adverted to by the court in giving judgment, though
relied on in the argument. See 14 & 15 Vic. ch 114, preamble,and secs.

7, 8, 9, 10, 12, 13, 14, which seem to bear on this question of a misjoin-

der ot the plaintiffs being fatal ; and the question of the effect of the 7th
clause on the point of misjoinder of plaintiffs, when compared with the

preamble and the other parts of the statute, may be considered as still

open to discussion.
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II appeared that the defendant, being the collector of

customs at the port of Napanee on the 7th of June last,

seized the “ Canadian,” for having committed a breach of

the revenue laws. On the 14th ofJune the plaintiff forwarded

a petition to the Inspector General, stating that information

of the vessel having landed a barrel of molasses, with some

salt and cigars, without their having been entered at the

customs house, had been given by a discharged sailor: and

stating that there was no intention to defraud the revenue;

and he pra}md that the Inspector General would put a favor-

able construction upon the matter,after reading the affidavit

which accompanied the petition. On the 3rd of July the

Inspector General’s department communicated both to the

plaintiff and defendant that after an inquiry into the cir-

cumstances the department deemed it unadvisable to inter-

fere to recommend a release of the vessel. On the 6th of

July the defendant communicated the same fact by letter to

the plaintiff, which letter the plaintiff swore he received on

the 7th of July. The plaintiff then made out a notice of claim;

and that he would contest the validity of the seizure. This

notice was dated the 7th, but was not served until the 8th

of July. On the 7th of July the vessel was advertised to be

sold on the 15th of July, at auction,and she was sold on that

day for 205?, The plaintiff gave notice of action on the 24th

of July, and afterwards brought the present action.

It appeared that after the seizure the plaintiff called upon
the defendant, and stated that he was willing to bond the

vessel
;
but the defendant represented to him that he need

not do so, and need not give notice of claim until he heard

the result of the application to the government : and the

plaintiff contended that having acted upon that representa-

tion, he might put in a claim after the expiration of the

month
;
and that the defendant having caused the vessel to

be sold after being served with the notice of claim without

any further ])roceedings taken against her, became liable as

a trcspassei'.

Upon these facts the leai-ned Chief Justice nonsuited the

plaintiff, and the plaintiff’s council accepted the nonsuit

without prejudice to move against it.
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Kirkpatrick,Q. C., obtiiined a rule nisi to set aside the non-

suit, on the ground of misdirection. He contended that the

value of the vessel was a material matter to be determined
;

and that it should have been left to the jury to say what her

value was
;
for according to that value it was to be ascer-

tained whether the vessel itself be forfeited, or whether it

be the penalty of 200^. according to sec. 9 of ch. 31, 10 & 11

Yic. In either case, he also contended, that there should be

some information or proceeding m rem against the vessel, in

order to condemnation, and that a sale without such con-

demnation was illegal. He cited, to shew that the notice

might be waived, Taylor v. Clemson, 11 Cl. & Fin. 610.

McKenzie shewed cause.

Burns, J., delivered the judgment of the court.

We think the rule must be discharged. The effect of the

9th sec. of 10 & 11 Yic., ch. 31, is, that if the vessel be under

the value of 200^. it is forfeited for an infraction of the law

and if the vessel be above that value then that the master or

person in charge shall incur a penalty of 200?. and the ves-

sel may be seized and detained, for the space of thirty days,,

and if the penalty be not paid during those thirty days then

the vessel may be sold to pay it. The 48th section of the

act applies to all cases, no matter what the value of the ves-

sel may be; and if no claim be put in during the space of

one calendar month, then at the expiration of that time

the vessel would ipso facto—that is, by the circumstances

of no claim being put in—stand condemned. The effect

of these two sections we take to be this: that if the ves-

sel be under the value of 200?., and the owner or proprie-

tor admits that she has infringed the law, the vessel is

forfeited; but if he contest her having infringed the law,,

then, by making claim, &c., ho can contest that fact. If

the value of the vessel be over 200?., and the owner admits

that she has infringed the law, he may get his vesssel back

by the payment of 200?. within the thirty days; or, if he

contests that she has infringed the law, he can obtain her by

putting in claim within the month. In this case the plain,

tiff neither paid the penalty within the thirty days, nor
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did he put in a claim within the calendar month. He did

not pay the penalty, because he seems to contest that his

vessel had in any way violated the law. He did not put

in a claim, because he thought upon what the defendant

gave him to understand, that he might do so when he heard

the result of his application to the executive government,

which he had made to have his vessel released. The

plaintiff’s right, therefore turns upon this latter point; and

he contends that he might put in a claim after the expira-

tion of the calendar month, because the information he

received from the defendant led him to believe so. If it be

true that he did receive such information, and relied upon

it, and was induced to act accordingly, and therefore sus-

tained an injury, still these are not matters which we can

consider as giving to the plaintiff a right co maintain an

action of trespass against the defendant. By the act of

seizure of the vessel as for an infraction of the customs

laws, the crown had acquired an interest, and it was not

competent for the custom-house officer to waive anything

required to be done by the plaintiff under the act of parlia-

ment, which could affect or diminish such interest.' It was

the duty of the plaintiff to comply with the terms of the

act in order to place himself in a position to contest whether

the law had been broken by those in charge of his vessel.

The plaintiff further contends that he has not lost his

right of property in the vessel until condemnation by some
proceeding b}^ way of information. That is not so

;
for

the proper construction of the act is, that if no claim be

made within the calendar month the vessel would bethere-

by condemned without further proceedings
;
and, if seized

for the penalty of 200/. would be, for non-payment thereof

within thirty days, liable to be sold. According to Williams

V. Bcspard (5 T. E, 112), the plaintiff’s right of property,

to enable him to maintain trespass, was determined by the

seizure.

The })laintilf contends that the value of the vessel was a

point which should have been submitted to the Jury. The
value is a matter of no consccjuenco, except in a case

where the owner contests the question whether the vessel
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has or not infringed the law, and where he has complied

with the statute by putting in claim, and having received

the property back upon bond. If she has infringed the

law, the owner may lose the vessel or pay the penalty of

200/. at his option. If the owner enters into security to

contest the validity of the seizure7 then, if there be a con-

demnation, the owner is entitled to have his security can-

celled upon paying the value of the article condemned. In

this case the value becomes" material to be inquired of, but

in no other case.

We think it clear that the plaintiff has not established any
right to maintain an action of trespass

;
and that the nonsuit

was right.

Eulc discharged.

Tyson v. Jarvis.

Actionfor false return—Pleading.

Action against the sheriff for a false return of nulla bona to af. fa.
against M.—The defendant pleaded that he as sheriff did take in exe-

cution goods and chattels of the said M., under and by virtue of the
said writ

;
and did levy thereout the moneys indorsed thereon, as he

was commanded.
Heldy on demurrer, plea bad, as admitting the plaintiff’s cause of action.

The plaintiff sued the sheriff for a false return of fi. fa.

against one McLeod and others, at the plaintiff’s suit;

averring that the defendants had goods sufficient to satisfy

the writ, out of which the sheriff could and ought to have

made the moneys, &c,, of which he had notice
:
yet that,

wrongfully disregarding his duty, he did not seize the

goods, or any part thereof, or levy the money, or any

part thereof, but neglected so to do, contrary to his duty;

and afterwards falsely and deceitfully returned that the

defendants had not any goods or chattels in his county

whereof he could levy the money^s, or any part thereof, as

by the said writ and the return thereof remaining of record

will lully appear.

The defendant pleaded that he, as such sheriff, &c., did

seize and take in execution the goods and chattels of the

said McLeod, and the other defendants, under and by
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virtue of the said writ in the declaration mentioned and

did levy thereout the moneys indorsed thereon, as he was

commanded—concluding to the country.

Tho plaintiff demurred to this plea, on the ground that it

amounts to the general issue, and is an attempt by the sher-

iff to falsify his own return,

JEccles for the demurrer.

Ilagarty^ Q. C., contra, cited Mullett v. Challis, 15 Jur. 243;

Wylie v. Birch, 7 Jur. 626
; 4 Q. B. 566, S. C.; Long v. Lee,

4 L. 0. B. 377.

Bobinson, C. J., delivered the judgment of the court.

We have no doubt that the plea is .bad, for it admits the

false return complained of, and strengthens the plaintiff’s

action. It admits not only that the defendant might have

made the money, but that he actually did make it, and that

he nevertheless falsely returned that the defendants in the

fi. fa. had no goods.

The case on which the defendant relies, of Wylie v. Birch,

has no application to this case—the plea there was held to

shew sufficiently that under the circumstances of the case

the plaintiff had sustained no damage by the alleged mis-

conduct of the sheriff
;
for that, if the goods had been sold,

the sale would have been wrongful, and the proceeds could

not legally have gone to the plaintiff. This plea shews noth-

ing of the kind; for all that appears in it, the sheriff', after

selling the debtor’s goods under this writ, may have wilfully

misapplied the money, and then falsely and deceitfully re-

turned that the debtor had no goods. If the facts were such

that, notwithstanding the sheriff had sold the debtor’s goods,

as he alleges in his plea, he could not give the plaintiff the

benefit of the proceeds, and so that it was substantially

true that the defendant had no goods out of which the

plaintiff’s debt could legally be satisfied, and that the

plaintiff had therefore suffered no injury by the false return

— the plea should have set out those facts. If the defendant

has a defence, ho has not stated it.

Judgunent for the plaintiff on demurrer.
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Ley V. Louden and Dempsey.

Arrest—For what sum—Plea justifying under void ca.sa.—JReplicationtd.

The provision in 5 Wm. IV., ch. 3, that no ca. sa. shall issue on a
judgment where the sum recovered is under 10^. exclusive of costs, is

still in force.

When a pleading concludes with verification by record, it is not re-

quisite to give a day for inspection, this being unnecessarry until the
record is denied.

In an action of trespass the defendants justified under a ca, sa., and the
plaintiffs replied that the judgment on which the writ issued was fora
sum less than lOZ. exclusive of costs, “wherefore the said writ of ca.

sa. was and is void,”

Held on demurrer, that it was unnecessary to aver that the writ was set

aside for the replication shewed it to have been not merely irregular,

but illegal and void.

In this case the defendant Louden, by the other defendant

Mr. Dempsey, as his attornej^, sued out a writ of ca. sa.

against this plaintiff Ley, upon a judgment of a county

court in an action of assumpsit.

Ley being arrested upon that writ sued them in trespass

in this action, and they pleaded severally, justifying under

the ca. sa. and setting out the judgment as having been

rendered for 211. 7s. ^d., awarded to Louden for his damages

for the non-performance of the defendant’s promises, and

also for his damages and costs, &c.

The plaintiff replied to each of these pleas,that thejudgment

was obtained in the county court, after the 29th of March,

1845, viz., on the day in the plea mentioned (7th December,

1849,) for SI. Is. ll<i. for damages sustained by non-perfor-

mance of the promises, and 13^. 5s. 10(i. costs, and so that the

^^said judgment was rendered for a sum less than ten pounds

exclusive of costs; wherefore the said writ of ca. sa. was and

is void”—concluding with a verification by the record.

The defendants severally demurred to these replications,

taking a variety of exceptions, of which those that are ma-

terial to be noticed appear in thejudgment.

Dalton, for the plaintiff, relied on the provisions in the

statute 5 Wm. lY., ch. 3, sec. 2, which enacts that it shall

not be lawful to take execution against the body of any per-

son in any case in which the judgment shall not be rendered

for the sum of ten pounds oi* upwards, exclusive of costs.
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Dempsey

y

contra, contended that this provision in 5 Wm.
IV., ch. 3, is no longer in force, since the passing of the act

7 Vic., ch. 31 : that the ca. sa. not having been set aside must

be a valid justification : that for all that appears, the debt

with interest might have amounted to 10/. without the costs

;

that the conclusion of the replication is improper, because,

if proper to vex’ifj by the record, a day should have been

given for inspection.—He cited Baker v. McKay, 1 Chamber,

Hep. 73 ;
Prentice v. Harrison, 4 Q. B. 852 ;

Eankin v. De-

Medina, 1 C. B. 183; Jones v. Williams, 8 M. & W. 395;

Brown v. Jones, 15 M. & W. 191
;
2 Saund. 48.

Eobinson, C. J., delivered the judgment of the court.

As to the conclusion of the replication, it is quite regular.

There must be a verification, either by the record or of fact

(Snow V. Stephen, 2 Dowl. P. 0. 664), and here it could

only be by the record. No prayer ofjudgment is any longer

necessary since the new rules, and the giving day to inspect

the record is not necessary till the existence of it has been

denied.

As to the other grounds: We are of opinion that the pro-

vision which forms part of 5 Wm. IV., ch. 3, that no ca. sa.

shall issue on a judgment in a case where the sum recovered

is under 10/. exclusive of costs, is still in force. It was not

repealed by the statute referred to in the argument, (7 Vic.

ch. 31), but was merely superseded by the inconsistent

enactment contained in that statute, which, while it was
in force, was in this respect a virtual repeal of the former.

But the statute 7 Vic, ch. 31, is itself repealed by 8 Vic. ch.

48, sec. 1 and 5 Wm. IV. ch. 3, has always since that repeal

been taken to be in force, having been merely superseded,

or kept down as it were, by the effect of the 7th Vic. ch. 31,

which obstacle to its operation is now removed. This is well

understood to be the effect of the repeal of 7 Vic., and the 5

Wm. IV. ch. 3, is in consequence daily acted upon as being

in force; and the legislature, by their subsequent acts, have
assumed it to be in force (a).

As the supposed defect in the replication not shewing
that the ca. sa. was set aside : That plaintiff’s right of action

{a) 10 & 11 Vic., chap. 15.
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cannot depend upon that. It is not an irregularity merely

that is alleged, but the writ is shewn to have been illegal,

because not supported by a judgment that would warrant

it, which it must be in order to make it a good defence for

the party suing it out, or for his attorney
;
though the sheriff,

perhaps might stand on other ground, as he is supposed to

know nothing of the judgment. The replication shews the

plaintiff to have been arrested in a case which a statute

positively enacts that it shall not be lawful to arrest him
;

it is therefore a void and illegal process, unsupported by a

judgment—and if a judge on application should refuse to

set it aside, yet the party could not protect himself under it.

The plaintiff is in our opinion entitled to judgm.ent on the

demurrers.

Judgment for plaintiff on demurrer.

Eeaty V. Fowler.
12 Vic. ch. IJj.—13 & 14 Vic. ch. 62,—Chattel mortgages—Re-fding of.

Where a mortgage of personal property was re-filed with the crainty

clerk forty-seven days before the expiration of a year from the first

filing, it was held insufficient, the statute requiring that such re-filing

shall take place within thirty days next 'preceding the expiration of

one year.

It is not necessary that the affidavit of execution should be repeated, or

any copy of it filed, on the refiling of such mortgage.

This was an interpleader suit, in v/hich a verdict was

taken for the plaintiff subject to the opinion of the court

on tlie following facts :

—

In FTovember, 1850, a judgment was entered in favour of

Fowler, the now defendant, against one Jackson, in an ac-

tion brought for goods sold and delivered to Jackson, and a

fi.fa. was issued, to which the sheriff returned nulla hona.

On the 20th of February, 1850, Jackson made a mortgage

to Beaty (the plaintiff in this case) of one horse, two cows,

and all the household furniture then being in and upon his

(Jackson’s) house and premises, in the township of Bentinck,

to secure a debt of 70?. for money advanced by Beaty to

Jackson, which money was to be repaid in a year, with in-

terest. It was stipulated in the instrument that Jackson

might remain in possession till default made.

On the 26th of January, 1852, an alias fi. fa. was issued,

and under it the sheriff, on the 29th of January, seized
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goods on Jackson’s premises, which at that time were in his

use and occupation, and this plaintiff claimed these goods

under the assignment made by Jackson, by way of mort-

gage, on the 20th of February, 1850. There was no attempt

made to impeach the mortgage, as in any respect fraudulent

or colorable. The mortgage was executed on the 20th of

Febi'uary, 1850, on which day a proper affidavit of execution

was sworn by the subscribing witness, and the mortgage

was filed with the county clerk on the 25th of February,

1850. On the 9th of January, 1851, a copy of the mortgage

was filed in the same office, with a copy of the affidavit of

execution made on the first filing, and with an affidavit

made'by Beaty, the mortgagee, on the 7th of January, 1851,

according to the statute 13 & 14 Yic. ch, 62, that the debt

was yet justly due, and that the mortgage was made in

good faith. On the 8th of January, 1852, another copy of

the mortgage was filed with the county clerk, with an orig-

inal affidavit of Beaty as to the mortgage having been exe-

cuted bona fide, and the debt being still due.

The defenda,nt took these objections to the plaintiffs

title,—•

1st, That the second registration was not within thirty

days next preceding the expiration of one year from the

first filing
;
that year expired on the 24th of Februaiy, 1851,

or certainly on the 25th, and the said filing being on the

9th January, 1851, was not within thirty daj^s of that day,

but was forty-seven days before it.

2nd. That there should have been a second affidavit of

the execution of the mortgage, and not a copy merely of the

affidavit that had been first filed.

3rd. That on the occasion of the third filing on the 8th of

January, 1852, there was neither an original affidavit of ex-

ecution, nor a copy of such affidavit.

Wilson, Q. C., for defendant. Jones, contra.

Bobinson, C. J., delivered the judgment of the court.

~No attempt was made to show the existence of fraud, or

any colourable ti-ansaction, and under these cii*cumstanccs,

we cannot hold the assignment to Beaty void, on account of

anything on the face of the assignment itself, or because
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Jackson Avas allowed to continue in possession after default

made. If the fi. fa. can be held by us to be entitled upon

legal grounds to be preferred to the mortgage, it must be by

reason of the other objections raised by the plaintiff’s coun-

sel on account offailure to comply with the provisions of our

statutes 12 Yic. ch. 74, and 13 & 14 Yic. ch. 62, respecting

the registry of such assignments.

As to the alleged want of a second affidavit of execution

on the second filing, we see nothing in the statute that

requires that affidavit to be repeated, or any copy of such

affidavit to be filed upon the re-filing of any such mortgage.

There was on each occasion of re-filing an original affidavit

made by the mortgagee of the debt being due, sufficiently

complying in that respect, we think with the statute.

We see no ground of objection that can be maintained,

unless it be that the second filing was not within thirty

days next preceding the expiration of a year from the first

filing. In that respect, certainly, the statute 12 Yic. ch. 74,

sec. 3, has not been complied with. The plaintiff seems

to have acted as if he was resolved to be in time, and as if

he supposed that all the legislature could have meant was

that the mortgage should be re-filed within the year, or

thirty days after it

;

but whatever they meant, the act is as

plain as words can make it, that the second finding must be

within thirty days next preceding the expiration of one year

from the first filing. Certainly, if filing the second time

forty-seven days before the year had expired^ could be held

to be a compliance with this condition, then a re-registry

at the end of ten days from the first filing, would be a

compliance, for that would not be more clearly out of the

thirty days next preceding the end of the year than this is.

The legislature probably did mean to require that the

second filing, and the statement of the debt being still due,

should be made near the end of the year, and not sooner
;

but whatever they may have meant, the language is quite

free from ambiguity, and we must give effect to it. Now,
if, in this respect the re-filing has not been made as the

statute directs—and we think clearly it has not been—the

consequence is, that the mortgage ceased to be valid as
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against creditors, after the expiration of the year from the

first filing
;
that is, in this case, after the 24th of February,

1851. This defendant’s judgment was in force from Novem-

ber, 1850, and is still unsatisfied, so that the mortgage ceased

to be valid as against him.

A verdict must, in our opinion, be entered for the defen-

'dant.

' Judgment for the defendant.

Lott v. French.

Trover—Sx>ecial damages,

'Trover—The plaintiff offered evidence to prove that in consequence of

being deprived of the tools for which this action was brought, he had
been prevented from undertaking work as a master-carpenter. This
was laid in the declaration as special damage.

Held that such evidence was rightly rejected.

Trover for some carpenter’s tools alleged to be of the

value of 10?. : tried at Cobourg, before Draper, J.—Verdict

for the plaintiff, ^l, 10s.

Eccles obtained a rule nisi for a new trial. He cited Bod-

ley V. Eeynolds, 8 Q. B., '7’79.

Walhridge shewed cause, and cited Moon v. Eaphael, 2

Bing., N. C. 310
;
2 Scott, 489 S. 0.; Davis v. Oswell, 7 C. &

P., 804.

The facts of the case are stated in the judgment.

Eobinson, C. J., delivered the judgment of the court.

The plaintiff avers, by way of laying special damages
that he is a master carpenter and joiner

;
that by reason of

the defendant’s wrongful conversion of these tools he had

been thrown out of employment, and deprived of the means
of working at his trade, and had been obliged, in order to

gain a living, to work as a journeyman, and that he had

lost the profits which he would otherwise have made in the

course of his' trade, amounting to 20?., and ho lays his

damages at 30?.

The tools wore sworn by a witness to be worth about

4?. 10s., though the plaintiff himself valued them at 10?.,

and there was room for doubt on the evidence whether the

defendant was justly chargeable for converting them, at

25 10 u. c. Q. B.
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least chargeable to the amount of their value, for it appeared

that the plaintiff had hired the tools, or part of them, to

another person, who came at first with a verbal message to

the defendant, in whose house they had been left by the

plaintiff, to deliver them to him, but the defendant declined

to give them up. This messenger, Frost, afterwards brought

a written order from the plaintiff for the tools, but the de-

fendant alleged that as it was in his own writing, and as he

doubted the genuineness of it, he declined to let him take

the tools. Frost, in consequence, brought an action against

the defendant in tke Division Court, and recovered against

him for his loss of time occasioned by the disappointment,,

and brought another action against him for the tools, which

is still pending, and now the plaintiff, as owner of the tools,

brings an action in this court, and has recovered a verdict

for 7 /. IO5. which is one-half more than the tools were sworn

to be worth.

The plaintiff however was not satisfied at the trial with

endeavoring to recover the value of the tools, but he offered

evidence to prove that in consequence of being deprived of

them he was prevented from undertaking work as a master

carpenter.

The learned judge rejected this evidence of special dam-

age, and on this account a new trial is moved.

The plaintiff’s counsel relies on the case of Bodley v.

Eeynolds, which very much resembles the present. If it

went the necessary length for sustaining the ground on

which this rule is moved, I should, for my own jjart, leave

that case to stand upon its merits till it comes to be

particularly examined, and compared with previous deci-

sions by the same court, or by other courts in England.

A stronger reason could hardly be imagined for questioning

its soundness than that it has the appearance of giving

support to the present application. When we consider the

facts of this case, we cannot but feel that unless the law

must be upheld as a system of oppression, there can be no

pretence for finding fault with this verdict on the ground

of smallness of damages. In the case referred to, of Bodley
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V. Eeynolds, all that the court determined, and that not

without difficulty and consultation with the other judges,

was, that it was not a misdirection to tell the jury that they

might if they thought fit, give damages for detaining the

tools.

The learned judge, in the present case, did not tell the

jury that they must necessarily give the exact value of the

tools, as if the defendant had got them by purchase
;
and in

fact the jury seem not to have considered that they were so

limited, for they gave 10s. for detaining tools worth

4lI. 10s. The learned judge was right, in my opinion, in

discountenancing any attempt so absurd, as to build up a

claim for special damage on the ground that because the

defendant detained for a time some tools of trifling value,

which the plaintiff himself had in fact lent or hired to

another man, the plaintiff was thereby disabled from under-

taking work as a master-carpenter. Any reasonable com-

pensation for trouble and delay in purchasing other tools

might be allowed, and in case of a flagrant wrong done with-

out excuse of any kind, something in the way of damages

being added by the jury would hardly be objected to as fatal

to the verdict
;
but to hold that if a carpenter has a saw or

a chisel detained from him he may abstain from labor for

weeks or months, and claim damages at the end of that

time for the loss of the profits he might have made by build-

ing a house, would be so absurd in itself, and so inconsistent

with the law as it has been long laid down by eminent judges

that we will abide by what is consistent with reason till an

act of parliament has changed the law, or till a superior jur-

isdiction shall determine that in troverthe value of the chat-

tel, with any reasonable damages for the detention, is not,

even in ordinary cases, the fit measure of compensation.

Eulc discharged.
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Sutherland et al. v, Bethune.

Collision of vessels—Proof of ownership—Damages recoverable.

In an action on the case for running down a ship, it appeared that the
plaintiffs and no others were owners of the vessel at the time of the
collision and in receipt of the profits ;

and that there was a deed of
partnership, executed by some of the owners, but not by others,

which provided for the mode of transfer.

Held, that'the evidence given was sufficient proof of ownership as against
a wrong doer ; and that it was not necessary to produce this deed.

Held also, that the plaintiffs were entitled to recover for the cost of re-

pairs done by the crew of their vessel.

The plaintiff, Sutherland, and twenty-four others declared

in case, setting forth that they were lawfully possessed of

a steamboat called “the Magnet,” then navigating Lake
Ontario

;
that the defendant was also then possessed of a

certain other steamboat or vessel called the “ Maple Leaf,”

upon Lake Ontario, and was navigating and managing the

same by his servants and agents
;
that while the two boats

were so navigatingthe lake; viz., on the 30th of April, 1852,

the defendant by his servants so negligently, carelessly^ and

unskillfully managed his vessel, that through the negligence

and mismanagement of the defendant, and his servants,

the Maple Leaf struck into, and ran foul of the plaintiffs,

said vessel, and thereby then swamped the same and broke,

damaged, and injured the said vessel, and divers of the goods

and chattels of the plaintiffs then on board of her, wherebyr

they became wholly lost to the plaintiffs
;
and by reason

of the premises the plaintiffs then necessarily incurred ex-

pense to the amount of 600/., in surveying and repairing the

damage, and in preserving divers of the goods and chattels

then on board her; and were deprived of use of the said

steamboat for a long time, to wit, &c., and lost the use and

advantage of their steamboat and the gains that would have

accrued therefrom.

Pleas—1st. Noc guilty. 2nd. Plaintiffs were not at the

said time, when, &c., possessed of the said boat.

At the trial before Sullivan, J., at Hamilton, it was

sworn that all the plaintiffs named, and no others, were

^owners of the Magnet at the time of the collision : that she

was not then and never had been registered : that there is

.a deed of partnership which was executed by some of the
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owners, but not by others, and which provides for the mode
of transfer. It was positively sworn that the plaintiffs were

then the owners and were the owners when the collision

took place.

It was insisted bj^ the defendant that the titles of the

parties to their respective shares should be produced, as it

was sworn that there had been a transfer of shares. The
learned judge inclined to that opinion but reserved leave to

the defendant to renew his objection in term as ground of

nonsuit.

The jury found for the plaintiff and 600/. damages,

Vankoughnet, Q. C., moved to enter a nonsuit, pursuant to

leave reserved
;

or, for a new trial without costs, on the law

and evidence, for misdirection, and for the admission of

improper evidence
;

or, that the verdict be reduced to 540L

9s. or, to such other sum as the court might think fit.

He cited as to the proof of ownership Eobertson v.

French, 4 East. 130; Sutton v. Buck, 2 Taunt, 302; Marsh

V. Bobinson, 4 Esp. 98
;
Thomas v. Foyle, 5 Esp. 88

;
2 Stark

Ev. 801
;
Abbott on Shipping, 98; Brancker v. Molyneux,

3 M. & G. 84,

Cameron^ Q. C., and Hagarty^ Q. C., contra, cited as to the

proof of ownership, Tay. Ev., sec. 29^7
;
Whitford v. Tutin,

10 Bing. 395
;
Abbott on Shipping, 98, and the cases there

collectecf. They argued also, that the evidence shewed this

to be a case in which the plaintiffs were to some extent in

the wrong, and therefore not entitled to recover—The
Friends, V Jur. 30V

;
4 Moore, P. C. 320 S. C.

;
Butter-

field V. Forrester, 11 East. G; Bridge v. The Grand Jiine-

tion Bailway Co,, 3 M. & W. 246
;
Luxford v. Large, 5

C. & P. 421
;
Pluckwell v. Wilson, Ib, 375

;
Woolf v.

Beard, 9 C. & P. 373
;

Vcnnall v. Gardner 1 Cr. & M.
21

;
Sorsbic v. Park, 12 M. k W. 546

;
Yandorplank v.

Miller, M. <fe M. 169
;
Eberts v. Smytho, 2 U. C. B. 189

;
Sills

V. Brown, 9 C, & P. 601.

Bobinson, C. .7., delivered the judgment of th.o court.

Wo have considered this case carefully upon the evidence

and arc satisfied that we ought not to set aside the verdict
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for anything that appears there in regard to the causes and
circumstances of the collision; and we are satisfied that

there was no misdirection by the learned judge. The case

went in our opinion fairly to the jury.

The accident occurred at night The Magnet coming up
the lake

;
and her master seeing the Maple Leaf about

six miles off, coming down the lake, and bearing three-

fourths of a point off his starboard bow, might perhaps if

it had been day-light, have continued outside, notwith-

standing the statute regulations, assuming that the other

clearly perceiving that such was his intention would not

think it necessary to port his helm and cross the Magnet’s

track; but in porting his helm in good time, and observing

the plain rule of the statute, he took the safe course
;
and

if those in charge of the Maple Leaf had kept a good look

out, they must have seen that the Magnet was observing the

rule, and as they had ample time to do the same, they

should have done so. The fact that they did come into col-

lision in consequence of the defendant not followingthe rule,

is strong evidence that it was a case to which the rule was
intended to apj)ly.

As to the allowance for the cost of repairs done by

the crew of the Magnet we see no reason why the plain-

tiffs should not recover for them. If the plaintiff’s had not

had their boat thus disabled, their crew, whom they were

bound to continue for a time on their pay-list, notwithstand-

ing their vessel being disabled, would have been employed,

as we may suppose, profitably for the owners, instead of

receiving wages for repairing the damages which resulted

from the collision. The question is one of fact—what

amount of damages was done to the plaintiff’s boat ? and

by proving that besides the moneys disbursed to others, it

required so man}^ days’ work of the plaintiffs’ servants to

put her in a fit state for navigating, the plaintiffs certainly

shew what was the extent of the damage for which they are

entitled to recover.

We are also of opinion that the evidence of the title of

these plaintiffs who are suing was amply sufficient for the

purposes of this action. It was proved that the}^ were in
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^actual possession as owners, using the boat for their benefit;

that is proof enough of title against a wrong doer.

There is no doubt but the cases cited by Mr. Hagarty are

good law, and binding upon us, which decide that when
the plaintiff is himself substantially in fault he cannot re-

cover for an injury partly occasioned by his own negligence,

or want of skill; but the evidence does not shew this to be

a case for the application of that reasonable and well-estab-

lished principle. The defendants here did not observe the

provisions of the statutes either in regard to the lights

which they carried, or the course which they took, and we
think the fair inference is, that the collision arose from that

cause. The plaintiffs observed the statutes in both respects.

I had occasion in the case of Eberts v. Smythe (3 TJ. 0. E.

189) to go at some length into what I take to be law in these

cases, and need not go over the same ground now.

Eule discharged.

Miller v. Thompson.

8et-of—Defence admissible under replication of nunquam indebitatus.

To a plea of set-off on a note, the plaintiff replied nunquam indebitatus—
Held, that under this replication he was at liberty to dispute his lia-

bility on the note, by shewing that it was given by him to the defen-

dant while they were in partnership, or the purpose of raising money
to pay off a debt of the firm.

Assumpsit on common counts.

Set-off was pleaded to the whole suit, and among the

sums claimed to be due was one of 57?., on a note of the

plaintiff to the defendant,- dated 12th April, 1851, and pay-

able in ninety days.

At the trial, at Toronto, before Burns, J., the note was
proved to have been given by the plaintiff to the defendant

.OP order, on a partnership account against the plaintiff and

the defendant while they wore partners

—

i.c., for stock pur-

chased from one Appleton for the firm
;
and that it was in-

dorsed by the defendant, who look it up when it came duo

by giving him a note for the amount.
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It was objected by the defendant’s counsel that, admitting

these facts, the defendant would be entitled nevertheless to

credit for it on the set-off, nil debet only being replied to the

plea of set-off.

The plaintiff, on the other hand, contended that it was
open to him on the pleadings to dispute his liability on the

note, by shewing it to be a partnership transaction.

The learned judge ruled in favor of the plaintiff, reserving

leave to the defendant to move to reduce the verdict.

J. Duggan shewed cause against a rule obtained accord-

ingly
;
he cited Brown v. Daubeny, 4 Bowl. 585

;
Stockbridge

V. Sussams, 3 Q. B. 250
;
Harvey v. Hoffman, 2 Dowl. H.

S. 683.

JEccleSy contra, cited Jackson v. Eobinson, 8 Howl. 622

;

Briscoe v. Hill, 10 M. & W. 735
;
Fairthorne v. Donald, 13

M. & W. 424
;
Lackington v. Combes, 6 Bing. N. C. 71 ;

Bell

V. Shaw, Holt 293.

Eobinson, C. J., delivered the judgment of the court.

I do not see on what ground we could hold that the plain-

tiff was unable under his replication to resist the defendant’s

right to set-off the note. It is admitted that the new rules

do not affect replications, and that a defendant may to a

plea of set-off reply nil debet, as he might have done before.

He was not, therefore, driven to reply specially that he did

mot make the note, which indeed would have been untrue
;

mor any defence which he could formerly have given in evi-

dence under the general issue. Unless this be the case, I

cannot comprehend what is meant by the universal admis-

sion that replications are not touched by the rules.

In Gale v. Capern (1 Ad. & Ell. 102), the defendant

claimed to set-off a promissory note made by the plaintiff,

and indorsed to him b}^ the administrator of the payee. The

plaintiff replied that the action did not accrue within six

years. It was held that this replication admitted that the

action had accrued at some time in the manner alleged,

and left only the question upon the statute. Parker, J., said,

‘Hf you meant to deny that the set-off accrued to the de-

fendant at all, yon should have replied something equiva-
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lent to the general issue” I can understand that to mean
nothing else than that under such a replication as is plead-

ed here the plaintiff could give in evidence anything that

would repel the set-offupon the note (admitting the new rules

not to appl}^ to replications), anything that before the new
rules, would in such a case have been an answer to the set-

off. And I consider that undoubtedly, before the new rules

of pleading, a plea of non-assumpsit or nil debet, to an action

on a note, would have admitted the defence that has been

proved in this case
;
namely, that the note was given by

the one party to the other, and indorsed by' the latter,

merely to raise money upon it by discount, to be given in

payment for a debt of the firm, to which both were

equally liable—that it was a partnership transaction in

which both concurred for the purposes of the firm, and

formed therefore no ground for a charge by one against

the other, otherwise than in a general settlement of their

partnership dealings.

We think this defence was admissible, as it shewed that

the plaintiff did not owe the defendant on account of that

note. It would undoubtedly have been evidence under a

plea of 7iil debet before the new rules, and is, therefore, we
think, admissible under a replication to the same effect.

Eule discharged.

Brown v. Brown,
Arrest—Application to set aside process refused.

An order was made in chambers that a defendant arrested on a ca. re.

should be discharged from custody, with costs, he undertaking to

bring no action
;
and in the order leave was reserved to him to move

the court to set aside the writ, and the arrest thereon, &c., if he
should be so advised.

The court, discharged a rule for this purpose ; for the defendant having
been released from custody, and being precluded from bringing an
action, there could be no object served by setting aside the process.

The defendant had been arrested on a writ of ca. re. issued

in this cause.

On the 5th of J iily, ho obtained a judge’s summons, upon

which, on the 17th of July, an order of the Chief Justice

of the Common Pleas was made in Chambers, that the de-

fendant be discharged from custody, with costs, the defen-

dant undertaking to bring no action—with leave to the
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defendant to move this court in the next term to set aside

the ca. re. and the arrest thereon, and subsequent proceed-

ings not embraced in the order, if he should be so advised.

Under this order the defendant was discharged from custody

on the 21st of Julj^

Phillpotts, obtained a rule nisi to shew cause why the

ca. re. and the arrest thereon, and all subsequent proceed-

ings had thereon, should not be set aside for irregularity,

with or without costs, on various grounds mentioned in the

rule.

On the part of the plaintiff, in opposing this rule, it was
sworn that on making the order for the defendant’s dis-

charge, it was left to the option of the gentlemen who
attended on behalf of the defendant before the Chief Jus-

tice on the return of the summons, whether he would take

the order without costs, or with costs on his undertaking to

bring no action
;
that he preferred taking the order with

costs upon such undertaking, and it was thereupon so

issued.

Richards shewed cause and urged that the defendant

having been discharged from custody, there could be no

necessity, for this application, except to enable him to bring

an action which he was bound not to do, having accepted

the order with costs on those terms. He cited Giraud v.

Austen, 1 Howl. H. S. 703 ;
Griffin v. Dickenson, 7 Dowl.

860 . James v. Kirk, 1 Chy. 246.

Eobinson, C. J., delivered the judgment of the court.

We are of opinion that we must dircharge this rule. The

defendant is bound by his undertaking to bring no action,

having through his agent taken this order without costs

upon those terms. Then, except for the purpose of haras-

sing the plaintiff with an action, contrary to his under-

taking, which we should certainly do nothing to facilitate,

we can imagine no object he can have for desiring to set

aside the process from which he has been discharged, and

from which he can receive no further molestation. The

learned Chief Justice of the Common Pleas declined sotting

aside the writ; and, though leave was reserved to the de-

fendant, if he should be so advised, to move the court after-
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wards—we see no propriety in his availing himself of that

permission, and therefore discharge this rule.

There was no good reason for putting the plaintiff to the

costs of this second application after the plaintiff had got all

he could desire under the first.

Eule discharged without costs.

In re William Dickson and the Municipal Council op

THE Village of Galt.

Mandamus—Court oj Revision—Taxation of Property.

The court refused to interfere by mandamus to compel a municipal coun-
cil to alter the assessment of the applicant’s property, as settled on
appeal by a court of revision.

They also declined to express anj’ opinion as to the principle to be adopt-
ed in the taxation of property—whether the intrinsic value only should
be regarded, or whether the amount which it could be or has been
leased for, or what it does in fact produce to the proprietor, should be
taken into consideration.

In Trinity term last Cameron^ Q. C., obtained a rule call-

ing on the defendants to shew cause why a writ of manda-

mus should not issue, directing them to replace the assess-

ment on the assessment roll of the Village of Galt of the

ratable property of the complainant, as the same was deliv-

ered in by the assessors of the said village before the revision

and alterations thereof by the Court of Eevision of the said

Municipal Council, on the grounds disclosed in the affidavits

and papers filed.

In March last, Mr. Dickson received from the assessor of

the village of Galt the usual list of his assessed property in

the village, in which list his real property there was valued

in eight distinct parcels, making the total valuation amount

to 3525/!., and the annual value 18D. 10s. On the 2Gth of

July, a court of appeal or revision under the Assessment

Act, was held for the purpose of hearing apj)cals from the

assessors’ valuation. Mr. Dickson attended, and objected

that the court was illegal
;
but the court ])rocccdcd, and

examined witnesses as to the value of his land, only one of

whom was expressly sworn to give evidence in that i)arLicu-

lar case. The others liad been sworn to give evidence in

another case, but were not re-sworn.
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In support of this application, Mr. Dickson filed his

afildavitthat one of the parcels of his real estate, viz. 130

acres in Galt, is used by him only for farming purposes;

that the Court of Eevision largely increased the valuation

of his property (making it in the whole 9060^, and the

annual value 515?. 18s. 10c?.
;
and that he received from the

clerk of the Municipal Council of Galt, on the 26th of

July, a statement of his assessment when altered by the

Court of Eevision.

AflSdavits were filed on the other side, which seemed to

establish, that on a complaint or suggestion of three of the

Municipal Councillors of Galt, that the property of Mi\

Dickson and of others was undervalued in the assessors’

roll, a Court of Eevision was called according to law, and

witnesses examined on oath, Mr. Dickson attending and

cross-examining them; that the Court of Eevision, on a

consideration of the evidence, altered the valuation by
increasing it as above stated, and that the sum required to

be raised for the village of Galt had been computed upon

the amended valuation, which formed the foundation of the

rate per pound imposed. It was also shewn that the Court

of Eevision valued the property, not by taking the extreme

estimate given by the witnesses, but keeping considerably

within it. And several affidavits were filed which fully sup-

ported the valuation, if in this particular case, or in any

case, it is the actual intrinsic value of the property which

is to govern, independently of all extrinsic considerations,

as, for instance, what the property could be, or has been

leased for, how it is used and occupied, or what it does in

fact produce to the proprietor.

In the Cases of Absalom Shade v. Municipal Council
OF Galt.

Walter H. Dickson v. Municipal Council of Galt
and

Executors of Hon. Eobert Dickson v. Municipal
Council of Galt.

Similar rules were obtained upon similar grounds.

In two of these cases it was sworn that large tracts of

land which had been valued at 25?. per acre, and assessed

upon the annual value computed at 6 per cent, upon such
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estimated actual value, had been actually let at 20?. for the

whole tract by the year, or at sums even less, and it was

contended that it was manifestly illegal to assess these lands

as being of an annual value so greatly beyond what they

actually produce to the proprietors as landlords.

On the other hand it was stated in the affidavits, that in

some of the cases referred to, the letting was a mere con-

trivance to avoid taxation
;
and it was contended, at any

rate, that tracts of 20 acres in an incorporated village could

not according to the assessment act be assessed as farm

land, even if the proprietor chooses hona fide to lease it as

such, being content to raise only such rent as a farmer

would pay, but that it must be rated upon an estimate of

its actual value as town property—th,at is, at what it could

be sold for in village lots, or following the instruction in the

statute, at what it would be fairly valued as if proposed to

be taken in payment of a debt due by a solvent debtor.

Connor
j
Q. 0., with whom was Irving^ shewed cause, and

cited Kex v. the Brecknock Canal Co., 3 A. & E. 217
;

Eex V. The Bristol & Exeter E. E, Co., 4 Q. B. 162
;
Ex-

parte Thompson, 6 Q. B. 721
;
Ex parte ITash, 14 Jur. 574 ;

Eex V. Hewes, 3 A. & E. 725
;
Exparte Stanford, 1 Q. B.

886; Eex v. Commissioners of the Elockwood inclosure,

2 Chy. 251; Ex parte Milner, 15 Jur. 1037
;
Eeg. v. The

Justices of Yorkshire, 13 Jur. 447; Eex. v. the Justices of

Cumberland, 1 M. & S. 190
;
Ex parte Becke, 3 B. & Ad.

704
;
Eex v. The Justices of Suffolk, 6 M. & S. 58

;
13 & 14

Vic. ch. 67 secs, 16, 17, 28, 31,32; and 12 Vic. ch. 81, sec.

170, were referred to in the argument.

Eobinson, C. J., delivered the judgment of the court.

In reference to all those cases wo find ourselves clearly

unable, on a consideration of the affidavits, to grant the

writ prayed for. Wo are clear that those are not cases for

the remedy by mandamus, which goes only when the defen-

dant is clearly competent to do of his own accord,and with-

out a command, what it would be the object of the writ to

compel him to do, and when it is clear also that it is his

duty by law to do the act, and that ho has been indue man-

ner called upon, and yet has refused.
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The affidavits filed on shewing cause so fully meet the al-

legations on the other side, of irregular proceeding, that

if it were clearly part of our jurisdiction to correct irregu-

larities in the mode in which the municipal bodies discharge

their duties, and if a mandamus were the appropriate

remedy, we should still feel that the ground for the appli-

cation had been repelled
;
and it was indeed conceded on

the argument that the affidavits filed on the side of the

defendants, which have the merit of being drawn up with

much distinctness and care, do not leave any of those

grounds unanswered on which we could possibly interfere.

It was rather pressed upon us, however, at the conclusion

of the argument, that although there are several reasons

which disable us from making these rules for mandamus ab-

solute, it would be satisfactory, and might be extremely

useful, if we were to express our opinion upon the sound-

ness or unsoundness of the principle on which the Court of

Eevision under the assessment law acted in these cases, in

estimating the actual value of the real estate of these

several applicants. Upon consideration, wo feel it more

proper to forbear intimating any opinion that we may have

formed on that point. It is a question of which the legis-

lature has not made us the judges, either in the first

instance or by way of appeal from the valuation made by

the Court of Eevision
;
and where we have not the author-

ity to control, we think we ought not to throw out opinions

of which we cannot compel the adoption, and which, if we
should happen to take a view of the matter different from

that which has been generally acted upon, are might unset-

tle what has been hitherto acquiesced in, and lead to much
public inconvenience. We are restrained too from giving

an extra-judicial opinion in this matter by another considera-

tion. The question of what is the proper principle of val-

uation is one extremely general in its application
;

it affects

the pecuniary interests of almost every one, not excepting

the judges themselves, and we should therefore not go out

of our way to express opinions upon it. These rules must

be discharged with costs.

Eules discharged.
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McMartin V. McDougall.
ChaUel-mo7'tgage—Registration—Computation oj time.

On the 18th of July, 1851, one M. gave to the plaintiff to secure a debt,

a bill of sale of certain goods,which was duly registered on the follow-

ing day. On the 16th of July, 1852, he executed another bill of sale

of the same tenor, but to secure a smaller sum—the goods assigned
being, with a few exceptions, the same as in the first ; this was regis-

tered on the 19th. On the same day, and before the registry, a fi.fa.
against M. was placed in the sheriff’s hands. There was not, in the
case of either assignment, any actual delivery of the goods.

Held, that the Ji. fa. was entitled to prevail ; that the first bill of sale

was waived by taking the second, and was therefore out of the ques-
tion

;
though in any case it would have ceased to be in force after the

18th of July, and the second filing would have been too late.

This was an interpleader issue to try whether certain live

stock, crops, farming utensils, and furniture, seized on a

ji, fa., as the goods of Colin Mclnnis, at the suit of Mc-

Dougall, the defendant in this action, for 48Z. 18s. IJd,

were, or whether any of them were the goods of the plain-

tiff at the time of the delivery of the writ to the sheriff.

The defendant pleaded that the said goods were not, nor any

of them, the goods of this plaintiff, but were liable to be

seized under a writ of j. fa.

The plaintiff claimed under a bill of sale made by Mcln-

nis to him on the 18th of July, 1851, wherein it was re-

cited that Mclnnis was indebted to him in Y8^. 16s. M.,

and in order to secure the same, had agreed to assign to

him the goods named in a schedule annexed; and in consid.

eration of that debt, Mclnnis thereby assigned to the plain-

tiff all the goods then being on the premises occupied

by one Alexander McDonell as owner thereof—viz., on lot

12, in the 1st concession of Charlottenburg, as set forth in

schedule—to hold the same to the plaintiff for his own use.

And it was witnessed by the writing that Mclnnis thereby

gave possession of the whole to the plaintiff, by delivering to

him on the day of the date one black horse. A schedule was

annexed, specifying the goods and chattels in question in

this action.

On the 19th of July, 1851, the plaintiff made affidavit be-

fore a commissioner, that the debt mentioned in the bill of

sale was justly and truly^ duo to him from the mortgagor

therein named
;
that the deed was executed in good faith,

and for the express purpose of securing the payment of
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the debt, and not for the purpose of protecting the goods

against the creditors of the mortgagor.-—Execution was
proved, and the assignment registered on the same day, the

19th of July. , ,
.

On the 16th of July, 1852, Meinnis executed another bill

of sale of the same tenor, only reciting that it was made to

secure a debt of 66^. Os. lOd, then due from*^ him Jo the

plaintiff. It made no mention of the assignment ..made the

year before. The goods enumerated in the schedule to this

assignment were, with a few exceptions, the same as those

in the -other schedule
;
some few items being omitted, and

some new articles being introduced; It professed to assign

as the other did, one half of the wheat, peas, oats, and pota*

toes, then growing, which of course could not bo the same

as were assigned by the former instrument. This deed was
proved by affidavit made on the Hth of July

;
and the plain-

tiff made on the 16th of July, the usual affidavit of the debt

being justly due
;
and the assignment was registered with

the county clerk on the 19th of July. In this case, as well

as the other, there was merely a symbolical delivery of

the goods assigned. They all remained, in fact, in posses-

sion of MeInnis, as before; and in the last mortgage as in

the first, the assignment was stated to be made for securing

the debt due; no time was set for paying the debt, nor

any condition inserted expressly making the assignment

void on the debt being paid. ISTo attempt was made to

impeach the hona fides of the assignment, on the ground of

the debt not being a true debt.

It was proved that on the 16th of July, 1851, the plain-

tiff went with a second bill of sale to the clerk of the County

Court to get it filed, but he had not then the necessary affi-

davit of due execution, and it was in consequence not

filed. He went again, it seemed, on the 17th of July,

which was Saturday, but not finding the clerk he did not

leave the deed, but went again on Monday, the 19th of

July, and filed it. This, however, was not until after the fi.

fa. had (on the same day) been received by the sheriff.

It was objected by the defendant that the assignment

was not a mortgage but an absolute sale, and that for such
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purpose the affidavit was not correct accordiog to the statute

«^of 13 & 14 Yic., ch. 62; and that possession not being

' Changed, all depended on registration.

The learned judge thought it sufficiently appeared to be

. a mortgage, and defeasible on payment of the debt though

no time was limited. He held also, that as regarded the

second assignment, the 7!. fa. would be entitled to prevail

against it, because it was received before that was registered,

though on the same day : that as regarded the first assign-

. tuent, it was required by the statute to be re-filed within

thirty days next preceding the expiration of one year
;
and

that upon the evidence it was shewn to have been re-filed too

late for the purpose of keeping it in force.

The parties, however, consenting that the point should be

reserved for the opinion of this court, with leave to enter a

verdict for the plaintiff, if it should be found proper upon

the evidence, this was explained to the jury, and they were

desired to find for the defendant upon this understanding.

The jury nevertheless determined to uphold the bill of sale

against the legal objection, and persisted in returning a

general verdict for the plaintiff,

Ross obtained a rule nisi for a new trial on the law and

evidence
;
and because the verdict was perverse.

'Yankoughnetj Q. C., shewed cause.

Eobinson, C. J., delivered the judgment of the court.

We think that the first bill of the sale ceased to be in force

after the 18th of July, 1852, having been filed on the 19th

of July, 1851; and the fi. fa. coming in while there was no
assignment in force, was entitled to prevail. But it

can hardly be said that there was room for any such ques-

tion, for I do not understand that the sheriff seized anything

that was not included in the second assignment, and the

plaintiff, by taking that assignment, should be looked upon
as waiving the first, for ho admits by it that the right

to transfer the goods was at that time in Meinnis, and the

first assignment should, we think, bo put out of the question

;

however, upon the question of computation of time, wo
think the filing in 1852 was too late. This was not the

I refiling of the first mortgage, such as is contemplated by

26 10 u. c. Q. B.
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the third clause of the statute, but the filing of a new rnort-

gage. The first was not kept alive, but was allowed to

drop, so, that the case really after all does not turn; strictly

upon the question of computation.

Rule absolute.

^
V. ,

Stinson
^

Bmd^Plemling^Former ,
. [ur.i

Debt on Bond. Plea—A former action on the same bond iaf a Counfy
Court, in which the defendant obtained judgment. Pe^tvcatiqn—ih.aA
the breaches in thisaction, and the damage olmmed, as diSerent from
those in the former action. In the first suit, as smpear;^ from
plea, no breach was assigned but the non-payment w the penally. \

Held^ on demurrer, repHcatioh bad, for the plainti#, having had jrfdg-
ment against him that he should be barred in ^his^a^tioj^

was precluded.from suing again on it.
. I r /

Debt on BoND.^Thc third plea seji up^as a

action on the same bond in thejOpunty jCourt^^ whijeh tha

defendant obtained a judgment. (This plea will be found

more fully set out in the report of a former demurrer in this

case, ante 210.)

RepKcafton—admitting that the. plaintiff impleaded the

defendant in that action for the detention in the same debt

now claimed, but averring that the breaches assigned in^

this action, on account of which the debt mentioned in the

said conditio’n and the damages for the detentiqh tihereof

are now sought to be recovered, are different breaches from

those sought to he recovered in the former action, and on

account of which the said action was brought.
*

Demurrer to this replication—on the ground that’ in the

former suit, as appears by the defendant’s third plea in

this action, no breach was assigned in respect of the issue

on which the defendant succeeded, except the non-payment

of the penalty of the bond, which could only be once for-

feited, and which forfeiture was admitted to be the

foundation of such action.

Eccles for the demurrer.

Vankoughnety(^. G.j cited Palmer v. Temple, 9 A
& E. 508

;
Bristowe v. Fairclough, 1 M. & G. 143.

Robinson, C. J., delivered the judgment of the court.

We are of opinion that the defendant is entitled to judg-
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ment on this demurrer to the replication to defendant’s third

plea; for in the former action the defendant had judgment

that the plaintiff should be barred in his action on the bond

;

and that being so, he is not in a position to sue upon the

bond against him^ with a view ofgoing for any other breaches

than he may have had in his mind when ho brought his

former action
;
though, if he had obtained judgment on his

bond, ho might have ' suggested fuHhet* breaches under the

statute, and assessed^ damages upon them. ^ '

in

dantdid dir i&t set up tis plea/on wixichi hagot
•
judgment,.

Whatf if it were a' sdfficient^d^ eleaidy was
a final anS defence against the b'ond as- to any br^each

tbM' could bCas^ighed' under it.'
- •

'

That plea was demurred to, arid was "upheld by a court

of doihpeiefit jdriMiction as a suffi^
^ ^ Judgment for defendant on deinurre

e'irJ id lorrntol

•;>ii ?»ANlGANfV.^-STINSONv>,..

The order ol; a, ju,dg0 p| a,County Court upon an application for leave to

^ ^

amend, is not an appealable matter.

^
^This was, ap appeal from the County? Court of the united

counties of Wentwox’th and Halton.
I

The plaintiff demurred to the defendant’s pleas, had judg-

ment on his demurrer, and assessed damages.

A rule nm to amend the pleas, and for a new trial, was
discharged, and from the decision discharging this rule the

defendant appealed.

Connor^ Q. C,, and Vankougnet, Q. C., for the appeal.

EccleSy contra.

Robinson, C. J., delivered the judgment of the court.

The only question in truth, before us in this appeal is,

whether the learned judge of tho county court did right in

refusing leave to amend tho pleadings after damages had
been assessed, and declining to grant a now trial, which
was only desired in case tho amendment should bo granted.
Wo think tho order of tho judge upon application for leave
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to amend is not an appealable matter^ and that the refusing

the new trial was the proper consequence of refusing the

amendment.

This appeal must therefore be dismissed with costs.

Appeal dismissed.

Haley v, Bnis et al.

Prescription—Pleading.

To an action on the case for penning back water so as to overflow the
plaintififs land, a plea of prescription was held bad—1st, For claiming
the right by user for twenty years before action brought, instead of

^mxt before. 2nd, As claiming only a right to erect a dam of a certain

height, without applying such defence to the injury complained of, or

admitting the injury.

Oase for erecting a dam across a certain stream, and

thereby penning back the water, and causing it to overflow

the plaintiffs land, situated above the dam.

Plea of prescription—stating that the defendants were

and are occupiers of certain lands, and of a mill and mill-

dam thereunto belonging, and built across the said stream

below the lands of the plaintiff
;
that the said stream did /or

f^re than twenty years before the commencement of this suitj

and at the said several times when, &c., run and flow

through and past the said lands in the occupation of the

defendants
;
that the defendants and others, the occupants

of the said lands and premises, for the full period of twenty

years and upwards before the commencement of this suit,

had as such occupants actually used and enjoyed as of

right, a right and easement of building and erecting a cer-

tain mill and mill-dam across the said stream, on the lands

so occupied as aforesaid, of sufficient height to raise the

water of the said dam four feet and three inches above the

natural level of the said stream, for the better enjoyment of

the water and the due working of their mill
;
and that the

defendants at the said times when, &c., being the occupiers

of the said premises, and having occasion to work the said

mill, in the exercise of their said right, and because it

was necessary to the due working of the said mill and the

enjoyment of the stream, erected the said dam complained

of by the yMntiff, and have kept, repaired, continued, and

maintained the same so erected of the height above men-
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lioned and no higher
;
that is to say, to raise the water at

the said dam to the height of four feet and 'three inches

above mentioned.” &c., which are the said griev^nce^/ &e.

Deniurrer to this plca^—The objections relied on QuiB-

ciently appeaV iri' the judgment.

Wilson, Q. C., for the demurrer—The plea is clearly bad

—

it is taken very closely from the caseof Bowlby v. Woodley,

8 U. C. E. 319j but there was no demurrer there.

EobiNsqn, 0. J., delivered the judgment of the court. ;

V We arV^^ that this 'plea is insufticient. It does-

not claitn the prescriptive right by user foi* Ivventy yea.m

TieH before this action brought, which is what the statute

requiresy hut for twenty years before action brought, whieb
may mean any twent}^ years however remote", and not cod*

tinned down to the bringing of this action. Then it does

not apply the defence to the injury complained of which is

the backing water on the plaintiff’s land, and does not al-

lege that the defendants did that as of right for twenty

years to the same extent as is now complained of
;
but they

^treat the erecting of a dam on their own land as the whole
injury complained of, and as being all that they have to

answer. The plea does not admit that the defendants have

at any time flooded the plaintiff’s land, but claims only by
a bad plea of prescription a right to erect a dam of a certain

height, which, for all we know, may never have occasioned,

and never can occasion the injury complained of.

Judgment for plaintiff* on demurrer.

Wilson v. The Municipal Council of the Town of
Port Hope.

12 Vic. ch. 81, sec. 108—By-law—Pleading—Interlocutory judgment—
Practice.

Where interlocutory judgment had been signed, and a summons to set it

aside discharged, and damages assessed, the court refused to enter-

tain an application to set aside the declaration for irregularity, on ac-

count of its having laid the venue in a county dilfcrcnt from th.at in

which the summons was taken out.

It is not an inflexible rule, that on motion to set aside an interlocutory

judgment, the court will not receive aflidavits in contradiction to tho
general affidavit of merits.

Debt on award made by arbitrators appointed to value the plaintiffs

property, through which the defendants had by their by-law directed

a road to be made.



406 QUEEN'S BENCH. MICHAELMAS TEEM, 16 VIC.

Held, that the defendants having gone to arbitration, were estopped
from objecting that the by-law was not averred in the declaration to
have been under seal.

And semhle, that although the statute enacts that all by-laws made and
passed shall be authenticated, by seal, and signed by the person
presiding, yet it is not necessary to set out these facts whenever a by-
law is pleaded, but it is sufficient to aver that it was duly made and
passed.

The plaintiff complained of the Town Council of Port

Hope in an action of debt—for that whereas the defendants

on the 1st of July, 1851, at, &c., ly a certain by-law then and

there duly made and passed by the defendants in council as-

sembled, resolved, enacted, and declared that a public street

or highway should be and was thereby established and
opened in Port Hope, leading from, &c., to, &c., (describing

it by courses and distances) of the width of 66 feet ; that the

road so directed to be opened went through the land of the

plaintiff in Port Hope, and that thereupon the plaintiff, so

being owner, &c.—viz., on the 20th of September, 1851, gave

notice in writing to F. F., then, and still being the clerk of the

defendants, that he had appointed John Tucker Williams as his

arbitrator, and that within three days thereafter me James

Smith, then being the mayor of the said Council, acting under^

a

resolution in writing of the defendants, named Henry S. Rdd
as the arbitrator of the defendants ; and the said John Tucker

Williams and Henry S. Eeid, so being such arbitrators,

within three ^days thereafter named one Henry Euttan ' as

the ‘ third arbitrator
;

arid that afterwards—mz., on the 4th

of November, 1851-—f/ie plaintiff and the defendants agreed

to the appointment of the said John Tucker Williams, Aenry

S. Reid and Henry Ruttan, as such arbitrators, and author-

ized them or any two of them, to determine upon and award

the damages, if any, to be paid by the defendants to the

plaintiff for compensation for his land so taken for the said

street, under the said by-law—so as the said award should be

made on or before the first of January, 1852; that Henry S.

Eeid andHenryEuttan havingtakenupon themselves the bur-

then of the said reference, before the 1st of January, 1852, and

within three calender months after their appointment as

aforesaid—viz, on the 1st of December, 1851—made and pub-

lished their award in writing, of and concerning the said mat-
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ler so referred to them, ready to be delivered, &c., and did

thereby award that the defendants should pay to the plain-

tiff 550/. as a compensation for his land so taken for the

said highway by the defendants. By reason whereof, and

by force of the statute in such cases made, &c., an action

hath accrued to the plaintiff to demand of the defendants

the said 550/.
;
yet that the defendants, although often re-

quested, have not paid, &c.

The defendants appeared by their attorney, but suffered

judgment by nildicit. Damages were assessed at 574/. 15s.

The declaration was filed on the 28th of September at

Coboug. On rthe 5th October, 1852, being the last day

for pleading, the defendant filed in the deputy crown ofiice

at J^iagara sL special demurrer, assigning such causes as are

now moved on in arrest of judgment. Judgment was
signed on the 6th of October, no copy of pleas having

then heen served

f

and the time for pleading being out. The
’defendants knew of this on the 13th of October,if not before,

and on that day took out a judge’s summons to set aside

the judgment for irregularity, with costs, or to be allowed

to plead on terms. On the 14th of October the summons
was discharged with costs.

It seeined /that the agent in Toronto of the defendant’s

attorney, to, whom the declaration was sent with instruc-

tions to plead to it, supposed the papers of the cause were

dn the office at Niagara, as the venue was laid there; and

on the 4th. .of October, he sent the demurrer thepe to be filed.

Notice, of assessment of damages at Niagara on the 18th

October was seiwed..

Wilson^ Q. C., obtained a rule nisi to shew cause why
the declaration and all proceedings had thereon should not

bo set aside, because the summons issued from the office of

the deputy clerk of the crown for Northumberland and Dur-

ham, and required the defendants to enter appearance there,

and appearance was entered there, while the declaration,

though it was also filed there, yet lays the venue in the

counties of Lincoln and Welland—all the parties residing in

the counties of Northumberland and Durham, and the

cause of actio n having arisen there
;

or wh}- the interlocu-
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tory judgment should not be set aside, because the defen-

dants were misled and prevented from filing a plea in the

proper office, by reason of the plaintiff changing the venue

in his declaration, without any order authorizing it; or why
the judgment and all subsequent proceedings, should not be

set aside on the merits, on the usual terms
;
or why certain

orders of Mr. Justice Burns in thiscause,or the last of them,

and all subsequent proceedings, should not be set aside,

because they excluded the defendants from pleading to the

merits, and because affidavits were received in contradic*

tion of affidavits swearing to merits, which is contrary to

the practice; or why judgment should not be arrested,

because the by-law is not shewn to have been under the

seal of the defendants, and it does not appear that it was
signed by the head of the corporation, or by any person on

their behalf, or by the clerk of the corporation
;
or that the >

plaintiff gave notice to the defendants, or their clerk, of the

purpose for which he had appointed an arbitrator
;
or that

they knew for what purpose it was
;
or that the resolution

mentioned in the declaration was under the seal of the

defendants, or signed by the head of the corporation, or any

one authorized, or by the clerk
;
and because it is not shewn

that the agreement between the plaintiff and the defendants

(to refer) was under the seal of the ‘'defendants, or signed

by the head of the corporation, or by any one duly

authorized.

The plaintiff made affidavit that the submission was

written by the mayor himself and signed by him
;
that he

remarked when he wrote it that he was unwell, and had

not the seal with him, but that it made no difference, for

that it was not necessary that there should be even a writ'

ten submission. It was sworn that upon the written refer-

ence signed by the mayor of Port Hope and the plaintiff,an

award was made, which the defendants afterwards moved

the court to set aside, and obtained a rule nisi, which after

argument was discharged : that, though the award was

made in November, the rule nisi against the award was

only taken out the last day of Hilary term, returnable in

Easter term, which threw the plaintiff over the spring,,
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assizes; and that the venue was laid at Niagara, only

because the plaintiff was not in time for the Cobourg

assizes.

Cameron^ Q. 0., shewed cause, and cited Yarborough v.

The Bank of England, 16 East 6 ;
Bird v. Higginson, 6 A.

& E. 827
;
Faviell v. The Eastern Counties E. K. Co. 2

Ex, 344.

Wilson^ Q. 0., contra, Everard v. Paterson, 6 Taunt..

645; Mayor of Ludlow v. Charlton, 6 M. & W. 815;,

Arnold v. The Mayor of Poole, 4 M. & Gr. 860.

12 Yic. ch. 81, secs. 195, 198, and 14 & 15 Vic. ch. 109^

schedule A. 27, 28, were also referred to in the argument.

Eobinson, C. J., delivered the judgment of the court.

; We are of opinion that it is quite too late after the time

that has elapsed, and after what has been done in this

cause, for us to entertain an application to set aside the

declaration for irregularity,on account of its having laid the

venue in a county different from that in which the summons
was taken out, and we see no reason to find fault with the

course taken by the learned judge upon the summons that

was issued in chambers on the 13th October last. It is

complained that it was improper to receive on that occasion

affidavits in contradiction to the general affidavit of merits,

which had been filed in support of that part of the applica-

tion which asked in the alternative for relief by setting

aside the judgment and assessment and allowing the defend-

ant to plead on payment of costs. There is no doubt that

it is a rule by which the court and individual judges ordin-

arily govern themselves on occasion of such applications,

that they will not enter into a consideration of the probable

truth or falsehood of the defence which the party applying

desires to have an opportunity of setting up, because that

would be in effect tiying the case upon affidavits without

the intervention of ajiiiy; but circumstances must occasion-

all}’ pj’oduce a modification of the rule. The granting the

relief asked foi* in all cases is an exercise of discretion In

the judge, and as it tends to delay the plaintiff, and subject

him to ex])ensc. it would be manifestly an unsound

exercise of discretion to open the proceedings, if it bo clear
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that in the nature of things there can be no substantial de-

fence, or if the effect of opening the case would be only to

admit an unrighteous and vexatious defence.

The defendants in moving against the award, complained,

as we know, that the plaintiff’s land had been extrava-

gantly valued by the arbitrators; but this court held that

we could not overrule the judgment of the arbitrators upon,

the very point which they had to determine, and could not

therefore set aside the award unless there was something

so manifestly outrageous in the amount awarded that it

supplied clear evidence of partiality or corruption. Look-

ing at the affidavits that were filed, we could not treat the

case as one of that description, and the award was there-

fore allowed to stand. This action is brought to recover

the sum awarded
;
and it seems that, in order to apply any

allegation of the defendants in moving to set aside the in-

terlocutory judgment that the sum awarded was unreason-

able, i the plaintiff produced affidavits, probably the same
as he had used in resisting the, application against the

award, supporting the justice of the award sued upon in

regard to the amount at which the .plaintiff’s land had

been valued. The learned judge who disposed of the^ap-

plioation could not have been influenced by those affidavit^,

and - he reports to us that he was not, because ^ he did not

look upon the q^uestion of proper value as one that was, or

could be material in the action; the award haying settled

that, fle declined to set aside the assessment of danaages,

in oixier tO let in a demurrer which he considered would be

vexatious, and would be throwing an unjust impediment

in the plaintiff’s way after the parties had gone fairly to

arbitration upon a submission which the defendants had

treated as sufficient, and after the award had been held by

the court to be conclusive as to amount. We think the

course taken by the learned judge in this respect was proper.

The corporation seems in this case to be struggling against

a liability which the legislature has imposed upon them

under the circumstances in which they have placed them-

selves;’ and, considering that the arbitrators are admitted to

be gentlemen of unquestionable integrity and of intel-
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ligence, one docs not see who the}^ should not have submit-

ted. Whether the legislature have 01* have not sufficiently

guarded the interests of the corporation by the provision

which they have made in such cases is a point always open

to discussion, but not in courts of justice.—Wo must give

effect to the law as it stands, although in any case before us

we may see reason to doubt whether the claimant has not

been too liberally compensated.

This, however, is said without reference to the other part

of this rule which relates to the arrest of judgment
;
but

upon that point having compared the allegations in the de-

claration with the 195th clause of the statute 12 Vie. ch*

81, they seem to us to bo sufficient. As to their having no

allegation that the by-law” authorizing the new street was

made under seal, it surely cannot be in the mouth of the

defendai^ts to say that they took the plaintiff’s property

under an imperfect by-law of their own. By going to arbi-

tration on the question of compensation, they admit that

there was a case to arbitrate upon
;
and besides, I do not at

present consider that the 198th clause ofthe l2th Vic. ch.81,

by enacting that by-laws made and passed hy any munici-

pal corporation shall be authenticated by the seal of the

corporation and signed by the person presiding, renders it

necessary to set out these facts whenever a by-law is pleaded.

The provisions only shew what is necessary for substantiat-

ing the allegation in evidence. The plaintiff avers that a

by-law was duly made and passed by the corporation
;
when

the question arises how the by-law thus made and passed is

to be authenticated, then this provision becomes material.

In looking into cases in which by-laws have been averred

in pleading, I find some cases in which they are averred to

have been made under the common seal, and other cases in

which that allegation is wanting. And, not being satisfied

that it is indispensable I should not arrrest judgment upon

such an objection, but leave the party to his writ of error.

Upon the other ground—that the agreement to refer, or

the appointment of an arbitrator, was not under the corpo-

rate seal, neither was necessary. The 175th clause of

the municipal act already referred to, expressly provides
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that the head of the corporation may appoint on behalf of

the corporation. It see,ms to uSi^Ibat all is averred in the

declaration that is required the; statute^and that the

case does not need the aid tofdhe, decision ^ in ?;FavieU v.

Eastern Counties Eailway Cq,,^ (;2,EXp 344)^^^^

cited in support of it. 1

1

/

<
Eule discharged.

l adi 'lo f'W

1 -it L-. Smith v. McKay; • d-

^

.^
Malicious arrest—Probable cause—^Perverse verdkt. " ' f '

Case for malicious arrest—The defendant gave abundance of evidoriee

to shew reasonable cause for believing that the plaintilf was about to

leave the country. The learned judge left it to the jury to say whether
they believed that the defendant received the information' stated to
have been given and whether he thought it to be true that the, plain?

tiff was about to leave the province. , > . . .

JTeZci!, that the jury should have been told that the plaintiff had riot

proved a want of probable cause. V
( ,

The court, under the circumstances of this ca^e, granted a second nevr

trial a verdict having been twice perversely rendered for the plaintiff.

Case for Malicious Arrest.
,,

1st couQtallegihg that no

sucb debf was due as the defendant swore to. ‘

2nd count, that the defendant had no reasonable ^ cause

for believing that the plaintiff was'about tb depart from the

province.

Pleas—general issue; and other pleas traversing sepa-

rately various allegations in the declaration.* < i
^

There was abundance of evidence to shew that the plain-

tiff, who had been living on a place rented from the defen-

dant, was removing his goods secretly : that he desired the

persons to whose premises he took them to say that they^

were the owners of the goods; and that just before the de-

fendant sued out the ca. re. he had been informed by several

persons that the plaintiff was removing his things, and that

they believed he was going away. ^
•

The learned judge left it to the jury to say whether they

believed that the defendant received the information stated

by the witnesses, and whether he thought it to be true that

the plaintiff was going toMeave the province.

The jury found that the information was given to him but

that ho did not act bona fide bn that iriformatibri (in other
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words, that he did not believe it to be true)
;
and they gave

a verdict for the plaintiff of 25Z. on the second count, and for

the defendant on the first count.

Eccles moved for a new trial on the ground that the ver-

dict was against law and evidence, and the judges

•charge.

oBell shewed cause.

Eobinson, C. J., delivered the judgment of the court.

We are of opinion that in this case the learned judge

should have told the jury that the plaintiff had not proved a

want of probable causOj as regarded the swearing to the

defendant being about to leave the province.

' There was no reason to doubt that the defendant did receive

information of the plaintiffs movements and probable de-

parture, for not only the defendant himself has sworn that

he did, but the person who brought him the information

proved it at the trial. His attorney also was present when
a/pbrson came expressly to give him warning

;
and the at-

torney told him in consequence that he could properly

make the arrest. The jury, indeed, found expressly that the

defendant did receive the information
;
and no suitor can be

safe in acting under the law which authorizes arrest, if a

jury are at liberty to surmise that the party did not believe

what he was told, and what he swears he believed, when
there is really nothing in the evidence to shew that he acted

otherwise than sincerely, and when in the conduct of the

debtor, as proved by himself upon the trial,there was every

thing to create suspicion. There can be no question that if

this defendant,upon the evidence that was given in this case,

can be made to pay damages for having maliciously made
an arrest without cause, the statute which authorizes an

arrest for debt ought to bo repealed, for it would be

hardly possible to know under what circumstances a cre-

ditor could safely arrest a debtor. It would seem neces-

sary that he should wait till ho saw the debtor actually fly-

ing the country.

It seems the learned judge would have nonsuited the plain-

tiff, being strongly of opinion that want of probable cause

was not shown, but the plaintiff's counsel insisted on
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going to the jury. He has by that means obtained a ver-

dict which we think the law does not wari*ant on such evi-

dence as was given. No doubt, although the existence

of probable cause is a question for law, genei’ally speaking,

yet where there is a conflict of evidence, or where a proper

foundation is laid by evidence for enquiring into the motives

with which a party acted, the question may become a

mixed question of law and fact: but in this case there was
every thing to shew probable cause, and: really nothing from

which a Want of such probable cause could" be inferred.

We regret that we feel ourselves to bo under the necessity

of granting a second new trial
;
but parties using the,legal

remedies which are allowed to them for obtaining and

seouring -their i^ights, are protected iby certain le^al princi-

ples against f actions which may be vexatidusly brought ;

against them for pursuing tbeir remedy
;
and it is our duty -

to give them' so far as we reasonably can^ the benefit of that

protection.-'" ^
7.'

3: :;:iA 'Hulerabsolute. '

.
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“ William Henry Braper, J.

“ Robert Easton Burns, J.

Bunnell v. Tupper.

Fixtures,

A barn, whether affixed to the soil or not, is, as between vendor and
vendee of the land, a part of the freehold, and not a personal chattel

for which an action of trover will lie.

G. died having a right of per-emption to certain lands. His executors

disposed of this right to the plaintiff, who received possession of the

land, and of a barn which was supposed to be on it. It turned out,

however, that the barn stood partly on a highway, and partly on the

defendant’s land. The defendant removed it and the plaintiff brought
trover.

Heldy that the action would not lie.

This was au action of trespass, in which the plaintiff

alleged that the defendant seized, took, and carried away
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a barn of the plaintiff, and converted and disposed of the

same to his own use. The pleas were—first, not guilty

;

and, secondly, that the barn was not the plaintifiFs property.

At the trial at Hamilton, before Sullivan
j

J., the facts

appeared to be these :

A person of ;the hame of H^age (deceased),} had been in

possession of some portion of the Indian lands in and near

the town : of Brantford, whiok he used for agricuUural

purposes, and upon which )he had built the barn in question,.
;

There was conflicting evidence as to whether the barn was

built upon blocks of wood which wei’C; let into the ground^

or whether, the blocks of wood . merely restedoupon rthe

ground, and in the course of time manure and refuse of

agricultural products had-aGcumulated around them» The
weight of evidence was, that the ' blocks Upon which thC;

barn rested were merely laid > upon ° the- ground, , and the

building rested jupon the blocks^ The land in possession^

of Gage, and thus occupied, was claimed by him from therr

government-^ibat is, when the govexmment was .disposing

of the Indian lands in or near the * town of Brantford, Gage
claimed a right to them, upon some terms not material to

this action to inquire. A portion of the land was granted

by the government to Gage
;
and it appeared that before his

death a right of purchase ofsome other part was recognized

on the part of the government, and this portion was called

the Hurlbut flats, and designated as Gage’s pre-emption

right. The pre-emption right had been surveyed on the

part of the government, as part of the town of Brantford,

and streets were laid out through it. After Gage’s death,

his executors, who were also devisees, disposed of the

pre-emption right to the plaintiff. At that time a tenant

was in possession of the land, and also using the barn
;
and

ho gave the possession by the direction of the executors to

the plaintiff. According to the plaintiff’s view of the case,

ho seemed to have supposed the barn in question was upon
the land composing the pro-emption right. At all events

ho obtained possession of it from the tenant, and used

it afterwards as a barn. The defendant, one of the exe-

cutors, together with another of the executors, contended
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that the barn was never intended to be sold, and was not

Bold with the land right to the plaintiff. In contradiction

of this, the third executor said that at the time the pro-

omption right was disposed of to the plaintiff the plaintiff

was told that the barn was upon the land the right to

obtain which was transferred, and that it was intended the

barn should go with it. As a matter of fact, it turned but

upon a survey being made, that the barn stood partly upon
the land granted to Mr. Gage in his lifetime, and partly

upon one of the streets which the government had laid out

through the pre-emption right lands, and not upon the land

the right to obtain which had been so transferred. After

the plaintiff had used the barn for some time, and while

he was absent, the defendant, contending that the barn had

not been transferred to the plaintiff, caused it to be moved
away, and to be placed upon his own land adjacent, which

he had purchased from the devisees in trust under Gage’s

will, where he converted it into a dwelling house.

At the trial, it was contended for the defendant that the

plaintiff’s action would not lie—first, because under the

circumstances the barn was a part and parcel ofthe freehold,

and no action would lie for it in the nature of a trespass to

personal chattels
;
and, secondly, that the title of transfer

of the pre-emption right being in writing did not embrace

the barn, supposing it were a chattel.

The learned judge was inclined to think that the barn

should be regarded as a fixture, being a farm building

intended for permanent use as such, and not for a temporary

purpose, and not intended for removal, though built on

blocks,as many dwelling-houses are throughout the country

;

but he left it to the jury to find whether the barn was erected

as a temporary farm building or not. He also told them

that if a chattel, though it would not pass by the deed,yet if

elearly meant to be sold by the executors to the plaintiff, it

might pass like any other chattel by delivery
;
and whether

there was any such intention to sell the barn as a chattel,

distinct from the sale of the land, he left to the jury.

It was contended on the other side, that if the trustees or

executors were mistaken as to the locality of the barn, and
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it afterwards turned out to be situate in the highway or on

the other hand, the property would not pass by delivery of

^possession.

The jury found for the pl aintiff and 20^ 6s. damages.

Freefnan movQd for a new trial for misdirection, and the

reception of impx’oper evidence, and on the law and evidence.

Connor

j

Q. C*, shewed cause. In addition to the authorities

cited in the judgment—^ansbrpugh y. Maton, 4 A. & E.

S84j ,Dean V. Allalley, 8 C. 743, § Esp. 11, were referred

Burns, J., delivered the judgment of the court.

It is of no moment to inquire into the second question

made at Nisi Prius
;

there was contradictory evidence

whether the barn had or had not been disposed of to the

plaintiff, and the jury having found for the plaintiff we
cannot interfere on that ground, even if the plaintiff’s

evidence on that point were less strong than it is. The

question between the parties must be, whether, under the

ciicumstances, the barn must be treated and considered as

part of the freehold, and for which a personal action will

not lie. If it is to be so held, then the learned judge should

have taken the matter entirely into his own hands, and it

should not have been left to the jury to say whether the

barn was intended as a permanent farm-building or erected

for a temporary purpose only. >Such a question may per-

haps be asked of a jury, with a view of enabling the court

to determine a question between a landlord and tenant,

but this is a case of a very different description. If the

executors of Gage had sold the barn qua such, independent

of the pre-emption right, intending to treat it from the first

as a chattel then the finding of the jury upon the second

question would necessarily determine the action
;
but it is

quite clear from the evidence on both sides that the plaintiff

was not purchasing, and the executors were not soiling the

barn as a matterseparate and apart from the right to the land.

Supposing the plaintiff to bo quite correct in believing that

he was purchasing the barn with the land, and that the con-

sideration ho was paying was for the barn as well as the land,

yet, if the barn was not situate upon the land, the right to

27 10 u. c. Q. B.
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which the plaintiff was purchasing, the barn could not pass

by means of the purchase supposing the barn to be part of

the freehold. Whatever remedy the plaintiff may have to

resist the fulfilment of an agreementunder the circumstances,

if the having of the barn formed an ingredient in the con-

sideration he was paying
;
or whether he could claim com-

pensation in equity, being willing to fulfil the agreement as

to the residue
;
or whether he could sustain an action in the

nature of a deceit fo,r the value of the barn, if it were repre-

sented as being sold to him with the land—are questions

which we are precluded from considering. The action is for

having committed a trespass to a personal chattel of the

plaintiff; and the single question is, whether under the cir-

cumstances the barn was a chattel.

In Elwes v. Maw (3 East. 38), Lord Ellenborough says

—

‘‘Questions respecting the right to what are ordinarily

called fixtures principally arise between three classes of

persons—1st. Between different descriptions of representa-

tives of the same owner of the inheritance—viz., between

his heir and executor. In the first case

—

i. e., as between

heir and executor—the rule obtains with the utmost rigour

in favour of the inheritance, and against the right to dis-

annex therefrom, and to consider as a personal chattel,

anything which has been affixed thereto. 2nd. Between

the executors of tenant for life or in tail and the remainder^

man or reversiouQr—in which case the right to fixtures is

considered more favourably for executors than in the

preceding case between heir and executor. The 3rd case,

and that in which the greatest latitude and indulgence has

always been allowed in favour of the claim to having any

particular articles considered as personal chattels as against

the claim in respect of freehold or inheritance, is the case

between landlord and tenant.” If the barn in this case

had been erected by a person who was merely a lessee of

the premises, then the question would be, whether the

erection was for the purpose of a trade, or for agricultural

purposes, for there is a distinction to be drawn in this

respect, even in the third case put by Lord Ellenborough.

If the erection is for agricultural purposes, then it is, a&
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between the landlord and tenant,’ a question whether the

building is attached to the soil or not; and if resting upon

the soil merely by its own weight, or not attached to the

soil in any way, the question is to be decided favourably

to the tenant, and the question is not whether the erection

was intended to be temporary, or so long as the tenant

enjoyed the premises, or to enable him the more advanta-

geously to carry on the business of farming. We know
that farming operations cannot properly be carried on

without sufficient barns; but if a tenant who takes a farm

without a sufficient barn, being under no obligation to

build and leave a barn at the end of his term, yet for hi&

own convenience, and to render the farm beneficial to him,

does build a barn, and attaches it to the freehold, he cannot

afterwards remove it. If he takes care not to attach it to

the soil, then it evinces an intention on his part, that he

never intended it to be more that a personal chattel
;
and

though it be necessary to enable him the better to carry on

his farming operations, yet, as his occupation of the prop-

erty is but temporary, the barn will be considered as but

ancillary to the person, and not to the property. In the

case of trade-fixtures erected by the tenant, though they be

erected as attached to the freehold, yet they are considered

as personal property, on the ground that they are ancillary

to the trade carried on by the person, and not ancillary to

the freehold. There is such distinction recognized between

agricultural tenants and tenants 'whooccupy for the purpose

of carrying on trade. The present case, however, difiers

entirely from that between landlord and tenant. Gage,

while the owner of the premises, erected the barn for agri-

cultural purposes, and used it as such, and it seems to

have been used for the same purposes as long as it was
allowed to remain

;
though he did not attach it to the soil,

ho built it in the ordinary way that barns are in a great

measure put up in this country, that is, rested upon blocks

of wood. Wo can scarcely imagine that the proprietor

thought, or contemplated at its erection, that if ho died

intestate or devised the land, the land would descend to

his heir, or go to his devisee, and the barn would bo-
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come vested in bis personal representatives; or that, if he
were disposing of the land he would still have a right to

remove the barn. If such a result must follow as a

consequence because the proprietor did not let the blocks,

ofwood into the soil, orpin the building down to the blocks,

we should be compelled to say that a very large proportion

of the out-buildings of the farmers of this country, who are

the proprietors of the farms they live upon, as well as in

many cases even their dwellings—for it is notorious that in

many parts of the province frame houses are merely rested

upon blocks of wood, and log houses are rested merely by

their own weight—as well as a very large proportion of

the rail fences used for enclosing farms and dividing them

into fields, which rest upon the ground without stakes to

keep them down, are but personal property.

As in the case of the agricultural tenant, the point

whether the tenant can or not removed fixtures is deter-

mined by the fact whether or not the erection is attached to

the soil, so we find that, in case of proprietors or owners,

the question where the fixtures are attached to the soil, whe-

ther they are to be treated as ancillary to the freehold, is to

be determined by the nature of the property, the nature of

the erection, and uses of them us connected with the prop-

erty. Lawton, executor of Lawton v. Salmon (1 H. Bl. 259,

in the note), is a case where the principal was a salt work,

and it was held that the pans set upon flues or arches for

boiling the salt water, though they could easily have been

removed without injuring the building—^yet, as they were

ancillary to the freehold itself, they partook of the same

nature. Then, on the other hand, where the proprietor

erected machines for a trade carried on, though attached to

the freehold, they were held to be personal property

—

Trappes v. Harter (3 Tyr. 603). Lord Lynhurst, in com-

menting upon the cited cases, says,—“How these authorities

lead us to the conclusion that where utensils and machineiy

arc erected by the owner for the purpose of trade only, in

a neighbourhood where such utensils and machinery as

these would commonly have been removed, and when this
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can be done without injury to the inheritance, they form an

exception to the general rule, and are not to be taken as part

of the inheritance, hut as personal estate.

From those and other cases it is obvious that the position

of the parties making and resisting claims for fixtures, the

nature of the property to he enjoyed—that is, whether the

land or freehold be the principal thing, or whether the trade

carried on is so, as well as the nature of the erections, and

for what purpose’s to housed as connected with the pro-

perty—are all ingredients to be considered for the purpose

of determining whether the erections are to be treated as

partaking of the character of freehold or not. This case is

rather to be goverened by the authority of the cases as ap-

plied between the heir and the executor, though not of that

character, but in fact is within another class of cases that

apply as between vendor and vendee. It has been held

that pales, posts, and rails for an inclosure, go to the heir

—

(12 H. 7, 26 B. Com, Dig. Biens.) There are many things

which, if erected by the tenant, he may remove within his

term, which, if erected by the landlord, would pass to the

heir
;
or upon sale of the property, are held to pass with

it— FzdeWinn v. Ingilby (5 B. & Al. 625) Colegrave v.

Dias Santos (2 B. & C. 76), Bex v. St. Dunstan (4 B. &
C. 686). The question in Steward v. Lombe (1 B. & B.

506), was, whether a wind-mill constructed in the usual

way, could be taken in execution in a case where the

owner had mortgaged the land, and in the deed had also

mentioned the mill, hut which had remained in the pos-

session of the grantor. Bichardson, J., says, “Burgess

being seised in fee of land and a mill, mortgages both.

By abundant caution the mill is mentioned in the deed,

but without that the mortgagee would have had it as part

of his security. If Burgess had died, the interest in the

mill would have descended to his heir; if he had conveyed

the land, the purchaser would have been entitled to the

mill, without any mention of it. It might have been other-

wise, had Burgess as tenant for 3'eai-s erected the mill.”

B}' virtue of these authorities, if the barn in question had

been situated upon the pre-emption right, in the same
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state as it was upon the other land, there can he no doubt

that the sale of the land would have passsed the barn with-

out any specific mention of it, as a matter ancillary to the

inheritance, because it was built for the enjoyment of the

land by the owner, and for the purpose it was used, may
be supposed to have been intended by him to be co-exten-

sive with his interest in the land. In such cases there

appears no more necessity for a physical annexation to the

land to enable it to pass an incident, than in the case of

rails for the purpose of an enclosure. In the case of the

tenant occupying for purposes of trade, physical annexation

does not constitute the erection part of the freehold; neither

does it do so in the case of the owner who puts up erections

as ancillary to the trade. In the case of the agricultural

tenant, his intention whether the building shad be treated

as a part of the free hold is evinced by the fact whether

there be a physical annexation
;
but the opinions of the

various judges, and the tendency of all the cases is, that in

the case of erections by the freeholder or owner, it is the

object and intention with which the building is erected, the

use which it is put to, whether ancillary to the land or to a

trade, whether the removal will cause an injury to the inher-

itance or not, all which, with the particulars of each case,

that determine whether the fixture is to be considered as

partaking of the.character of freehold or per^nal property

—that is, to which of them it is incident * k ? . - .

For these reasons we think that the bam in question did,

notwithstanding that it was Jaid upon blocks resting upon

the ground by its own weight, being built by the proprietor

and used as ancillary to the inheritance, partake of the in-

heritance, and consequently that no action will lie for it, as

for a barn, treating it as a personal chattel which would

as by delivery.

The only cases which may be said to conflict with this

view are those of Eex v. The Inhabitants of London-thorpe

(6 T. E. 377), and Eex v. The Inhabitants of Otty (1 B,

& Ad. 161), which would seem to decide, abstractedly, the

point, that the mills there mentioned formed no part of the

freehold, though erected by the owner. It is to be remarked
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however, that in both eases the mills in question were

treated rather in the light of being ancillary to some

business to be carried on, than as incident to the lard upon

which they stood; and, if looked at in that light, then

instead of conflicting with the view now expressed, they

would rather support it, for the pauper could not gain a

settlement hy trade. The proper answer to be given,

however, in such cases is expressed by Dallas, C. J., to

be that each case must be determined upon its own
merits, and “ whether a particular thing be a fixture, is a

mixed question of law and fact.

The impression ofthe learned judge, which he expressed

to be, that if he were called upon to decide the matter

himself, he would say that the barn in question partook of

a freehold character, was in our opinion the correct view

of the subject
;

and he would therefore have been fully

warranted in telling the jury the verdict should be for

the defendant, and he, need not, under the circumstances,

have left the question to them to say whether the barn was

erected for a permanent or for a temporary purpose. There

should consequently be a new trial without coats.

> Kule absolute (a).

FoLGER ET AL. v. MiNTON.
'M;

Notice of action—Replevin.

The statute 13 & 14 Vic. ch. 54, requiring notice of action, does not ex-
tend to actions of replevin.

that the plea of no« cepit cannot be considered as the general
issue in replevin, and therefore that if a notice of action had been
necessary in this case, the want of it could not have been taken ad-
vantage pf under this plea.

Beplevin—Plea, non cep\t by statute.”

The cause was .tried at Sandwich, in October, 1852,

before McLean, J. It appeared in evidence that the plain-

tiff had made an agreement dated the 4th of August, 1851,

with one McCallum, to make oak timber for them, to be

delivered, on or before the 1st of June, 1852
;
and an agree-

ment dated the 9th of Majch, 1852, with McCallum, that he

should deliver to them 75,000 while oak staves on board,

at 3/. 156'. per standard thousand : that a large (pianlity of

{a) See Huntley v. Russell, 13 Q. B. 570, and note a to the same case.
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timber was made and called for by the plaintiffs, and

received by them before April, 1852, and marked with their

mark: that about 14,000 W. I. staves were made and

drawn to a branch of the river St. Clair, ready for ship-

ment; and that the plaintiffs had given McCallum the full

value for them
;
but they were not called or marked in the-

plaintiff’s name, nor did the plaintiffs actually take posses-

sion of them. The defendant seized the timber and staves^

and was (as was sworn by the sheriff), in possession of the

timber when the writ of replevin was executed. The defen«

dant alleged to the sheriff that he had seized the timber

under several writs of attachment issued out of the Division

Court. This was the plaintiffs’ case.

It was objected for the defendant, that under the statute

14 & 15 Yic. ch. 54, sec, 2, he was entitled to a month
notice of action. The learned judge decided that the cause

must proceed, subject to the opinion of the court on this

point, in case it was made to appear that the defendant

acted as a person in the discharge of a public duty in this

matter : and the learned judge further permitted the defen-

dant to go into evidence of any special matter of defence

under the plea of non cepit— treating that plea (for the time)

as the general issue in the action of replevin. The defen-

dant gave evidence that he was a constable for the town-

ship of Sombra, in the county of Lambton : that he had dif-

ferent warrants of attachments issued by a justice of the

peace against the goods of McCallum, the aggregate of

which amounted to 362^. 14s. Ad . : that he returned all these

attachments to the clerk of the Division Court No. 5, on the

1st of June, 1852, and gave up to him oxen and other pro-

perty seized under them. The timber and staves were in.

the schedule of property seized, but not in Ihe schedule of

property appraised—it could not have been removed to the

clerk’s, to be delivered to him without costing more than it

was worth. The clerk never treated the staves and lumber

as in his custody, as thej^ had not been appraised, and he-

would not therefore accept the charge of them. The writ,

of replevin was served on the 4th ofJune, and the defendant,,

who was examined on the defence at the trial, swore that
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after making the return to the clerk on the first of Juno, he

considered himself relieved from the charge. But on the

other hand it was sworn that prior to the suing out of the

writ of replevin he had forbidden the plaintiffs to take the

lumber, as he bad seized it, in consequence of which the

writ was sued out; and the sheriff swore that on the 4th

of June, when he replevied the lumber, it was in the de-

fendant’s possession. The jury found for the plaintiffs as to

the squared timber, with 21. 10s. damages.

The point submitted for the decision of the court was

whether the defendant was entitled to the protection of the

statute 14 & 15 Yic. ch. 54.

Wihon, Q. 0., for the plaintiffs. Crickmore for defen-

dant, 13 & 14 Yic. ch. 53, sec. 107 ;
14 & 15 Yic. ch. 54, and

14 & 15 Yic. ch. 64, were referred to in the argument.

Draper. J., delivered the judgment of the court.

There is at first sight much apparent force in the argu-

ment, that if it were held that the defendant were entitled

to notice in a case like the present it would tend to deprive

the plaintiffs of their remedy by writ of replevin; for as

the writ only can be executed and the suit proceeded with

by a replevy of at least some part of the property for which

it is brought, it may well be that at the expiration of the

calendar month all would be eloigned, and that no part of it

would be in the possession of the defendant; and, applying

this argument to the particular case, as regards a bailiff

or constable executing an attachment issued under the

Division Court Act—inasmuch as it is his duty immediately

after seizure and appraisement to hand over the property

specified in the inventory to the clerk of the Division Court,

who is directed by the act to take the same into his eharge

and keeping— it is clear that if the bailiff obeys the statute

no writ of replevin could be executed against him if a

month’s notice is necessaiy, for the property would by that

time be in the possession of the clerk'. I do not think, how-

ever, that this consideration can be allowed much effect upon

the construction to be placed upon the 14 k 15 Yic. ch. 54-

Looking at this act, it ajipcars clearly intended to con-

solidate and make uniform all the provisions of previous
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statutes, which gave protection to magistrates and others

acting within the scope or under the authorit}^ of those acts.

It was not meant to deprive any party who had protection

under previous statutes of all protection, but to substitute

the protection given by this act for that given by previous

statutes; it may be in some cases giving a greater, in

others a less or modified protection, making it alike for

all.

Going back then to the Division Court Act: Under its

provisions the defendant would be entitled to a month’s

notice of action—sec. 107 is express to this effect
;
and if so,

he is equally under the protection of the latter statute, and

a nonsuit should be entered, unless the form of action being

replevin make any difference. And as to this point the

authorities seem all in favour of the plaintiffs—Milward v.

Caffin (2 W. Bl. 1330), determined that replevin was not an

action falling within the 24 Geo. II. ch. 44, sec. 6, by which

officers acting under magistrates’ warrants were protected

from an action till demand made of the warrant. In

Pritchard v. Stevens (6 T. E. 522), a question is raised as to

whether goods taken under a warrant of distress,granted by

commissioners of sewars, might be replevied in the hands

of the officer
;
and the leaning of Lord Kenyon seems in

favor of the affirmative. In Harper v. Carr (7 T. R 274)*

Lord Kenyon expresses doubt as to the, decision in Milward

V. Caffin, saying that but for that decision he should

have thought the act 24 Geo. II. did extend to a replevin.

However, in Fletcher v. Wilkins (6 East 287), Lord Ellen-

borough, in giving the judgment of the court, expressly

affirmed Milward v. Caffin
;
and in allusion to the doubt

thrown out by Lord Kenyon, says—“the reason assigned

by Lord Kenyon ah Inconvenienti^ has undoubtedly great

weight; hut on the other hand, it appears to us that the

inconvenience of depriving the subject of his remedy by re-

plevin is full as great, if not greater, for it may happen

that no damages which a jury is properly authorized to give

can compensate the loss of a particular chattel, which the

owner may be forever deprived of, if he cannot sue a reple-

vin,” and the whole of Lord Ellenborough’s reasoning on

the particular provisions of the 24 Geo. II. as to the form
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of plea, &G., applies to the case before us on our ovvn statute;

while his remarks upon Pearson v. Poberts (Wilkes 663)

shews that it is not to be considered as an authority against

the decision in Milward v. Caffin, which is indirectly up-

held in Hurrell v. Wink (8 Taunt. 369), and is spoken of

with approbation by Lord Denman, C. J., in Governor of

Bristol Poor v. Wait (1 A. & B. 281). The language of our

own act as to pleading ‘‘ the general issue, that he or they

is or are not guilty,'' gives the strongest ground for the

application of the English authorities as to the construction

of this act, and leads to the conclusion that the defendant

was not entitled to a notice of this action of replevin.

This makes it unnecessary to decide the question whether

under the plea of non cepit the defendant could have given

any special matter in evidence. My present impression is

that he could not, as the words of the act are that he may
plead the general issue only, that he is not guilty. I incline

to think the proper construction of the act is to make a

plea that he is not guilty a general issue in all actions

brought against a party entitled to the protection of the

statute. At all events, it can hardly be said that non cepit

is the general issue, for it denies only the caption and deten-

,tion,and leaves the plaintiffthe possession of the goods which

have been replevied, claiming no return of them, whatever

the result of an issue on the plea
;
so that the plaintiff suk

stantially recovers in the action, by getting back his goods

at all events, which were the principle cause of his suing

out the writ; and this is inconsistent with the idea of “gen-

eral issue,” which is generally understood to put in issue

the plaintiff’s right to recover anything in the suit.

It is impossible to read the statute of 14 & 15 Yic. ch.

54, without perceiving that its terms are general enough to

include cases not falling within the scope of the statutes

repealed in the first section, and not hitherto supposed to

be of that description which the legislature have deemed
entitled to such protection. Whether on a full and careful

consideration it will bo found to include any cases not

within the language of previous statutes, wo are not now
called upon to determine.

Judgment for plaintifis.
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Flintoff V. Dickson.

Partnership—Fi. Jd.-^Duty' of sheriff.

The sheriff, on a writ of fi. /ct. against B. i one of a firm, seized his shate
of the partnership property. B.’s partner and & Go.’^ notified

the sheriff not to sell, and before any sale had been r^ade I). R. k Co.
placed in his hands an execution against the firm. Upon this last writ
the sheriff sold the whole of the partnership effects, which realized

only a small part of the claim
;
and to the first writ he returned nulla

hona. B. had no property except his interest in the film : and it was
admitted that when the writ was delivered to the sheriff tfie, partner-
ship effects were insufficient to meet their debts.

that the sheriff was not liable for a false return to the first writ,

even for nominal damages. y

This was an action against the defendant at^ sheriff of

the United Counties of Lanark and Eenfrew, for a false re-

turn to a writ of H. fa., at the suit of the plaintiff ^against

one Thomas Brooke, indorsed to levy 37^. 135. ^d. besides

interest and fees, and placed in the defendant’s hands on the-

16th February, 1847. The declaration contains two counts:

1st. That Brooke had goods for which the amount might

have been made, but the defendant did not nor would

within a reasonable time levy tlie amount, but neglected

and refused to do so.

2nd. That the defendant seized and took in execution

divers goods and chattels of Brooke, to the amount indorsejl

upon the writ, but did not make the amount, and returned

that Brooke bad no goods or chattels.

The defendant pleaded— 1st, I^ot Guilty. . 2ndly. To
the 1st count, that Brooke had no goods of which the defen-

dant had notice, or of which he might, or could, or ought

to have levied the amount. 3rdly. To the second county

that the defendant did not seize or take in execution any

goods or chattels of the said Brooke, upon or by virtue of

the plaintiff’s writ.

At the trial, at the last assizes held at Perth, before

Burns, J., the facts on both sides were agreed upon as

follow:—That a writ of fi. fa., at the plaintiff’s suit for a

debt due by Thomas Brooke individually to the plaintiff,

was delivered to the defendant as sheriff, on the 16th of

February, 1847 : that at the time of the writ being so deli-

vered, Brooke was in partnership with one Robert Gray, as

merchants, the partnership possessing stock in trade and
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.'goods to the value of 600Z. and that the defendant as such

sheriff, seized and took the partnership stock and goods upon

the plaintiff’s writ. It was admitted that before and at the

time of the delivery of the writ to the defendant at the

firm of Brooke & Gray owed partnership debts exceeding

4000Z.: and that before the defendant sold the stock of goods,

»or any of them, he received notice from John Dougal

Eedpath, and others, not to sell, as the partnership debts

for exceeded the value of the partnership property : and

Gray & Brooke iilso forbade the defendant from selling.

Before any sale took place a writ of fi, fa.y at the suit of

Bougal, Eedpath & Co., was, in May, 1847, placed in the

defendant’s hands against the partnership of Brooke & Gray
on a judgment against them for a partnership debt. Upon
this last execution the defendant sold the whole of the

partnership effects, which realized 42U. 12s, 2d., and still

left due to Dougal, Eedpath & Co. the sum of 3377^. 7s. 8d.

Brooke was possessed of no other property than his interest

in the partnership effects and it was [admitted that Brooke

and Gray were interested in equal shares. After disposing

of the goods upon the execution of Dougal, Eedpath & Co.

and paying over the proceeds thereof to them, the defendant

returned the plaintiff’s execution nulla bona.

It was agreed to take a verdict in favour of the plaintiff

for 51^. 8s. lid., subject to the opinion of the court whether

sunder the facts stated and admitted, the defendant was
liable to the plaintiff for any damages; and if not, then that

a verdict should be entered for the defendant. It was fur-

ther agreed that if the plaintiff had a bare right to insist

upon a sale of the defendant’s interest in the partnership

effects,by reason of priority of execution,and an action could

bo sustained upon such bare legal right, so that under the

circumstances a judge would direct a jury accordingly to

find nominal damages, then the court should bo at liberty to

reduce the verdict to nominal damages.

Wilson, Q. C., for the plaintiff, Hagarty, (^. C., for defen-

dant.

In addition to the cases referred to in tlio judgment,

1 Show. 173; 5 Jur. 651; Chapmam v. Koops, 3 B. k P.
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289, were cited for the plaintiff: and Story on Partnership,

secs. 261, 263
;
O’Connor v. Hamilton, 4 TJ. C. E, 243

;
Yentr.

402, for defendant.

Burns, J., delivered the judgment of the court.

The first consideration is, what the sheriff could have

sold had he proceeded upon the plaintiff’s writ before the

subsequent writ against the firm came into his hands and
what benefit or advantage » the plaintiff could have derived

from a sale under his writ. By the rules of law as formerly

held, the sheriff under an execution against one of two

partners took the partnership effects and sold the moiety of

the debtor, treating the property as if owned by tenants in

common—Heyden v. Heyden (1 Salk. 392), Jacky v. Butler

(2 L. Eaym. 5tl), Pope v. Haman (Comb. 217), and other

cases. The understanding upon the old cases, and as

applied in practice, was, that the sheriff not only seized the

corpus of the partnership effects, but actually sold the goods,

or the moiety, or according as the partner’s share might,

be against whom the execution was. The rule of thus

treating partners as tenants in common (not that the cited

cases decided so, but the practice established upon the

propositions stated seems to have established the rule) was

obviously unjust. Each partner, of course, was liable for

the whole debt due by the partnership : and if the effects

could be held to be severable, so that a creditor of one part-

ner could divide the goods, so as to be enabled to take a

moiety or whatever the proportionate share of the partner

might be, and make such proportion liable for the individu-

al debts, without regard to the partnership debts, it must

very materially affect the partner against whom there was

no execution. For instance, suppose the partnership to be

possessed of sufficient effects to meet all its engagements,

but that one partner is greatly involved
;

if half of the

partnership effects are liable to be disposed of to meet the

individual debts of the involved partner, then the solvent

partner is left with half of the effects to meet the whole of

the debts due by the firm
;
and if that be insufficient, then as

to the residue, he must, if he can, meet the debts from his

own individual property, and thus he will be left with
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a demand against his copartner for such portion of the goods

so separated and divided from the partnership effects. But

the principle now established and well settled, both at law

and in equity, is that a separate creditor can only take and

sell the interest of the debtor in the partnership property,

being his share upon a division of the surplus after dis-

charging all demands upon the partnership
;
and the corpus

of the goods of the partnership is not saleable upon a sepa-

rate demand—Fox v. Hanbury (Cow]3. 445). Taylor v.

Fields (4 Yes. 396), Dutton v. Morrison (lY Yes. 205),

Holmes v. Mentz (4 A. & E. 131), Garbett v. Yeale (5 Q. B.

408), Johnson v. Evans (8 Jur. 341). If the defendant had

sold upon the plaintiff’s execution, all that he could have

disposed of would have been the interest of Brooke in the

surplus after satisfying the partnership debts
;
and whoever

became the purchaser must have proceeded to wind up the

partnership affairs, to ascertain how matters stood, or what

he had gained, as best he could. The next consideration

is, what advantage this plaintiff could have derived under

such a sale. It is stated in the admissions that the defen.

dant seized and took the partnership goods upon the plain-

tiff’s writ. ^That must be understood to mean no more than

to such extent as the law would authorize, which, as before

stated was Brooke’s interest in the surplus after the part-

nership debt should be paid. As regards this, it is stated

in the judgment of the court in Johnson v. Evans that

“ immediately the sheriff has seized the undivided moiety

under the writ against the one partner,the judgment creditor

becomes tenant in common with the other partner
;
and

when the sheriff has sold, the vendee is tenant in common.”
The judgment further adds, “ in every way of considering

the case, the seizure of the whole, which is made of neces-

sity, leaves the property of the solvent partner, and the

possession also, which follows the property in the chattels

just where it was before—that is, in the solvent partner.’’

Now wo find it stated in the admissions, that at the time

the plaintiffs writ was placed in the defendant’s hands, the

partnership goods and effects were worth no more than

600f, and the firm was indebted exceeding the sum of
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4000^. It is therefore manifest the plaintiff could have
derived no advantage whatever from a sale of Brooke’s

interest : and if such were the true state of the partnership

matters, then the plantiff has sustained no injury. It may
be said that although the partnership did owe upwards of

4000^., and had effects on hand to the extent of 600^. only,

yet as between the partners themselves the whole of that

600?. might have been due to Brooke by reason of the other

partner having withdrawn funds sufficient to satisfy the

whole of the partnership debts; and Brooke’s interest

might have been much more than sufficient to satisfy the

plaintiff’s demand. That possibly may have been so
;
but

if there were any reason for thinking it were, the plaintiff

should have given some evidence to shew that there was

some probability of the interest being of some value. The
evidence from the admissions, however, warrants a contrary

conclusion. The plaintiff’s allegation in the first count is,

that Brooke had goods from which the amount of the plain-

tiff’s debt might have been made, but the defendant neg-

lected to make the amount. As already established, it was

only Brooke’s interest in the surplus which the defendant

could sell; and in the absence of any other evidence of the

state of the affairs of the partnership than given, it is impos-

sible to say that such interest could be the means of realizing

anything upon the plaintiff’s demand. The plaintiff under-

takes to prove that Brooke had goods out of which the

debt, or some part of it, could be made
;

but, so far as he

has proved, the firm had only 600?. worth of property to pay

4000?. of partnership debts. Any advantage to be derived

from becoming a tenant in common in such a concern must

bo purely imaginary. We think the plaintiff fails to estab-

lish any ground for recovery upon the first count.

The secound count alleges a seizure and a false return.

There was a seizure, no doubt, of the whole goods
;
but, so

far as the plaintiff is concerned, as already shewn, the effect

of that must be restricted to the interest of Brooke,as already

explained : and the question then is, under the circum-

stances, whether, the plaintiff has a right of action. The
question is, not whether the defendant was justified in
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returning nulla bona^ because it might possibly bo, if he

had promptly sold Brooke’s interest upon the plaintiff’s

writ before the other writ came to his hands, that he could

have realized something,and no matter how trifling it might

be, the plaintiff would have a legal right to it. The sheriff

would have no legal right to exercise a judgment, whether

it were for the plaintiff’s advantage or not, or whether he

could be benefitted or not by a sale of Brooke’s interest
;

it

would be his duty to obey the process,;- without considering

the consequences! If the action had been brought at a

time when the state of the partnership affairs was uncertain^

and it possibly might be that Something could have been

obtained for Brooke’s interest, and if we must say that the

law would ]Dresume some damage from a breach of duty,

then the case would come within the doctrine of the cases

of Barker v. Green (2 Bing, 311), and Bales v. Wingfield

(2 ]Sr. & M. 831). Here, however, the case presents no

difficulty, because the action is brought at a time when it

appears what the state of the partnership affairs was at the

time the plaintiff complains he was aggrieved. Assuming

the evidence establishes that Brooke’s interest was in truth

worth nothing at all—and if there was any reason for

believing it might be worth something, it was the plaintiffs

duty to have adduced the proof, after shewing that the debts

of the firm so greatly exceeded the stock in trade and

goods—then the question really is, whether, now that we
are informed of the true state of the partnership, we must

notwithstanding, say the law will still, under the circum-

stances, presume some damage to have accrued to the

plaintiff, because possibly something might have been

realized upon the sale of Brooke’s interest, if the sale had

been made when perhaps the true state of the affairs was

not known. Before wo could presume that, either it must

bo shewn that Brooke had something which could be sold,

or that the interests ho had in the partnership effects might

bo something of value
;
for though the goods only amounted

to GOO/., yet there wore otlier assets which might have been

applied to pay tlio debts of the firm. The evidence,

however, negatives that Brook liad anything which could

28 10 u. c. Q. B.
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be sold, and it fails to establish that Brook had any interest

in any surplus, because there is nothing whatever upon

which to suppose or imagine there could be any surjolus
;

but the evidence is all affirmative the other way—that the

firm was hopelessly in debt. It was incumbent upon the

plaintiff to give some evidence to remove the presumption,

which appears upon the admissions as they now stand, in

the defendant’s favour
;
and he cannot resort back to what

right of action he might have had if a return had been made
before the sale of the partnershij) effects upon an execution

against the firm for a partnership debt, which it is admitted

was due at the time of the plaintiff’s writ being placed in the

defendant’s hands. This proposition is founded upon the

two decisions of Williams v. Mostyn (4 M. & W. 145), and

Wylie V. Birch (4 Q. B. 565), which cases decide that an

action cannot be maintained against the sheriff for a breach

of duty, unless damages accrued thereby to the plaintiff*

Ul)on the facts of the present case it is qiuite impossible it

can be said the plaintiff had sustained any damage : on the

contrary, so far as the facts admitted establish, it is proved

he never could have sustained any damage. It is possible,

as before remarked, that if Brooke’s interest had been sold

before the other writ came into the defendant’s hands, it

might perhaps have brought something, by reason of the

purchaser, whoever he might have been, being ignorant of

the state of the partnershiji
;
but it is too late, after being

made fully aware of the state of the partnership, to presume

anything in that way now, and particularly as against this

defendant,^ who, it seems, was at once, after the plaintiff’s

writ came into his hands, made aware that the partnership

was greatly in debt beyond the assets.

Under these circumstances, we think the plaintiff should

have proved facts from which to rebut the presumption

arising that Brooke’s interest was worth nothing
;

or, in

other words, should establish that ho has sustained some

actual damage, in order to render the defendant liable.

Wo think a verdict must be entered for the defendant,

although he may not have strictly performed his duty in not

having exposed to sale the interest of Brooke upon the

plaintiff’s writ. Judgment for defendant.
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March y. Alexander.

Insolvent Debtovo^ Act, 8th Vic. ch'tix). 43, sec. 24—Pleadlncj.

To an action on a promissory note the defendant pleaded that after the

contracting of the said debt, and before the commencement of the

suit, a petition for protection from process was duly, and according

to the form of the statute, presented by him to a judge of a county
court, and filed in the insolvent court

;
and that thereupon, after-

wards, and before action brought a final order for protection and dis-

tribution was made by, &c. ;
and that the said debt, and every part

thereof, was contracted before the date of the filing of the said peti-

tion in the said Insolvent Court.

The plaintiff replied that the promise in the declaration mentioned was
made and the cause of action accrued, after the petition was presented

—concluding to the country.

Held, on demurrer, replication bad
;
plea good.

This was an action on a promissory note for £9 12s. 3d.

by the payee against the maker.

Plea—That after the contracting of the said debt, and

before the commencement of this suit—to wit, on the 10th

of July, 1850—a petition for protection of the defendant from

process was duly, and according to the form of the statute,

&c., presented by the defendant to S. F. K.
,
judge of

the county court, and filed in the insolvent court; and

that thereupon, afterwards, and before the commencement
of this suit—to wit,on the 30th of IsTovembor, 1850—-a final

order for protection and distribution was made in the

matter of said petition by the said S. F. K., Judge as

aforesaid, duly authorized in that behalf; and that the said

debt and every part thereof was contracted before the date

of the of the said petition in the said insolvent court.

Yerification.

Replication—That the promise in the said declaration

mentioned was made, and the cause of action therein con-

tained accrued, after ti)e petition in the said plea mentioned

was presented as in the said plea alleged.

Special demurrer to (his replication—assigning for causes,

that it docs not deny that tiie debt was contracted before

the date of tlio filing, but merely alleges that tlic promise

was made and the cause of action accrued after the petition

was presented—whereas the statute S Vic. ch. 48, sec. 24,

provides that if an}' suit or' action bo brought, against any
petitioner, for or in respect of aii}' debt contracted before

the date of filing his ])ctition, itshallboa sullicient })loa in
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bar of the said suit or action that such petition was duly

presented, and a final order for protection and distribution

made by a judge or commissioner duly authorized : that

the plaintiff endeavored to make the time of the promise to

pay material, while the provision of the statute relates

merely to the time of contracting the debt.

Joinder in demurrer, with notice of the following excep-

tions to the plea—That it is no answer to the declaration,

the cause of action therein stated having accrued to the

plaintiff after the ffnal order in the plea mentioned vras

made; also, that it is not stated in or by the said plea that

the said debt in the declaration mentioned was included

in the schedule of the defendant, or that the consideration

for the making of the note was included therein.

Wilson, Q. C., for the demurrer, cited Phillips v. Pick-

ford, 14 Jur. 272.

De??ipsey, contra, cited Beck v. Beverly, 11 M. <fe W.
845.

Eobinson, C. J., delivered the judgment of the court.

Wc have no doubt that the replication which is demurred

to is bad. The defendant, in pleading his discharge under

the Insolvents’ Act, avers that the debt for which he is sued

was contracted before he filed his petition. This was
alleging that the statute requires in that respect, and all

that it requires. He follows the statute precisely in making

the act filing the test.

The plaintiff replies to this, that the cause of action

accrued after the petition was presented, and concludes to

the country. In giving this answer he apparently admits

what the defendant had averred, and contents himself with

denying what the defendant had not asserted. It is as if

he said, ‘^your debt may have been contracted before your

petition was filed, but it was not contracted before the

petition was presented.^’’ If the presenting and filing were

not the same identical thing, then the plaintiff was setting

up a new fact in this replication, and ought not to have

concluded to the country. In defence of the replication it

has been urged that the filing the petition is necessarily

the first act in point of time, and that after it has been filed
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it is presented in its turn to the court or judge for con-

sideration : that the presentation comes after the filing,and

therefore if the cause of action accrued after the petition

was presented, it must clearly have accrued after it was

filed, so that asserting the one necessarily involves an

assertion of the other. On the other hand, it may be urged

that the insolvent presents his petition when he places it

in the hands of the proper officer of the court, and that the

filing it is an official entry of the fact of the petition hav-

ing been presented
;
that the acts may be generally simul-

taneous, or very near so, but that the filing may happen

to be delayed
;
that some hours or days may elapse between

the two, and however short the interal, yet everything

may turn upon it, as the filing is by the statute made the

criterion. It is plain, however, that, taking it either way,

the replication must be bad, because if we admit the plain-

tiffs argument to the fullest extent, it only proves that he

could with truth have traversed the defendant’s averment

that the debt was contracted before the petition was filed
;

and he ought to have done so, because that is what the

statute requires. By departing from the question of fact as

to the filing, and replying that the debt had not accrued

before the petition was presented, he tenders an immaterial

issue: for, according to his own argument, it could only be

conclusive if it should bo found one way. If the jury

should find that the debt had accrued before the petition

was presented, that might, according to the plaintiff’s argu-

ment, have amounted to finding that it had not accrued

before it was filed, if wo are to take it that the filing must

always be antecedent to the ])rcsentation. But if the jury

should find that the debt had been contracted before it was

presented, that would not, according to the ])laintitl’s

argument, show that it was contracted before the petition

was filed, which is what the statute expressly reT[uircs.

On the argument, the ]>lainti(f objected that the defen-

dant’s ])lca was bad. In considering an^' exceptions which

have been so raised to the j)lca, the question, is, whether

it is oris not sufficient i n substance. .Mere formal excep-

tions, that could Old}' avail on special demurrer, will not bo
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fatal; and we must look at the pica, so far as English

authority is concerned, with reference to decisions that have

be^n made under the Imperial statute 5 & 6 Yic. chap. 116,

sec. 10, of which the 24th clause of our statute 8th Yic.

chap. 48 is a literal transcript,and not to decisions that have

been made under previous acts, in which the provisions

upon this point were different. Under our clause which I

have mentioned, it is required, just as it is in the English

acts & 6 Yic. chap. 116, sec. 10, that the defendant shall

shew that the debt was contracted by him before he filed

his petition, in which case his plea will bar the action if it

shews that his petition was duly presented, and a final

order for protection and distribution made by a commis-

sioner duly authorized, of which fact the production of the

order signed by the commissioner, with proof of his hand-

writing, will be sufficient evidence.

Now, here the plaintiff in his declaration alleges that

the defendant on the 2nd of of October, 1850, made his pro-

missory note to the plaintiff, or order, for 9h 12s. 3<i., to

be paid in two months from the date, (not having said

what the date was). The defendant pleads that after the

contracting of the debt, and before this suit—viz., on the

July, 1850, (which is repugnant if the note is to be

taken as constituting the debt, for that is alleged in the

declaration to have been made in October, 1850,) a petition

for his protection from process was duly presented and

filed, and that afterwards—to wit, on the 30th of Novem-

ber, 1850, and before this suit, which was commenced on the

23rd of September, 1852, a final order for protection and

distribution was made by S. F. K., the judge of the county

court, duly authorized in that behalf
;
and that the said

debt, and eveiy part thereof, was contracted before the

filing of the said petition. It cannot be held that this plea

is bad in substance if it contains what the statute says

shall be sufficient to bar the action, which it is certain this

plea does. If there must be other facts concurring, which

the statute has not required to bo pleaded— as, for instance,

that tlie insolvent wuis a person wdio came within the

statute
;

that he had resided twelve months within the
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jurisdiction and had given duo notice, and that the debt

in question was included in his schedule

—

and if the want

of any of these facts would bo an answer to the plfea (which

I do not say it would) then the plaintiff should have replied

so as to Iiave brought out the objection. It cannot be said,

that the plea is insufficient on the face of it because it does

not state all these facts, when it docs state that which the

statute expressly enacts shall be a sufficient bar

—

that is, a

sufficient htLV prima facie—and until some thing has been

stated on the other side, which if true will repel the

defence. But here the plaintiff, instead of demurring to

the plea for any defect, has rested his case upon a de-

nial of one of the case only, tacitly admitting that

in other respects the defendant could claim the benefit of

his discharge. He objects only that this particular debt is

not barred by that discharge, and by so pleading over he

cures an^^ defects in stating the fact of discharge generally,

if the j^lea were otherwise open to objection of that kind
;

but the cases of Cook v, Henson (1 0. B. 908), andGillon v.

Deare (2 C. B. 309), are exjDress authorities for holding this

plea sufficient, and indeed the statute is so clear as to leave

no room for doubt. In looking at English cases we must

alwaj^s distinguish between pleas under the 10th clause

of 5 & 6 Yic. chap, llfi, with which our 24th clause corres-

ponds, and those under the 4th clause of the English act^

which present a different question. The case of Platill v.

Bevill (12 Jurist, 565) shews that there is nothing in the

argument that the statute gives protection only against

process against the j^erson : it bars the action in clear terms.

As to the repugnancy in the plea stating that July, 1850,

was after the debt was contracted, whereas the note is al-

leged to have been made in October, 1850, it is only an

apparent rcpugnancy,dhc day not being positively alleged,

but under a videlicet
^
and the defendant being at liberty

under such an allegation to shew the petition filed and the

order made on imy other days.
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Taylor et al. v. Whittemore et al.

Deed of assignment—Provisions in—Change ofpossession only of part of
the goods assigned, effect of as to registration—12 Vic. ch. 74^ IS <£; 14

Vic, ch. 62.

Interpleader—The plaintiffs claimed under a deed of assignment by M.
the execution debtor, to them of all his real and personal property,upon
certain trusts. This deed provided for the payment, in the first place,

to certain privileged creditors of the sums mentioned
;
and next to

pay a rateable proportion to the same creditors, of the residue of their

demands
;
and also a rateable proportion to all creditors who should

within two months come in and execute the deed. There were also

provisions—that if the trustees should think it advisable, and a
majority, in value of the creditors signing the deed, should consent,

they might carry on the business for the benefit of such creditors,em-
ploying M. for this purpose, and making him an allowance

; that from
time to time out of the proceeds realized they might purchase new
stock, hut the business to he wound up, at all events within two years ;

and that the trustees might permit M.to use such portion of his house-
hold furniture, for such time, and on such terms as they should think
proper.

The furniture was left in M’s possession, being used in rooms over the
shop, where he continued to live—The deed was registered with the
clerk of the county court, but was not accompanied by an affidavit

verifying any debt.

Held, first, that it was properly left to the jury to sa,y whether they be-

lieved that the assignment was in truth made for the benefit of the
creditors, and that the plaintiffs had taken possession and were acting

hona fide under it.

Secondly, that none of the provisions above mentioned could be consid-

ered as illegal, or affording evidence of fraud.

Thirdly, that although the deed, for want of such registry as the acts di-

rect could have no effect with respect to the furniture, of which there

had not been an actual and continued change of possession, yet that

it was not thereby avoided in toto, or rendered invalid as to those

goods which went into and remained in possession of the plaintiffs.

This was an interpleader issue, to try whether a certain

quantity of merchandize, consisting of dry goods, in a cer-

tain store in King street, in the city of Toronto, were liable

to be taken in execution as and for the goods and chattels

of one 3’ohn Eobert Mountjoy, by the sheriff of the United

Counties of York, Ontario, and Peel, by virtue of a writ of

execution against the goods and clnittels of the said John

Eobert Mountjoy, at the suit of the defendants, and deliver-

ed to the said sheriff on the 26th of April, 1852.

This case was tried before Burns, J., at Toronto, and

the facts appeared to be these:—Mountjoy had carried

on business in the city of Toronto for some j'ears, and

during that period had contracted a large amount of

debis, which in April, 1852, lie was unable to discharge.

In the months of March and April, various creditors of

Mountjoy took steps to enforce payment of their
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demands at law. It appears that Mountjoy had indorsed

notes for certain pei'sons of the name of Howell, indepen-

dent of his debts incurred in his own business, and these

indorsed notes were being pressed on the part of the City

Bank of Montreal. With a view to an arrangement of

Mountjoy’s business, there had been several consultations

of his creditors. On the 2tth of March, Mountjoy made the

following proposal to the solicitor of the City Bank, viz.,

“I hereby undertake, in the event of the City Bank dis-

charging me from all liablity as indorser for Messrs. N. H.

Howell, amounting to about £960, to make my debt to

them,on which the said Messrs, N. H. Howell are indorsers,

amounting to about £640, a privileged claim with others in

any assignment I make of my estate and effects to trustees,

for the benefit of my creditors
;
it being understood that, in

the event of my furnishing an indorser satisfactory to the

City Bank, the Bank will extend the time of pa^^ment for

the term of three years—that is to say, will consent to

divide the amount so secured into three payments, at one,

two and three years respectively, to be paid with interest.

I also undertake to make such an assignment, or to furnish

approved indoi-sers, within the space of three weeks, and

not in the meantime to give any confession of judgment, or

do any other act, deed, matter or thing, to put it out of my
power to carry this arrangement into effect. Mr. Wakefield

is an indorser on one of my notes; it is understood that the

City Bank do not discharge him or his estate from his lia-

bility to them on that note. The notes constituting the debt

to bo privileged are my notes to B. Wigham for £250, N. II.

Howell £25,V. H. Howell £100, K II. Howell £140, Boss,

Mitchell k Co. £100, and an indorsement by me in favor of

Bobert Hodd £25; making in all £640.” At the foot of this

propo.sal, on the ]):irt of the creditors of Mountjoy, was
written on the 27th ot'iMarch, by Mr. Vaidvoughnet,solicitor

on their behalf, as lollows: “ Upon communications which

I have had with Mr. Mountjoy and the other crcilitors, [think

there is no objection to i\Ir. M. carrying out the al)Ovc

arrangement.” The city Bank accepted the ])roposal.

Their solicitor proved that Mountjoy was very unwilling to
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come to the arrangements proposed, and that in fact he was
forced into making an assignment of his property by

reason of the City Bank threatening to proceed against

him and the Howells, but the Bank was willing, if Mount-

joy would assign his effects and make the demands men-
tioned privileged demands upon his estate, to forgo their

right to demand from his estate the amount of the

£960 indorsations for the Howells, and that if Mountjoy

would assign his effects, and so make those demands privi-

leged, the Bank would look to the Howells alone for the

£960. Mountjoy was, after the proposal made by him, re-

luctant to carry it out; and the Bank solicitor says he forced

the assignment from him, when he failed to procure in-

dorsers in order to obtain the benefit of the time which

the Bank was willing to give. On the 12th of April, 1852,

Mountjo}^ executed a deed of assignment to the plaintiffs,

as trustees. The deed recited that Mountjoy was indebted

to various parties mentioned in a schedule to the deed,

which in the whole amounted to £5864 9s. bd. and that,

being unable to meet all the said liabilities in full, he was

desirous of making an assignment of his lands and tene-

ments, goods, chattels, and debts,to the plaintiffs,upon trust,

and for the intents and purposes of payment, so far as the

said property should extend, and subject to the charges in

the deed mentioned : in the first place to pay to the City

Bank of Montreal the sum of £640, in part payment of the

debt due to the Bank
;
next to pay to the Bank of Upper

Canada £500, in part of the debt due to that Bank; next to

pay Messrs. Boss, Mitchell & Co. £300 of the debt due to

them
;
next to pay to P, J. O’Neil ;£‘125 on a debt due to

him from Mountjoy; next to pay to Messrs. Boss, Mitchell

& Co. ;^{^62, being the amount for which one Miller had

recovered a judgment against Mountjoy, and v»^hich Messrs.

Boss, Mitchell & Co. had secured to Miller; next to pay

Edward Patrick the sum £20, due to him on a note of one

Bo bert Dodds, and endorsed by Mountjoy; next to pay

Wil>on & Bennett the sum of £40 8s. 4cZ. due them upon a

note of Mountjoj’; next to pay Bobert Jones £20 <lue to

him
;
and lastly, to pay Cochiaine & Britten £l0 duo to
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them
;
and rifler payment of tboso debts, then in trust for

the payment ratably and proportionate!}" of the respective

debts stated in the schedule already mentioned, provided the

creditors signed the deed within two months, and thereby

released Mountjoy. The deed then, in consideration of the

premises and of lOs. paid to Mountjoy, professed to bargain,

sell, transfer, assign,and set over to the plaintiffs
,
their heirs,

executors, administrators, and assigns, all and singular

certain parcels of land therein described
;
and after describ-

ing the lands, then professed to transfer all and singular the

goods and chattels, wares and merchandize, stock in trade,

debts, securities, credits and moneys, and other the personal

estate of him the said Mountjoy (saving and excepting his

Avearing apparel), and also to transfer all the remaining

interest of him, Mountjoy, in the store and premises in King

street, in the city of Toronto, Avhere he then carried on, and

had been for some time past carrying on the business of a

dry goods merchant, and all the good-will and interest of

him, Mountjoy, in the said businesss—^the goods and other

things being set forth in schedules to the need

—

to bold the

same upon the trusts before mentioned, and to enter into

the immediate possession. The deed provided for the trus-

tees converting the estate into money, by sale of the same

for cash, or on such credit as they might think proper; or

if the trustee should think it advisable, and the creditors

Avho might sign the deed, or a majority of them in value,

should assent thereto, they might carry on the business for

the benefit of the creditors AAdio should come into the assign-

ment, and they might employ Mountjoy in collecting the

debts assigned, and in carrying on for the trustees, and

the benefit of the creditors, the said business
;
and make

Mountjoy such an alloAvance as the trustees might think

proper, Avith the assent of a majority in value of the credi-

tors; and from time to time out of the proceeds realized

from the sale of the said stock and merchandize assigned, to

add to the said stock as the trustees might think it advis-

able, until the same should be exhausted and disposed of,

and then to wind up the said business, and to collect and get

in all the debts due and payable to Mountjoy so assigned.
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and all debts which might grow due in the carrying on of the

said business, as soon as the trustees conveniently could, and

at all events within two years from the date of the deed,

unless the debts mentioned in the schedule should be sooner

paid, satisfied, or discharged. The deed contained, be-

sides, a release from the creditors of Mountjoy lo him of

their respective demands, and also contained provisions

for selling the lands and discharging the incambrances

thereon, to pay expenses incurred, and that the trustees

might retain five per cent, commission, and various other

provisions respecting payment of the privileged claims

and other debts, recovery of debts in Mountjoy ’s name,

&c. &c.
;
also a provision that the trustees might permit

Mountjoy to have, use, and occupy", so much and such por-

tion of his then household furniture, and for such time, and

upon such terms, as the trustees might think proper : this

provision not in any way, however, lo vest the property, or

title in such property, or any portion of it, in the said

Mountjoy.

The deed was executed the day it bore date, at the

office of the trustees, and immediatel}^ after the execution

the goods and merchandize in the store where delivered to

the plaintiffs as such trustees
;
the clerks in the employ of

Mountjoy previously were informed of what had been

done and that from thenceforth, if they continued, they

were to be in the employment of the plaintiffs. New
books were got and opened, and the head clerk deposited

the moneys he received daily in the Bank of Upper Canada,

in the names of the plaintifis. The key of the store was

taken away by the plaintiffs on the day of deliveiy, and

sent back the next morning to the head clerk
;
and the

cash account of sales was constantly checked by the book-

keeper of the plaintiffs’ own establishment. The next day

after the assignment all the creditors of Mountjoy were

notified of what had been done, and some of them came in

and signed the deed. Tlie creditors assented to the employ-

ment of Mountjoy in carrying on the business, and accord-

ingly he was employed. His name was not taken down

from above the door, nor was any change* made in the sign,
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‘‘The Golden Fleece,” nor any advertisement put in the

newspapers that any change had occurred. The furniture

was left in the possession of Mountjoy, it being used in

rooms above the shop
;
and Mountjoy lived there after the

execution of the deed—^just as he had done before—using

the furniture
;
and no possession specifically was delivered

to the plaintiffs, or assumed by them of the furniture. The

business apparently, so far as the public generally knew
or were aware, was carried on as it had previously been.

The trustees carried on the business after taking posses-

sion by immediately purchasing new goods and adding to

the former stock
;
which purchases were made upon credit.

After the execution of the deed the accounts rendered to

customers for transactions after that period were made out

in the name of “ The Golden Fleece.” After carrying on

the business for some time upon the old and the new goods

added to the stock, the plaintiffs sold the whole out at 12s.

6d. in the pound, and realized £2,500. It appeared that the

amount of the debt thus privileged was £1,150. The deed

was signed by various creditors of Mountjoy, of whom by
far the largest in amount was the firm of Messrs, Bowes &
Hall, The amount due to them was £1,150, no part of

which was provided for as privileged. The amount due to

Messrs. Boss, Mitchell & Co., beyond the amount provided

for b}^ the deed as privileged, was £689. Mr. Mitchell

proved that it was notorious that Mountjoy was about to

make an assignment of his property, and he said that as a

creditor he pressed the matter himself. By the arrangement

which the City Bank agreed to, the estate of Mountjoy was

relieved of £960 of liability, for which Mountjoy was liable

for the Howells. The amount for which the defendants re-

covered their judgment against Mountjoy, was £261 11s. Id,

which demands were specified in ihe schedule to the deed.

The trustees were creditors of Mountjoy, but not for any
largo amount.

The defendants refused to come into the assignment, but

proceeded with the suit which they had commenced for the

recovery of their demands, and on the 26th of April, 1852,
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issued their execution against Mountjoy and the same day

placed it in the hands of the sheriff who entered the store so

previously in the occupation of Mountjoy, and seized the

goods the same day

On the 4th of May, 1852, the deed of assignment was
registered in the office of the clerk of the county court, but

was not accompanied by an affidavit verifying the correct-

ness of any debt.

At the trial Hagarty, Q. 0,, on the part of the defendants,

objected as follows— 1st, That it was under the statutes 12

Yic. ch. ^4, and 13 & 14 Yic. ch. 62, necessary in order

to dispense v*dth registration of an assignment, that the

sale should be accompanied by an immediate delivery and

followed by an actual and continued change of possession

;

and that in this case there was not such a change as con-

templated by the legislature
;
and 2nd : That the deed of

assignment was illegal and void upon the face of it, for

several reasons—yzrsf, for providing for the employment of

Mountjoy in carrying on the business; secondly^ for provid-

ing that he might be allowed to retain j)osscssion of the

furniture
;

thirdly, because it contained provisions for cariy-

ing on the business
;
and fourthly, as providing for the pay-

ment of certain debts in full instead of putting all on equal

footing.

The learned judge overruled the objections, leaving it to

the jury to say whether they believed the testimony of the

witness, that the deed of assignment was in truth made for

the benefit of the creditors, and that the plaintiffs had

taken possession, and were acting hona fide under the deed

to carry it out.

The jury found for the plaintiffs.

Hagarty, Q. C., (with whom was Af. Vankoughnet), ob-

tained a rule nisi for a new trial, in support of which he re-

newed the objections taken at Nisi Prius, and contended

that the learned judge misdirected the jury, and should have

told them broadly that it was a question for them to say

whether, under the facts, the deed was or was not fraudu-

lent
;

and should not have put the question to them to

say whether the plaintiffs had taken possession of the goods



TAYLOR ET AL. V. WHITTEMORE ET AL. 44^

for the benefit of creditors, and were acting Iona fide under

the deed. He took also a further objection to the legality

of the deed—namely, that it contained a provision for the

party transferring the goods and chattels to remain in pos-

session of a part, which, coupled with the fact that he did

remain in possession of the household furniture, must render

the deed void as to the whole of the goods and chattels, un-

less registered under the acts mentioned.

Cameron^ Q. C., shewed cause. In addition to the cases

cited in the judgment Armstrong v. Moodie, IT. C. R. T. T.

Y Yic., was referred to.

Borns, J., delivered the judgment of thh court.

The first question, assuming that I took a correct view

of the provisions of the deed of assignment, is whether I was

right in submitting the question to the jury as I did, or

whether I should have left the question broadly as one of

fraud or not. There was no pretence for supposing that

the witness swore to anything that was not strictly true
;

but it was necessary the jury should pronounce upon the

truth of evidence, and I left it to them to say whether

the deed and the taking possession under it was only a

sham to cover the matter for Mountjoy, or whether there

was an intention to carry out the provisions of the deed

hona fide for the creditors
;
and if the jury were of the

latter opinion, then, believing the deed did not disclose any-

thing fraudulent upon the face of it, I did not see how
the transaction should be avoided. If I had left the ques-

tion broadly to the jury, as it is contended I should have

done, it must have inevitably involved questions upon the

terms of the deed, and the interpretation of those terms
;

and I think, how far they afford any evidence of fraud is

a legal question belonging to the court. I find that in Ilar-

land V. ]finks (14 Jur. 979), tried before Mr. Justice Wight-

man, he left the case to the jury to consider whether the

deed was or not executed hona fide for the purpose ap])a-

rent upon the face of it, and directed them if it was the de-

a valid deed, although made for the purpose of defeating

defendant’s particular execution : but that if it was
not made bona fide, for the purpose of an equal distribu-

tion among all the creditors, but only for the purpose of
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defeating the defendant’s execution, without there being

any intention of an equal distribution among the creditors

—then it was invalid as against the defendant. In Janes

V. Whitehead (15 Jur. 612), before Maule, J., he seems to

have left the case to the jury to say whether the deed was
executed bona fide for the benefit of creditors. In Coates v.

Williams (18 Law Times, 228), before Martin, B., he left

it to the jury to say whether the deed was a bo7ia fide one

for creditors. In my opinion the question was rightly

enough put to the jury, if there be nothing upon the face of

the deed to render it illegal.

The next question is, whether there is anything on the

face of this deed which should render it void, or from which

to say there is evidence for a jury to pronounce the deed

void. This branch of the case divides itself into three mat-

ters of consideration. The first is, whether the provision

for a certain amount of the debts of Mountjoy to be paid in

full, and as to the remainder a pro rata dividend from the

residue of his estate, affords evidence of fraud within the

provisions of the ISEliz. ch. 5. The giving of a warrant

of an attorney to confess judgment for a debt due, in or-

der to avoid another execution, does not come within the pro-

vision of the statute of Eliz.—Holbird v. Anderson (5 T. E.

235). In Estwick v. Caillaud (5 T. E. 420), Lord Kenyon
said, “It was neither illegal nor immoral to prefer one set

of creditors to another.”—See Meux v. Howell (4 East 1 ).

I know of no rule of law which compels that there should

be an equal distribution of the assets provided for in a deed

of assignment, in order that the deed should be valid. Ho
doubt in most instances the desire of the debtor would be

for an equal distribution of his property
;
and in most in-

stances of the cases reported we find it is so provided
;
but

that arises from the circumstances that it would be contrary

to the provisions of the bankrupt laws were it otherwise,

An equal distribution was not made in the case of Lord Abing-

don, and yet the case was held to be good. The true crite-

rion is whether the defendant has given up all his property to

his creditors, and reserved nothing to himself,and that is the

meaning of the expressions we see in the cases, of the pro-
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perty being given up to be fairly distributed among the

creditors, without meaning that there must be an equal

distribution. No other meaning can be placed upon such

expression, otherwise the proposition that it is legal to

prefer one creditor to another, or one set to another is erro-

neously decided or founded upon some principle which

governs in some eases, and not in others. If we keep in

view that in this respect those who are not traders may do

in the way of preference what those who are traders may
not do, and apply the cases to the state of affairs in this

country where, for the purposes of this question, all persons

whatever are in the same situation, as not being considered

traders, I think we shall find no difficulty. In the cases of

Eveleigh v. Purssord (2 M. & Eob. 539), which was an in-

terpleader issue tried before Eolfe, B., upon a deed which

provided for the discharge of one debt without making pro-

visions for other creditors, the learned Baron, now Lord

Chancellor, uses this language :
“ The dilficultj^ of solving

the question, in a great measure arises from the equivocal

sense in which the term ‘ fradulent,’ was used on these

occasions. In one sense it may be considered fraudulent

for a man to prefer one of his creditors to the rest, and give

him security which left his other creditors unprovided for
;

but that is not the sense in which (except in case of

bankruptcy) the law understands the term ‘ fraudulent.’

The law leaves it open to a debtor to make his own arrange-

ments with his several creditors, and to pay them in such

a way as he thinks proper. What is meant by an instru-

ment of this kind being fradulent is, that the parties never

intended it to have operation as a real instrument,according

to its apparent character and effect.” The same distinction

between what persons who are subject to the bankrupt laws

and those who are not, may do, is adverted to in the case

of Goss V. Neale (5 Moore, 19). This last mentioned case

bears upon the one before us very strongly, for the lion.

Wellesley Pole Wellesley had assigned his property to

trustees for the benefit of creditors, for four years, stipulat-

ing that ho might remain in possession
;
and the deed

restricted the trustees from selling the property within two

29 10 u. c. Q. B.
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years unless Mr. Wellesley directed them to sell. This

deed does not exclude the defendants, but provides for them
in the same way that it provides for others, whose debts are

five times larger than theirs, and who yet have accepted of

the provisions of the deed without complaint, so far as wo
are informed. As Lord Ellenborough said in Pickstock v.

Lyster (3 M. & S. 371), ‘Mt is not the debtor who breaks

in upon the rights of the parties by this assignment, but the

creditor who breaks in upon them by proceeding in his

suit.” The creditor has no right over his debtor’s goods until

he puts an execution in the hands of the sheriff, and then,the

goods being hona fide in the hands of other persons for the

payment of debts due hona fide, as well as that due to the

execution creditor, it is the latter who seeks to disturb the

order of payment. It is a race between the different

creditors; the debtor finding this, provides that the property

shall all be appropriated among his creditors, but to be paid

in the proportion he selects, and'he chooses to j>ay some to

a larger extent than others. The law allows this, and so

long as we have no law providing for an equal distribution,

as I before said, I know of no rule which prohibits those

who are not traders from so dealing with their property :

and as to traders, there is no distinction in this country from

those who are not traders. If this be an unjust state of the

law, it was for the legislature to apply the remedy. In

Owen V. Body (5 A. & E. 28), there had been four debts for

which executions were issued against the debtor, and which

debts the trustees paid off before procuring the assign-

ment. The deed provided for reimbursing them the full

amount of the debts so paid before any division was to be

made. In the three cases mentioned of Harland v. Binks,

Janes v. Whitehead, and Coats v. Williams, the judges?

in speaking of an equal distribution of the assets, only

repeat what the different deeds in those cases contained,

and by no means mean that if those deeds provided for an

unequal distribution of the debtor’s property they would

have been void—that is, apart from the consideration of the-

bankrupt laws. It is the provisions of the bankrupt laws

which interfere with holding deeds valid which provide

for an unequal distifibution of a debtor’s property : but
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under the statute of Eliz. so long as the property is disposed

of fairly to meet debts, it is no consec[uence that some are

paid in full before others
;
and if some of the creditors can,

by the good will of the debtor, obtain the property beforo

others, there is no violation of the statute in their doing so*

The second consideration upon this deed is, whether the-

provisions for carrying on the business was a term to which

the defendant had a right to object, as rendering them

partners in the transactions. I must say I think that it is-

not open to that objection. This case differs from Owen
V. Body, for in that case the provisions did not contemplate

the winding up of the business, but rather was intended for

carrying it on indefinitely. The provisions of the deed

before us is for carring on the business ancillary to wind-

ing it up, and in that respect it is like Janes v. Whitehead,

and Coats v, Williams, and very like the latter case*

The argument that the provisions of the deed before us

constitute all the persons to it partners, is chiefly based

upon the fact that it provides for new goods being pur-

chased to be added to the old stock. That at first sightdoeS'

appear startling. xi provision was contained in the deed

in Coats v. Williams for carrying on the business, and it

was proved that the trustees replaced the stock out of the

proceeds of the business : and Baron Martin was of opinion

that it did not constitute the parties to the deed partners.

I think upon principle the parties who have signed the

deed could not bo held liable, under and by virtue of

the deed, for such purchases as the trustees might make*.

The deed does not give them a legal intesest in the corpus

of the estate assigned. The legal interest previously was
in the debtor, and that legal interest ho assigned, and

transferred to the trustees upon certain trusts, ami ilio

creditors thenceforth had only an equitable right under the

trusts to certain benefits and advantages, and in lieu ciT

those they released Mountjoy from his legal responsibility

to them. The creditors hud no right to interfere in the

selling or disposal of the goods in any way
;
that part of the

matter was vested in tlio trustees. The deed provides for

the purchase of new goods from the proceeds of ttioso then
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in hand; and if the trustees purchased on credit, as it is

said thej^did, I apprehend those who sold them goods could

only look to the parties wdth whom they dealt, and the

various banks and creditors who have signed the deed

could not be held responsible to the vendors. It is not a

case of agenc}^; for, as I have said, the creditors have no

legal right either in the goods assigned or that might be

purchased. The provisions of the deed, however, leave it

discretionary with the trustees to make new purchases to

carry on the business, if the}’ deem it advisable. The creditors

signing could not, as it appears to me, bo made responsible

through the medium of the deed for any new goods pur-

chased, for their interest in the new purchases and the old

goods is not in the corpus of the goods, but it is an equitable

interest dependant upon the execution of the trusts by the

trustees. Their interest may of course be affected by the loss

and gain the trustees may make; that is, the proportion

the respective debts to bo realized maj" be less or more as the

trustees may be fortunate; but so long as the creditors have

no legal interest in the corpus of the estate,and only have an

equitable claim to call on the trustees to account, I can see

no principle on which third parties dealing with the trustees

could make the cestui que trusts to be partners, or could

hold any other persons responsible for goods purchased

than those parties with whom the individuals knew they

were dealing. The deed provides for a continuation of

the business not to exceed two years, thus shewing that the

carrying on of the business was only ancillary to winding

it up. The time required to enable the parties to wind up
is tolerably well shewn by the fact that the City Bank was
willing, if Mountjoy could cany on, to give him three years

upon giving the Bank indorsers. ;

The next consideration is, the provision for the employ-

ment of Mountjoy, and allowing him to retain the furni-

ture in the mean time. He was only to be allowed the use

of the furniture if permitted
;
and when the business should

be wound up, that part of the property of course must be

disposed of with what might remain of the other. In the

two cases of Janes v. Whitehead and Coates v. Williams,
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similar provisions were held not to be objectionable. The

employment of the debtor and his good will may be of the

greatest service to the creditors; and if they were pre-

vented from employing him because it would be deemed a

badge of fraud, they might be deprived of the means of

realizing a great proportion of their demands.

The remaining question is, whether the provision in the

deed that Mountjoj^ should, if the trustees permitted him,

remain in the use of the furniture, coupled with the fact that

he did so I’ernain in possession, and the fact that the deed

was not filed on the 26 th of April, when the sheriff went to

seize, are such as will avoid the deed in toto, or render it

inoperative only tanto. The statute declares that every

sale of goods and chattels which shall not be accompanied

by an immediate delivery, and followed by an actual and

continued change of possession of the goods and chattels

sold, shall be in writing, and such writing shall be a con-

veyance under the provision of the act requiring mortgages

of personal property to bo filed
;
and that act declares that

such conveyances shall be absolutely void as against the

creditors of the party conveying,unless the convejmnce,or a

true copy thei*eof, together with an affidavit of a witness,

shall be filed as directed by the act. Ido not understand

the provisions of the legislature to be levelled against the

instrument or conveyance itself, but to be against the effect

of it. For instance, the conveyance or sale would be good

as between the parties themselves,or as against the strangers,

whether the deed was filed or not. Again : the provision

is whether the sale concerns goods and chattels. If the same

deed embi’aces real estate, it will not be avoided as respects

that poi tion of pioperty conveyed, though it may not be

effectual to convey the goods and chattels, bj" i-eason of not

being filed. In this case real estate is convoyed by the

deed in question. Again : the provisions of the legislature

do not, in using the words goods and chaitels, mean chosos

in action, though the title of the act is respecting mortgages

of personal property. It is j)crfectly legal to assign debts

due,and such debts are j)ei-sonal properly, though not goods,

or chattels of whicli there might be a delivery, which I
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Iiave no doubt was the meaning attached to the words by
the legislature. The deed in this case assigns all Mountjoj^’s

d: bts and choses in action, as well as choses in possession
;

and though it may be void as respects the choses in posses-

sion, I see no reason for saying that the deed is inoperative

to pass all claim which Mountjoy had in his choses in

action, though the transfer of these be included in what may
be void. If the deed in such cases would only be void

protanto, is there an}^ sufficient reason for saying that in

case of movable goods, where a part of them is delivered

and another part is not so, the deed shall be void in respect

of the whole of the goods, because it did not, for want of

complying with certain requisitions of the law, effectually

transfer a part ? The statute recognizes a delivery and con-

tinued possession thereafter to confer title, and the object is

to guard the rights of creditors and subsequent purchasers,

and mortgages in good faith, against cases where a delivey

and continued change of possession does not follow the sale.

Before the statute, if a debtor made over to a creditor a

quantity of goods, some of which he delivered, and the

possession was changed, but another part of the goods the

debtor was allowed to retain the possession of, so far as

possession would afford any evidence of fraud it would be

confined to the goods so allowed to remain in the possession

of the debtor. It might be a question whether the whole trans-

fer were a mere color or not, but I mean that in a case where

possession is the only evidence of fraud, it could only apply

to the articles so possessed
;
and if the transfer and delivery

of part were in other respects valid, the fact of the debtor

being allowed to retain apart would not again convert those

goods which had been delivered into property ofthe debtor,

I do not see that the legislature intended to alter that

position, or that it was intended to do more than affect such

goods and chattels as might be sold, and not accompanied

by an immediate delivery,and followed by an actual and con-

tinued change of possession. It the deed must be held to be

void mtoto, then the effect of the act in a case of thiskind is

to confer a right upon creditors which they had not ]>re-

viously. I do not read these acts as intended to confer
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Upon certain crcditoi's or othei'S any new rights, but i-aiher

it was intended, I think, to settle and define old ones, and

to guard them against difficulties which were in fact, or at

least were thought beeoming exceedingly troublesome in

the adjustment of the dealings of individuals with eaeh

other. The effeet of holding the deed in this case to be

void, would not stop short with creditors obtaining execu-

tions, as in this instance, but it would equally apply to

the case of purchasers subsequently in good faith. The
principle of law applicable to the transfer of choses in pos-

session is, that sueh species or property is alienable by sale,

or gift and delivery, though the property may be disposed

of by deed. According to our statutes already mentioned,

where the sale is not accompanied by immediate delivery,

and actual and continued ehange of possession, the trans-

fer must be by writing, filed as direeted. Questions as to

the effeet of a delivery of part of goods, have perhaps beeu

discussed more frequently where the right of stoppage in

ti'ansitu is set up, than in any other ease. In Tanner v.

Scovel (14 M. & W. 28), where the question was, whether

the delivery of a part of the goods had the effect of trans-

ferring the whole, 0. B. Pollock, says, “ we are all agreed

that the delivery of part of the goods was not intended to

be, and did not operate as, a simple delivery of the whole,

but was a separation for the purpose of that fact only, leav-

ing all the rest in statu quo,"" So in the case before us, the

taking possession was confined to the goods in the store,

and from the provision in the deed that the furniture might

bo permitted to remain in Ihe possession of the debtor, it

is clear that it was contemplated from the first there might

be a separation, so far as affected an actual and continued

change of possession, of different portions of the goods. In

the case last cited, C. B. Pollock further observes, “if the

vendee takes possession of part, not meaning thereby to

take ])ossession of the whole, but to separate that j)art, and

to take possession of that part only, it puts an end to the

iransitds only with resj)ecL to that })art, and no moi*e : the

right of lien and the right of stoppage in transitu on the

remainder still continue.” The deed hei’o would, L think.
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render the trustees purchasers of the property for a valuable

consideration. They are creditors of the debtor, and they

release the liability of Mountjoy, and in lieu thereof accept

Lis property, and bind themselves by covenants to perform

certain trusts to the other creditors in regard to that pro-

perty, who in consideration of that release their demands
against Mountjoy; so that, whatever may now become of

the property, the debtor is released from all legal liability

to the creditors, who have accepted the goods and effects

upon certain conditions which the trustees are to perform.

Whether such a transaction was the kind of value which
would be sufficient to defeat the right of stoppage in trar\r

situ, was raised in Jones v. Jones (8 M. & W. 431), but it

was not necessary to decide the point there, though in

the judgment of the court B. Parke says “ I forbear to give'

any decided opinion- whether the plaintiff was entitled to

the goods as indorsee for value of the bill of lading. If the

deed of assignment contained a release of Lewis Thomas, I

think he would be.” In our case the deed does contain the

release to Mountjoy of his liability. I assume from these

and other cases, that there ma}’’ be a transfer for valuable

consideration which would be analogous to a sale, and that

there may be in the taking possession of the things trans-

ferred a separation, which would vest title in those of which

possession was taken, leaving the others in statu quo. A>

simi*arity may be derived from the cases decided upon*

bonds, which may be said in some respects to contravene

statutes
;
and also upon bills of sale of ships, where for-

want of certain things required to be performed such in-

struments have not complied with the provisions of the

statute.—Mouys v. Leake (8 T. K. 411), Kerrison v. Cole

(8 East. 231). In these and other cases depending on

the same principle, if the statutes upon which they depend

declare that the instrument shall be void because it con-

tains any matter contrary fo the statute, then if found

to be void in part it is void in toto. Unless, however,

the statute goes to that extent, then if the matter which

is the condition be divisable, and the good can be sepa-

rated from the bad, the common law principle will prevail
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unless it be clear that the legislature intended to alter the

common law
;
or that the enactment must necessarily over-

rule it. In this respect, at the common law, there is a great

difference between the consideration and that which is the

condition of the consideration. If the consideration be void

for illegality in part it taints the whole, and the instrument

must fall m fofo / but if the illegality be in the condition,

or what is to be performed for the consideration, then,

though the latter may be void in part, yet is not void in

toto; and the common law principle will prevail in the con-

struction of statutes, unless, as before mentioned, the

statute evinces an intention to overrule the common law.

Now in this case the consideration to the debtor was that

by giving up his property he obtained a release from his

creditors, and the condition of obtaining the release was

that he should give up all his property. The deed pro-

vides that the creditors shall have all the debtor’s property

to satisfy their demands, and whether they obtain all or

not, unless the debtor were guilty of fraud in concealing

some part from them, the release of the debts would stand

good. And such, I conceive, would be the result if the

consideration were a money one, and paid for the goods;

and though the goods wei’e not obtained in part through

the fault of the vendee, arid by operation of law his title

to such part of the goods as ho had not obtained posses-

sion of failed, still the consideration would remain, and

the vendee could not recover back a paid of it because he

had not obtained all the conditions for the consideration—

Vide Taylor v. Hare (I New R. 260), Silk v. Hunt (5 East.

449), Reed v. Blandford (2 Y. & J. 278), Fitt v. Cassanet

(4 M. & G. 898). The present case does not depend u])on

the deed alone as regards the title to some portion of the

property, for there was a delivery and change of possession.

It is true that without the deed, delivery of itself would
have conferred no title; but with the deed, title would have

passed whether thei’O had been a delivery or not. This I

mean independent of the ofiect of the statutes. Now,
assuming this to be the state of the law at the time the

statutes were passed, the question is, whether the legislature
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intended to altei’ that
;
and whether the words used must

necessarily have the operation of altering the position of

the parties
;
and in a case where the transferee claims title

through the medium of the combined effect of the deed and

delivery, and continued possession of part of the goods, the

title to the whole is destroyed because a part of the goods

is left in statu quo^ and dependent upon the deed alone. I

cannot think the legislatui-e ever intended anything so

harsh
;
nor do I think, though the language is, that the deed

shall be absolutely void, that must nejessarily be extended

to cover everything mentioned in the deed which might

be subject of delivery; but I think it was meant to apply

that the deed should be absolutely void as to such things

the title to which depended upon the writing. I am of opin-

ion that the effect of the act of parliament is confined to

avoid the deed quoad the subject matter of the suit; and if

there is a delivery and continued actual change of posses-

sion of the subject matter of litigation in a case where there

may be a separation and a complete delivery of part of the

goods, it is no consequence that there may be some other

choses in possession transferred by the deed,but as to which

there was no delivery, nor any change of possession in order

to complete the title.

As this action does not embrace any of the goods which

were not delivered, but is confined to those of which the

trustees took the possession, for the reasons I have given

I think the verdict was right.

Eule discharged.

Taylor v. Flood.

Pleading—Evidence—Payment into court.

To an action of indebitatus assumpsit, defendant pleaded— 1st. As to

ad but £106 Is. lid. non assumpsit. 2nd. As to £28 12s. 6d. parcel,

&c., payment—as to £77 9s. 5d. residue, &c., payment into court.

Plaintiff took issue on the first plea
;
traversed the payment alleged

in the second ;
and as to the third plea, took out the money which

he paid into court.

Held, that it was open to the plaintiff on the general issue to prove a

charge not covered by the other pleas
;
and that the defendant, hav-

sworn that he paid in nothing on account of that charge, was pre-

cluded from shewing that the other items which the plaintiff was en-

titled to would not cover the money paid into court.

A.-isuMPsiT—The declaration contained jscveral counts

—

for wages, work and labor, hire of horses, and on account



TAYLOR V. FLOOD. 459

fitfi-tcd. Pleas—to all but £10G Is. IPA, and the causes of

action in Teapect tbercof, non assumpsit—as to £28 12s, G^Z.,

parcel of the £106 Is, lid., payment—as to £77 9s, M., resi-

due of the £106 Is. lid., and the said causes of action in re-

spect thereof, payment of that sum into court, and a denial

that plaintiff hath sustained damages to a greater amount

than £77 9s. ^d., in respect of the causes of action in the in-

troductory part of the plea mentioned, with a prayer of

judgment if the plaintiff ought further to maintain his action

in respect thereof. Peplication, joins issue on the first plea

—traverses the second—and as to the third the plaintiff

accepts and takes out of court the said sum of £77 9s. bd., in

full satisfaction and discharge of the said causes of action

in the introductory part of the plea mentioned ;
“ therefore

as to such last mentioned causes of action the plaintiff is

satisfied, and he prays judgment for his costs and charges

in this behalf.”

At the trial, at Hamilton, before Sullivan, J,, on the

plaintiff’s own evidence, it appeared that the payment of

the £28 12s. Qd., set out in the second plea had been made,

before action brought, and that the defendant had acknowl-

edged he owed £77 9s. bd., but disputed one item of charge

for horse hire; and the ])laintiff went into further evidence

as to this particular charge, giving no evidence as to the

residue of his account, except the defendant’s acknowleg-

mentthathe was willing to pay as much as £77 9s. 5cZ.

though perhaps he did not owe so much, but he would not

pay the demand for thirteen and a half months’ hire of a

horse. On the defence the defendant, who also gave evi-

dence in his own behalf, swore that he tried but could

not get a settlement with the plaintiff; that ho went to

the plaintitf for the purpose of settling, and offered him
£G0, payable in instalments

;
that the plaintiff then

claimed no more than £71
;
that the defendant being sued,

determined to pay enough, and even more than ho admitted

was owed, into court, to cover all excojiL this claim for

horse hire, which he swoi'c he did not mean to j)ay for, as

he agreed with the plaintiff he was to have the horse for his

keep. His counsel put (questions in order to show that the
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other part of the account was charged too high, so that the

money paid into court would overpay what was really due,

apart from the disputed charge, and might be enough, per-

haps, to satisfy any sum which the jury might think the

plaintiff entitled to for the claim of horse hire; but the

learned judge overruled this
;
and the case went to the jury

with a direction that if they believed the defendant under-

took to pay what was right for the hire of the horse, they

should give the plaintiff a verdict for that amount
;
while if

in their opinion the defendant was to have the horse for his

keep, or if the horse was worth no more than his keep (of

which there was some evidence), then the verdict should

be for the defendant
;
and that on the issue of payment of

the 28Z. 12s. Qd., defendant was entitled to a verdict. The
jury found for the plaintiff on the first issue, damages 10?;

and for defendant on the second.

Martin, obtained a rule nisi for a new trial, for misdirec-

tion
;
and for the reception of improper, and the rejection

of proper evidence. He principally relied on the effect of

the plaintiff’s replication taking the 77?- 9s. 5^?., out of court

—insisting that the plaintiff had debarred himself from any

further claim. He cited.Mead v. Bashford, 20 L. J. (Ex.)

190; Story v. Finnis, 20 L. J. (Ex.) 144.

Draper, J., delivered the judgment of the court.

On the pleadings there was an issue to be tried by the

jury, and the replication to the defendant’s third plea did

not waive or supersede the necessity of a tidal for this pur-

pose, for the plaintiff only accepted the money paid into

court in satisfaction of the causes of action in the introduc-

toiy part of the plea mentioned,which are as to 106?. Is.llt?,,

while the general issue is pleaded to all but the 106?. Is. lie?.,

and the question remains whether the plaintiff” has a cause

of action not covered by the 106?. Is. lie?., and the causes

of action covered bj that sum. This question arises entirely

upon the evidence. As the pleadings stand, the declaration'

is large enough to enable the plaintiff to establish a claim

bej^ond the cause of action admitted, and if the evidence

does establish this, there is nothing in the form- of the plead-

ings to prevent his recoveiy—Cauty v. Gyll, (4 M. & Gr-

907) clearly shews this.
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ISTow, upon the evidence nothing cun be clearer than that

the defendant did not pay the money into court to satisfy

the plaintiff's claim for the hire of his horse, for the defen-

dant expressly denied all liability on this item, and the

plaintiff’s evidence was given to establish it. This was

the whole question for the jury on the plea of non-assump-

sit. The defendant selected this item from the plaintiff’s

account as the one which he would deny, and himself

applied his payment into court to all the other items.

After this he cannot, I think, be permitted to turn round^

and insist that because the particular item might, accord-

ing to the form of the pleadings, have been part of that

to saCisfy which he paid money into court, the court and

jury V7erc bound to disbelieve his own assertion to the con-

trary, and to find this item satisfied, because the plaintiff

did not give evidence of other items amounting to £106 Is.

lid. The third plea was an admission that the plaintiff

had some cause ofaction for which he was entitled to recover

to the amount of ;^77 95. 5rl, and the evidence clearly

shewed that such admission was not intended by the defen-

dant to extend to the hire of the horse. The admission was

therefore of the plaintiffs right exclusive of this latter

claim, which was properly left to the jury. The case of

Story V. Finnis (20 L. J. Ex. 144, 6 Ex. 123), relfed on in

the argument, is clearly distinguishable, while the case of

Bumbelow v. Whalley, of which a short note is given in 12

Q. B. 1042 (a), strongly supports the opinion already ex-

pressed, that there is nothing in the form of the pleadings

in this case to prevent the plaintiff’s recovery; and Holland

V. Hopkins (2 B. & P. 243) in principle supports the view

he contends for. The rule will therefore be discharged.

Buie discharged.

Gunn v. Dickson, Playter, Elgie and Bell.

Action apahist Carriers—Nonjoinder—Evidence oj improper conduct.

In an action against four, the declaration stated that the defendants
were proprietors of a eoniiuon stage coach for carrying passengers from
T. to B.

;
that they received the plaintifl as a passenger for certain

reward in that behalf
;
and by reason thereof it became and was the

defendants’ duty to use duo care and diligence in conveying the plain-

fa) Now reported at length in 10 Q. B. 397.
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tiff
;
yet they, not regarding their duty, did not use due dilligence,

&c., but by reason of the carelessness and improper conduct of the
defendants by their servant in conveyance of the plaintiff, he was
thrown off of the said coach and injured, &c.

Held, that upon this declaration a verdict might be given against three
of the defendants, and for the other.

Held, also, that negligence and improper conduct were sufficiently

shewn by the evidence.

The plaintiff declared that before and at the time of

the committing of the grievances, &c., the defendants

were the proprietors of a common stage coach, used by
them in carrying passengers from Toronto to Bradford for

hire
;
that the defendants being such proprietors, to wit, on

the 2nd of September, 1852, received the plaintiff in their

coach as a passenger to be carried from Toronto to Bradford,

for reward to the defendants in that behalf
;
and by reason

thereof it became and was the defendant’s duty to give

due care and dilligence that the plaintiff should be conveyed

from Toronto to Bradford as aforesaid, as such passenger

by the said coach
;
jmt, that defendants, not regarding their

duty in that behalf, did not use due care in causing the

plaintiff to be conveymd from Toronto to Bradford as such*

passenger by the said coach, and then conducted themselves

so carelessly and improperly in that behalf, that by reason

of the carelessness and default, and improper conduct of the

defendants, by their servant, in conveyance of the plaintiff

&c., he the plaintiff was then thrown off the said coach and

cast upon the ground, and greatly bruised, &c.—laying

special damage.

The defendants pleaded—1st. Not guilty—2nd. That they

were not, nor was any or either of them, at the said time

when, &c., the proprietors or proprietor of the said stage

coach in manner and form, &c.—3rd. That the defendants

did not, nor did either of them receive the plaintiff upon the

stage coach as a passenger, to be carried or conveyed as in

the said declaration mentioned.

At the trial, at Hamilton, before McLean, J., there was

positive evidence given that Playter, Dickson, and Elgie

were proprietors of the coach at the time. There was no

evidence to shew Bell a partner, and therefore he was

acquitted.
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The accident seemed to have been occasioned by a fore-

wheel coming off, not being properly secured, according to

the evidence of the driver in charge. The nut was known
to be loose—a pin or key was put through the axle, but it

was not secured by a leather running through the end of it,

as the others were, and it came off. The stage was over-

turned, and the plaintiff, who was sitting outside, was

hurt. At the time of the accident a passenger was driving,

and there was evidence that he was driving fast down a

declivity, the horses cantering.

A verdict was given for the plaintiff for £25, against

Playter, Dickson, and Elgie
;
and for the defendant Bell.

Eccles moved for a new trial on the evidence. He con-

tended that in this action the plaintiff could not recover

against some of the defendants only, but must *succeed

against all, or could not recover against any—Wilkes v.

Flint, 4 O. S. 19.

2ndly. That the evidence did not support the declaration

in regard to the cause of the injury.

3rdly. That the evidence did not prove the defendants to

be liable—they were not shewn to be the proprietors.

Cur. adv. vult.

Eobinson, C. J., afterwards delivered the judgment of the

court.

We think there is no legal difficulty in this case. Upon a

declaration framed as this is, the plaintiff may properly be

allowed to recover against one or more of the defendants,

though he may fail against the others. The case of

Brotherton v. Wood (3 B. & B. 54), is perfectly similar,

and was well considered—Govett v. Eadnidgc (3 East. 62),

Ansell V. Waterhouse (6 M. k S. 385), and Pozzi v.

Shipton (8 A. & E. 963), all equally support this verdict

against the objection of non-joinder. Then, as to the

evidence : Tt cannot bo said that the verdict against the

three who were found guilty, is contrary to evidence, or

without evidence
;
for it was sworn by their driver that they

wore the proprietors, and the defendants in moving against

the verdict have not denied it.

As to the case on the merits: The declaration charges in
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general terms that from the carelessness and improper con-

duct of the defendants and their servants the plaintiff was

thrown from the coach, and much injured. It was negli-

gence and improjier conduct to allow a stranger to drive.

There was evidence that he was driving too fast down
hill when a fore-wheel came off, which may well have

occurred from the jarring occasioned by the too .rapid

motion displacing the lync'h-pin which confined the wheel.

The driver knew, as he swears, that the nut which kept on

that wheel was loose; and j’et relying as he did on the

lynch-pin, he knew also that that pin was not secured as

is usual, and as the others were, by anything put through

the end of it which would prevent its coming out. We
think the evidence sufficiently accorded with the declara-

tion. It has been held to be in sindi cases sufficient

facie proof of negligence that the coach breaks down, until

it shall be shewn that the fact arose from some defect which

with common care could not be detected, as by tlie axle-tree

suddenly breaking where there was no flaw visible.

Eule refused.

Eegina V. Deane.

An indictment for receiving stolen bcank notes did not conclude contra

formam statuti: Held, bad.

The defendant was indicted at the quarter sessions for the

county of Middlesex for unlawfully receiving certain bank

notes, the property of one William Slee, by a certain person

to the jurors unknown lately before feloniously stolen,

taken, and carried away. The indictment did not con-

clude against the form of the statute, and on that ground

Becher, for the defendant, moved after a verdict to arrest

the judgment. The point was reserved for the opinion of

this court.

Eobinson, 0. J., delivered the judgment of the court.

The only question can be whether the effect of either the

46th or 47th clause of 4 & 5 Yic. ch. 24, is to cure the excep-

tion. They are in the same language as the corresponding

clauses in the English statute 7 Geo. lY. ch. 64, secs. 20,

21 ;
and in Pearson’s case (4 0. & P. 572, & 5 0. & P.
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121) it was held by all the judges that those provisions did

not dispense with the necessity of laying the offence to be

against the statute, where it was not an offence at common
law. We must be governed by this authority, for it is plain

that but for the statute, which makes it an offence to steal

bank notes, it could be no crime to receive them knowing

them to be stolen; and I do not indeed see how it happened

that this offence was not charged as a felony under the

46th clause of our statute 4 & 5 Vic. ch. 25.

Eegina V. Walker.

An indictment for obtaining money under false pretences, must con-

clude, contra formam statuti^ and must state to whom the money
belonged.

Indictment for obtaining money under false pretences

—

without any conclusion contra formam statuti. This ex-

ception was taken by Becher for the defendant at the quar-

ter sessions, in London
;
and also another exception

—

that it was not averred that the moneys obtained by
such false pretences were the moneys of Joseph Seabrook,

the person.alleged to have been defrauded.

The judgment was stayed, and points reserved for the

opinion of this court.

Eobi'nson, C. J., delivered the judgment of the court.

There is no doubt that the indictment is insufficient, and

we think on both grounds. Such a false pretence as is set

out in the indictment comes clearly unaer the statue 30

Geo. II,, ch. 24, and our own statute, but would not bo in-

dictable at common law
;

and this being so, the same
necessity exists in this case as in the other, against Deane,

of charging that it was against the form of the statute.

And upon the other point—that the indictment ought to have

alleged the money obtained by the false pretence to have

been the money of the person defrauded—the case refer-

red to by Mr. Bccher, of the Queen v. Martin (8 A. & E.

431), is an express authority in support of the objection
;

the Queen v. Parker (3 Q. B. 291) is to the same effect
;

also Douglass v. McQueen (13 Q. B. 80).

In both cases wo arc of opinion that the judgment must
-bo arrested,

30 10 U. C. Q. B.
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Curtis and Wife v. Jarvis.

Ejectment—IJj. & 15 Vic. ch. 184—Mesne profits.

A plaintiff in ejectment claiming substantialvclamages must give notice
as the act directs, and proceed for such damages at the trial of the
ejectment, otherwise he waives his claim, and can maintain no action
afterwards.

The court refused to disturb a verdict for the defendant, though the
plaintiff was strictly entitled to nominal damages.

Trespass for entering and expelling the plantiff from the

possession of certain land, with another count for destroy^

ing grass and crops, &c.
.
In both the trespass was laid on

the 1st of April, 1851.

Pleas— 1. Setting forth that since the new ejectment act

these plaintiffs brought an action of ejectment against this

defendant for the same premises, which was tried on the

6th of May, 1852, the defendant having appeared
;
and that

the jury being sworn to assess the damages, as the act

directs, by reason of the trespass alleged in that action,

assessed them at one shilling
;
and that on the 28th of

June, 1852, judgment was thereupon entered : that in that

action no notice was served, under the statute, of an inten-

tion to claim substantial damages
;
and that the damages

claimed in this action are the same damages which the jury,

in that action of ejectment, were sworn to assess—Second

plea—to the same effect, in a shorter form.

The plaintiff replied to the 1st plea, that the trespasses

and causes of action in the first action mentioned in hte

plea, were not the same tresspasses and causes of action as

those for which this action is brought.

2ndly. The same answer to the second plea.

In opening the case the plaintiffs’ counsel stated that he

was going for damages sustained by the defendant’s wrong-

ful occupation previous to the judgment in the ejectment,

as the plaintiff had in that action served no notice of inten-

tion under the statute to claim substantial damages.

The learned judge held that by giving no such notice

the plaintiff must be considered to have waived any claim

to damages by reason of that occupation, and rejected evi-

dence of such damage.

Then the plaintiff’s counsel proceeded to make out a

claim to damages by reason of occupation and the trespasses
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committed on the premises by the defendant after the trial

of the ejectment or rather after bringing of that action; and

he proved that after the trial of the ejectment the defendant

turned many cattle and sheep into the plaintiff’s meadows,

which remained there several weeks
;
and the defendant

continued in possession for two months after the trial
;
and

that in consequence of the damage done by him during the

time to the meadow the plaintiffs- had a much less abundant

crop of hay than they had the year before.

The defendant gave evidence in his own behalf at the

trial, and swore that he continued in possession from the

2nd of April, 1852, (the time the ejectment was brought), to

the 19th of Ma}' : that in that time he ploughed and sowed

three acres of oats, and seeded some nine acres v/ith clover

and timothy, and ploughed twelve acres for spring crops,

and three for summer fallow
;
that the season wdiich fol-

lowed was a bad season for hay : that the spring was late

and that the injiny done to the meadow by the cattle was

consequently but little. Another witness swore that the

crop of hay in the meadow was a good crop for the season.

The learned judge told the jury that the plaintiffs were

entitled in this action to a verdict for any damage which they

should find the plaintiffs had reall}^ sustained and for which

they could not have recovered on the trial of the ejectment

on account of their having accrued subsequently to the bring-

jng of that action
;
and that at any rate he thought the

plaintiffs were strictly entitled to nominal damages by
reason of the subsequent occupation. The jury, however,

found for the defendant, considering, probably that the

plaintiffs were benefited by what the defendant had done on

the farm since the 2nd of April, 1852, rather than injured

and that it was vexatious to bring this action after tlio

plaintiffs had got possession under their judgment.

Bead, (with whom was J. Duggan) showed cause against a

rule nisi for a new trial. They cited Bagot v. Williams, 8

B. k C. 235.

D. G. Miller contvii.

BoniNSON, C. .T., delivered the judgment of the court.

It is clear from the manner in which the plaintiffs’ counsel
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opened his case at the trial that he brought his action in or-

der to recover substantial damages for the occupation which

preceded the bringing of the ejectment. He could not be

allowed to recover in this subsequent action for any such

damages. The defendant had appeared in the ejectment :

the plaintiff was therefore in a situation to claim in that

action whatever bethought he was entitled to up to that

time, provided he had given notice, as required by the

statute 14 & 15 Yic. ch, 114, that he intended to claim sub-

stantial damages. If he omitted to give such notice, he

waived any such claim and could bring no action after-

wards on that account. This being so it was natural that

the jury upon the trial should not be inclined to support

the action upon a different ground from that on which the

plaintiff had brought it. The direction given by the learned

judge was not one of which the plaintiffs could complain,

for he told the jury that on the issues the plaintiffs were

entitled to a verdict for nominal damages at least; and as

to any further damage, that would depend upon their opin-

ion after the evidence they had heard as to whether the

plaintiffs had in truth sustained damage, from the occupation

proved, with all the attendant circumstances. If the jury

had found nominal damages for the plaintiffs we should

not have interfered, and it would be contrary to the prin-

ciples on which new trials are granted, if, in the absence

of any misdirection, we should grant a new trial in order

to compel the jury to rind a nominal verdict, where in the

opinion of the jury no real injury had been sustained. That

the jury may take into their consideration improvements

made, and allow them to go in mitigation of damages, even

to the extent of reducing the verdict to one merely nominal,

is clear.

Rule discharged.
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The Trustees of the Eoman Catholic School of Belle-
ville V. The School Trustees op the Town of
Belleville.

Common School Act, 13 d' llf. Vic. chap. —Separate Schools, in what
fund entitled to share

The court refused to interfere by mandamus on 'the applicatien of the
Trustees of the Roman Catholic School of Belleville, to compel the
School Trustees of the town to pay over to them a certain sum claim-

ed as their share of the common school fund.

1st, Because it could not be said to be clear and without question what
sum the applicants were entitled to, or in what fund they had a right

to share under the provisions of the act.

2nd. Because the applicants, before coming to this court, should at least

have been able to shew that they had submitted their complaint to

the Local or Chief Superintendent, and that he had refused to enter-

tain it ;
and quaere whether the decision of the Chief Superintendent

upon such a comp’aint would not be final.

3rd. Because the application should not have been made on behalf of

the trustees, but on that of the teacher of the separate school, as being
the person entitled to the money.

Semhle : That what a separate school established under the 19th section

of the act is entitled to share in, is the sum apportioned by the Chief
Superintendent put of the government grant, and the sum, at least

equal in amount, raised by local assessment for the payment of teach-

ers.

Richards^ in last term, obtained a rule on the Board of

School Trustees of Belleville, to shew cause why a manda-

mus should not issue, commanding them to pay to the Trus.

tees of the separate Eoman Catholic School of the town of

Belleville, or to give an order to the trustees of the Separate

Eoman Catholic School upon the treasurer of the town, for

the sum of 50Z. towards payment of the salary of the teacher

of the said separate Eoman Catholic School for the present

year; or the sum of 46/. 11s. ^d. beung the share to which

the said separate school was entitled of the sum of 200/. of

the common school fund of the town, paid to the other

teachers of common schools, for their first half year’s

salaries for the pi'csent year; or the sum of 40/. being the

share of the said 200/. to which the said school was entitled,

or such other sum as this court may think said separate

school entitled to.

This rule was served on the scci-etary and chairman of

the Board of School Trustees.

Before moving for the rule the Trustees of the Eoman
Catholic School had served a wi’itten demand upon the

general Board of School Trnstees for Belleville, requiring

the Board to paj^ them for their teacher a proportion of the
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200/. school money paid by them to tlio foui* teachers

employed by them for the first six months of the year

(l?r)2), according to the average attendance of scholars at

their said separate school, taught one Mason, for the

said six months, as compared with the average attendance

at all the other schools during the said period, specifying

the averages of the several schools, and shewing thereby a

claim for Mason’s school to the sum of GO/. 14s. 8d
;
or to

apportion the 200/. among the four common schools and

the separate school teacher, in proportion to tlie average

attendance of scholars, in which case 46/. 11s. 9d. would be

the sum to which such separate school was entitled.

It was shewn that the Board of School Trustees for

Belleville estimated for 672/. 14s. 10J<i. “ for the part of the

year 1852 unprovided for,” and called upon the Town
Council to raise that sum by assessment; “for common
school purposes for 1852,” which sum was by the Council

directed to be raised.

This sum was—for four teachers 300/.; improvements to

school houses 140/.; ditto for ventilation 75/.; with other

items for rent of school houses, maps, and apparatus, and

other contingencies.

And this sum was in addition to 189/. 7^. lOJ^/., estimat-

ed for at another time in the same year for similar purposes;

the two sums amounting to 861/. 2s. ^d.

It was sworn in answer to this application “ that for the

year 1852, there was apportioned by the chief superenten-

dent of schools to thelown of Belleville 90/. 8s. Gd., and the

like sum raised by local assessment for the purposes men-

tioned in the 40th section of statute 13th and 14th Yic. ch.

48; that on the 9th ofNovember, 1852, the treasurer paid to

one of the trustees of the separate Eoman Catholic School,

upon the order of the Board of Trustees, 21/. 13s. 4d. as and

for an apportionment and proportion of the school fund of

1852, due to the teacher of the separate Eoman Catholic

School, for his services during the first half of that year,

and that the said trustees accepted the same; that according

to the statement made by the trustees of the Eoman Catholic

School, in their demand served upon the School Trustees of
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Belleville, the average number of scholars attending the

common schools for the year was 326, and those attending

the separate Eoman Catholic school 99
;

in all 425 : that

during and for the year 1852 there was apportioned by the

chief superintendent of schools to the town of Belleville

£90 Ss. 6d. which, with an equal sum raised by assess-

ment makes £180 17s. Od. which sum the school trustees,

considered to be, and are advised by the chief superinten-

dent that it constitutes the school fund of the town, out of

which the teachers of the separate school should be paid

in proportion to the average number of his scholars, and

the average number of the scholars of the common schools

on the 1st of July, 1852; that such proportion was estima-

ted by the school trustees to be for the half year £21 Is. 3d.,

which sum they paid to the Boman Catholic school trustees

and rather over, viz., £21 3s. 4d.

Vankoughnet, Q. C, shewed cause.

The clauses of the statute bearing upon the question, and

referred to in the argument, are noticed in the judgment.

Robinson, C. J.—The learned counsel employed in this

case have been very industrious in dissecting and compar-

ing the various provisions of the Common School Act, and,

have argued on both sides very ably; but I think without

much confidence that the court would be able to bring

themselves to any perfectly clear and satisfactory conclusion

upon the question of what should be taken to constitute the

fund in which each separate Protestant, or Roman
Catholic, or colored school is to share under the 19th clause

of the statute 13 & 14 Yic. chap. 48.

We must remember that this is an application for a

mandamus to compel the School Trustees of Belleville to

make pa^^ment to the teachers of the separate Roman
Catholic School of something which, according to some of

the alternatives in the rule, would be in addition to the

sum which’ the average attendance of pupils in the school

would slicw tl)cm to be entitled to undei* the 19th section

of the act, as the due shai e of such school out of the school

fund, unless we taUe the woids “school 1‘und” used in

the 19th clause to com})rehend something more than in the
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40th clause is desci-ibed as constituting the common school

fund of the town
;
that is to say, ‘‘ the sum of money-

apportioned annuallj^ by the chief superintendent of schools

to each county, township, city, town, or village, and at least

an equal sum raised annually by local assessment, for no
other purpose than that of paying the salaries of qualified

teachers of common schools.”

If we should issue a writ, as prayed, commanding the

desired payment to be made, it could only be because we
see it to be beyond question that it is the public duty of the

school trustees to do what has been demanded of them, and

what they have refused to do. If the least doubt re-

mained on our minds as to the proper construction of the

statute in this respect, it would be wrong to grant the writ,

because when granted it must be obeyed
;
and we must

take care not to place any one in peril of a contempt for

refusing to violate an act of parliament.

I think, in order to form an opinion upon the question

it is material to consider the following sections of the act:

12th, 9th sub-section, and the second head of the 19th sub-

section of the same clause; also, the 18th, 19th; 24th, sub-

section 6 ;
27th; 35th, sub-section 5; and 40th and 45th;

and I have some doubt whether the 35th section, part 5^

does not make the chief superintendent the proper tribunal

for determining all claims upon any part of the school fund

:

unless what the present applicants desire to share in forms

part of the “ school fund,” it is quite clear they can have dq •

right under the 19th clause of the statute to share in it. If

it does form part of the “ school fund,” then the 35^th clause

provides that the chief superintendent is to decide “upon
all matters and complaints submitted to him, which involve

the expend ituj’e of any part of the school fund;” and the

applicants, before they come to this court with any com-

plaint, should at least be able to shew that’ they have

submitted their complaint to him, and that he has refused to

entertain it, for a mandamus is the proper remedy in those

cases only “ in which a party hath a clear right to have a

thing done, and hath no other specific means of compelling

its performance”—(8 East. 219).
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It does indeed appear by the papers before us, that the

chief superintendent has been referred to by the general,

board of trustees on the subject, and that his opinion has

been obtained
;
but it is the parties complaining who should

first submit their complaint to him in a formal manner, and

ask for redress. Whether his judgment, given upon such a

complaint, would not be final, is not a question at present

before us.

We must assume that all parties desire only what is right,

though they may differ in their opinion upon the effect of

the statute. I own, for my own part, that I find it no easy

matter to satisfy myself as to what the legislature really did

mean in regard to the point which has been discussed before

us; and the difficulty, I dare say, has been occasioned, as

was intimated in the argument, by the 19th clause having

been inserted in the act during its passage through the leg-

islature, by some gentlemen who did not, and could not, per-

haps, under the circumstances, take the time and pains nec-

essary for adapting the other provisions of the act to its rer

ception.

(
Under the doubt which at present surrounds the question,

gnd considering also the provisions which refers all parties

in the first place to the chief superintendent with their

conrjplaints, I do not think wo can grant a mandamus; but

if it can be of any use to state the impression which rests

.upon my own mind after a consideration of the statute, I

have no objection to say that I think, as the act now stands,

yhat a separate school established under the 19th ebause is

entitled to share in is the sum apportioned by the chief

sujjerintendcnt cut of the government grant, and the sum
—'Which cannot bo less, but m;iy be more—which has been

raised by local assessment to meet that grant; raised, I

mean, /or payment of teachers generally^ and not upon an esti-

mate for uspecitic purpose.

il cannot make out quite clearly, without seeing more
than is in the papers before us, whether the school trustees

did or did not estimate for more than a sum equal to the

government allowance, to foim a fund for paying their

common school teachers genei-ally; if they did, then it
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seems to me the Eoman Catholic trustees bad a claim to

share in the whole of such sum, added to the government

allowance, according to the average attendance of pupils at

their school.

For the reasons I have given I think the rule for a man-

damus should be discharged, but not with costs.

Burns, J.—In my opinion the application on the part of

the trustees must fail, because they are not the parties who
by law have a right to the money appropriated to, or that

should be appropriated to the separate school. The appli-

cation is made as if the school trustees were the parties to

receive the money, and deal with the teacher they were

to employ. I do not think such is the construction of the

act. The 19th section, in providing for separate schools,

says, “ That each such separate schools shall go into

operation at the same time with alterations in school sec-

tions, and shall be under the same regulations in respect to

the persons for whom such school is permitted to be

established as are common schools generally.” The trus-

tees would seem to understand the pr'ovisions of the

legislature in the light of appljdng to their school, because

the teacher they employ has qualified himself to teach by

an examination, and by having obtained the necessary

certificate. In this respect they are, I think, quite right;

but at the same time their school was subject to the regula-

tions which the act provided for as to others. Under the

8th clause of the 24th section, the duty of the board of

trustees is to give the teacher orders upon the treasurer for

the sum or sums of monej’ which shall be due him. In

the case of schools in townships, the trustees of the school

section divisions give the order to the teacher upon the

local superintendent—(see clause 6, of section 12); and the

local superintendent again gives orde!‘s to the teacher irpon

the treasurer— (see clause 2, of section 31.) Whichever

way the school trustees are constituted, whether in a

united board or in school section divisions, the money due

to the teacher does not pass through the hands of the

trustees, and thei'e is no dilference in this i-espect between

the separate schools and the common schools generally.
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We could not therefore direct the money to bo paid to the

trustees of the separate school, for the teacher is the

person entitled to it, and it is he to whom any order must

be made.

I quite agi-eo with his Lordship the Chief Justice also in

thinking that, supposing the application could be enter-

tained on behalf of the trustees of the separate school, yet

before it could be granted it must be shewn to us that every

other remedy has been tried and'has failed. It is the duty

of the municipalitj" to appoint annually a local superinten-

dent. This officer is quite independent of the board of

school trustees or the trustees of school section divisions,

being elected or chosen by another body than that wffiich

elects the trustees. By the 7th clause of section 31, a por-

tion of the duties of this officer is ‘*to decide upon any

other questions of difference which may arise between inter-

ested parties under the operation of this or any preceding

act, and which may be submitted to him
;
provided always,

that he may, if he shall deem it advisable, refer any such

question to the chief superintendent of schools; provided

also, that anj^ aggrieved or dissatisfied party, in any case

not otherwise provided for by this act, shall have the right

of appeal to the chief superintendent of schools.” Then,

again, in enumerating what the duties of the chief super-

intendent shall be, it is by clause 5 of section 35 enacted

that he shall “see that all moneys apportioned by him be ap-

plied to the objects for which they are granted
;
and for that

purpose to decide upon all matters and complaints sub-

mitted to him (and not otherwise provided for by this act)

which involve the expenditure of any part of the school

fund.” I do not define how, or in what way the appli-

cation should be, whether to the local suiierintcndcnt in

the first instance, and then by wa^- of appeal to the chief

superintendent, or whether it may be made in the first

instance to the chief su])erintendcnt
;
but I have quoted

the duties of both officers to shew that the legislature

has provided a domestic forum for questions to be deter-

mined. Is the j)resent case tlien a jioint which might be

brought before the chief superintendent? It may bo said
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that it is purel}^ a legal question,and that the legislature did'

not mean such to be determined bj’ an officer who perhaps

might not be versed in legal distinctions. That argument

is however answered by the ffict, that in the 18th clause of

section 12, and in section 11
,
the legislature has

,

provided

for certain differences and disputes, and of a character, too,

which may involve legal considerations, to be disposed of

and determined by arbitration. The quesiion then is,

whether the present case comes within the terms of clause

5 of section 35, and I think it does. In such a case as the

present it would be quite competent for the trustees to com.

plain to the superintendent that their teacher was paid dif-

ferently from the fund than the other teachers, and so they

could obtain his decision. That decision might be against a

party who, notwithstanding, had a legal right, but then it

would not be final, or the board of trustees might think it

wrong, and thus by resisting take the opinion of a court of

law as to the construction of the act. There may, however,

bo no necessity to go to a court to obtain an opinion,because

the decision of the superintendent may be acquiesced in by

all parties. It appears to me,- looking at the whole scope of

the act, that it was supposed the affairs of the schools might

be managed by means of arbitrations and references to the

local superintendent and the chief superintendent, without

troubling the courts.

As it has been desired by both parties, I have no objec-

tions to express an opinion upon the point in issue between

them, as to what constitutes the school fund. The school

fund is, I think, not only the sum granted by the legisla-

ture, and the equivalent sum raised by the municipality,but

•also whatever beyond the equivalent sum the municipality

shall think proper to raise for the purpose of paying

teachers. The whole money so raised, together with the

sum apportioned from the government grant, forms the

.school fund.

Draper, J., concurred.

Rule discharged..
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Eolker et al. V. Fuller.

Crown Office—Practice.

The court refused a rule to set aside a Ji. fa. because issued by the officer

at his own house before office hours.

On the 11th of February, 1853, a clerk of the attorneys

for the plaintiffs in this suit (Messrs. Crawford and Hagarty)

went to the crown office between the hours of nine and ten,

a. m., the hour for opening the office being ten o’clock, and

finding no clerk there, went to the private residence of Mr.

Pearson, a clerk who issues writs in the crown office for Mr.

Small, the clerk of this court, and obtained from him a writ

offieri facias upon a judgment in this case which had been

entered before that day. He took that writ immediately to

the sheriff, and placed it in his hands ten minutes before ten

o’clock. At the opening of the office, at ten in the same

morning the clerk of the plaintiffs’ attorney, in another suit

against this defendant, was in attendance, and entered judg-

ment, and took out a writ of fi. fa., which he delivered to

the sheriff a few minutes after ten a. m., on the same day.

Cameron, (i. C., for the plaintiffs in the latter suit, moved
to set aside the fi. fa. obtained in the former, as having been

irregularly and illegally issued.

Eobinson, C. J,, delivered the judgment of the court.

.. We find no authority, and none was cited, for holding that

this writ should be set aside as having been issued illegally.

Itds not objected that it was not sealed and issued by the

proper officer, but only that the officer issued it an earlier

hour than is appointed for the opening of the office. We
take it that the appointing office hours during which the

iOffico must be kept open for the despatch of business is a

regulation for the convenience of suitors, that they may
know when they' will certainly find the office open. But we
have found it nowhere held that an officer of the court is not

competent to act before or after office hours, as ho has been

always hold competent to act on those holidays when ho is

not bound to attend in his office at all.

The cases in which the courts have boon called upon to
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check iho unseemly practice of officers exacting exorbitant

fees for issuing writs on such days as I have referred to

—

Figgins V. Willie (2 Bl, Kep. 1186), Sparrow v. Cooper

(Ib. 1314), Pater v. Croome (7 T. K. 336) Martin v. Bold

(7 Taunt. 182), seem to furnish clear ground for assuming

that it was allowed to bo in the discretion of the officer to

act or not at such times, though the court discountenanced

the exaction of excessive fees when the office was closed.

It might lead*sometimes to very unfortunate consequences

if process could not be obtained out of the regular office

hours. In the present case, that party who obtained the

execution in the manner complained of, had entered his

judgment in the ordinary course, and he obtained no undue

advantage when he got his execution before a party whose

judgment was not yet entered. It may be that if that

officer who issues writs were to accede readily to such a re-

quest as was made in this case, it would lead, in the struggle

for priority, to a practice that the profession would find very

inconvenient; but a check is not unlikely to be imposed,

from the inconvenience which it would occasion to the officer

himself. We think we must refuse the rule in this case.

Pule refused.

Daniels v. The Municipal Council op the Township op
Burford.

Illegal resolution acted upon, and therefore not rescinded.

The court refused an order to rescind a resolution of a municipal coun-

cil, authorizing the reeve of the township to draw a draft on the trea-

surer in favor of certain members of the council for their services as

such up to the 13th of August, 1851,—because such resolution was
spent and inoperative

;
and therefore although illegal, no object

could be gained or redress afforded by setting it aside.

D. Gr. Miller obtained a rule nisi to shew cause why a

resolution of the Council passed on the 13th of August, 1851,

authorizing the reeve of the township to draw a draft on

the treasurer in favor of each of the members of the Council,

for their respective services as such, should not be rescinded

;

and why the said Council should not pay the costs of this

application.
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This was moved on an affidavit made on the 7th of June,

1852, of one Lawrence Daniels, a justice of the peace, and a

freeholder and householder residing in the township of Bur-

ford, who swore that the paper annexed to his affidavit was

a true copy of the resolution, and was received by him from

the clerk of the muicipality of Burford, who refused to affix

the corporate seal to it, because he said that would make it

a by-law.

He swore that he believed that under this and similar

resolutions the municipality had from time to time taken

remuneration for their services as councillors contrary to

law; and that they had done this under resolutions rather

than pass by-laws for the purpose, in order to avoid being

compelled to refund
;
that the present members (1852) of

the municipality had, under colour of the said resolutions,

received considerable sums of moneys belonging to the said

township for their services as councillors, which the depo-

nent desired should bo refunded to the treasury for lawful

purposes.

The order ran thus—“Moved by Mr. Muir, and seconded

by Mr. Perley, and resolved—that the Eeeve be authorized

to draw a draft on the treasurer of this tqwnship in favour

of each of the members of this corporation, for their respec-

tive services for the council from January 1st, 1851, to the

13th day of August, inclusive, of the same year, at the rate

of five shillings per day, as follows : B. Bounds, 14 days, C.

S. Perley, 14 days, B. Muir, 14 days, J. B. Henry, 13 days,

Charles Hedges, 10 days—Carried.”

At the foot was a certificate of George Green Ward,

Township Clerk of Burford, dated 7th of June, 1852, that

this was a true copy of a resolution passed by the Munici-

pality of the Township of Burford on that day.

M. C. Cameron shewed cause.

Bobinson, C. J., delivered the judgment of the court.

The resolution moved against only authoi’izcd one pay-

ment to be made
;
that is of wages to each member of the

Council on and up to August, 1851. Tf there has been any
payment of a similar kind made since, it could not have

been made under this resolution, for it authorizes no pay-

ment to be made for any period beyond August, 1851.
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Whether wages up to that time were paid as that resolution

or order directs, is not distinctly stated, but we assume that

they were; still it is clear that the order is not a continuing

authority in its terms, and if spent and inoperative, there is

no object in setting it aside, if we had clearly the power to

interfere.

It was undoubtedly a violation of the law, for which any
party entitled to complain may take such remedy against

the treasurer or otherwise as he may be advised. The set-

ting aside of the resolution, which on the face of it is illegal,

and a mere nullity, is not necessary in order to clear the

way for any remedy, for it can sanction nothing that has

been done under it, It would bo idle in this court to enter-,;

tain motions made at any distance of time to rescind ordci^

of corporations, which, however illegal, can no longer affect

any one.

We take it for granted that this application is made to us

not under the idea that we can interfere in such a case

under that clause of the 12 Yic. ch. 81 which authorizes

us to quash by-laws which we shall find to be illegal,* but

that we are called upon to exercise the common law juris-

diction of this court, which enables us to keep corporations

of this description, instituted for the purposes of govern-

ment, within the bounds of their charter. It is not because

we are satisfied that we have no such jurisdiction that we
decline to interfere, nor because we consider that the

corporation in question had any right to make such an

appropriation of this public money
;
but because no redress

would be afforded, nor any object gained, by doing what we
are asked to do, and because, if we made this rule absolute

we might on the same principle be called upon to rake into

the proceedings of every municipal corporation from the

beginning, in order to pronounce upon the abstract question

whether any such proceeding was legal, though no practical

result could follow from our decision.

The Council ought to have been aware that if it were le-

gal to remunerate their members at all (which in other si-

miliar cases (a) we have held it could not be) they could

only do that properly by a by-law. Then, adopting the

(a) See Wright v. Municipal Council of Cornwall, 9 U, C. R. 442.
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irregular proceeding of a resolution, or order, exposes them

to the suspicion of desiring to evade the provision of the

Municipal Act which subjects illegal by-laws to be quashed.

ItJ ought at once to have occurred to them that it could

not be right for them to do that informally which they had

no power to do directly and formally. And it would be

well for all who take part in the illegal appropriation of

public moneys by a similar proceeding (as well the Council-

lors who make the order as the treasurer who obeys it) to

refli^ct that there is a civil or criminal remedy in such cases,

if not both. The treasurer shotild not pay money upon an

illegal order, for an act of Parliament should be regarded

by him as a higher authority than the resolution or by-law

of a corporation created by Parliament.

I refer to the cases of Stable v. Dixon (6 East 169), and

of'Eex V. Williams (3 B. & A. Al. 215), as bearing by anal-

ogy, upon this case. For the reasons which I have given we
discharge this rule, making no order as to costs.

Eule discharged.

McMurrich V. Powers.
Promissory note—Notice of non-payment.

A. proposed to give his note indorsed by defendant, in payment for

goods, stating that the defendant lived at Lindsay. He subsequently
made the note payable to defendant, procured his indorsement, and
transmitted it to his creditor at Toronto.

Held, that the maker must be considered as the agent of the indorser ;

that his statement of the indorser’s place of residence rendered fur-

ther inquiry unnecessary, and therefore that a notice of non-payment
duly mailed to Lindsay, was sufficient.

Hdd, also, that the above facts supported an allegation of due notice.

Assumpsit on two promissory notes, made by one John
Powers, payable to the defendant, or order, and bj^ him
indorsed to the plaintiff, The pleas denied the indorse-

ment, and that the defendant had due notice of non-pay-

ment. At the trial, before Draper, J., at Cobourg, the only

question that was made was respecting the notice. A
witness was called who swore that the defendant’s brother

John, lived at Lindsay, in the county ot Polerborough, and

was a merchant there
;

that the witness had . sold him
goods, and that John Powers proposed to give indorsed

notes in payment—notes to bo indorsed by his brother;

that the witness asked John Powers where his brother

31 10 U. Ck Q. B.
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lived, and he replied that his brother lived in Lindsay, and
was a farmer. The witness agreed, and John Powers sent

him the notes now sued on. After the notes fell due, the

witness wrote to both brothers, threatening to sue them
and addressed them both at Lindsay; John Powers came
up, and an arrangement was made by which these notes

were transferred to the plaintiff. When each note fell due,

a proper notice addressed to the defendant at Lindsay, was
duly mailed. It was proved that the defendant’s residence

during all the time was in the township of Cavan, in which
there was a post office nearer defendant’s residence than

Lindsay, which is in the township of Ops, and twenty-six

miles from defendant.

The sufficiency of this evidence of notice was objected

to, and the objection was overruled
;
leave, however, being

reserved to defendant to move to enter a nonsuit. The case

of Vaughan v. Eoss (8 U. C. E. 506), was cited.

In Michaelmas Term, Vankoughnet, Q. C., obtained a rule

nisi to enter a nonsuit on the leave reserved.

In this term, Cameron, Q. C., shewed cause.

Draper, J., delivered the judgment of the court.

There is not much difference in the facts between this

case and that of Vaughan v. Eoss, cited in the argument.

There the note, having been indorsed by the payee for the

accommodation and benefit of the maker, was handed by

the maker’s agent to the party for whom it was intended

by the maker. The party acting as agent for the maker

was considered to be acting as agent for the indorser also^

and that it was sufficient to send notice of non-payment

addressed to the indorser, at the place which such agent

had, on enquiry, at the time of handing over the note,

declared to be the indorser’s residence. Here the maker

of the note, in contemplation of making it in favour of the

defendant, who was to indorse it, that it might then be de-

livered to the maker’s creditor, is asked the residence of the

proposed indorser, and states it to be Lindsay. He subse-

quently makes the note, procures the indorsement, and

transmits it to his creditor at Toronto, to whom ho stated

that the indorser lived at Lindsay. When the defendant

indorsed this note, and gave it to the maker, for the maker’s
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use and accommodation, he certainly must be held to have

constituted him his agent for the purpose of consummating

the indorsement by delivery
;
and the delivery so made,

must, I think, be held to involve a continuous representa-

tion of the place of the indorsor’s residence, so as to render

further enquiry on the creditor’s part unnecessary. If so,

the principle of Yaughan v. Eoss strictly applies, and this

inile should be dischai’ged.

I assume the endorsement by defendant as conclusively

established. It was disputed at the trial, but ^that line of

defence was abandoned, and has not been renewed on the

argument. But it was argued that on the issue respecting

notice, it was incumbent on the plaintiff to prove notice,

whereas in fact he relied on shewing an excuse for not

giving notice, and Allen v. Edmundson (2 Ex. 119), with

the cases therein commented on, was relied upon. That

case decides that going during business hours to the count-

ing house of the drawer of an overdue bill of exchange,

for the purpose of giving notice of dishonour, and knocking

at the door, which was shut, and no one answering, and

then coming away without leaving any notice, will not sus-

tain an allegation of due notice. But Parke, B., says “ If

the plaintiff had sent a written notice by post, or had left it

by putting it through the door, that w'ould have beei\ an

intimation of dishonour in proper course to bo received by
the party.” Hero the notice was sent by post; the only

question is, as to the propriety of the address, which, fall-

ing within the decision of Vaughan v. Eoss, is sufficient.

The rule must therefore bo discharged.

Sumner v, Kirkpatrick and Campbell.
Money paid to defendant's ^lse— When maintainable.

A ca. sa. against the defendants in this suit was given to the deputy-
sheriff, and a warrant made to the plaintiff, a bailiff to execute it ; he
arrested both defendants, and one escaped on his way to the gaol.

—

The sheriff sued his deputy, who recovered over against thebaililV, and
the bailiff then sued both defendants as for money paid to their use.

A nonsuit was directed on the ground that the payment by the sheriff

satisfied the plaintiff in the original suit, ami therefore this plaintiff

could not recover as for money paid to the use of the defendants, be-
cause their debt was satisfied before.

Held, that the nonsuit on this ground was wrong. Qiucre, however,
whether under the facts proved, an assent to the payment could be
implied on the part of both defendants, so as to sustain this action.
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Assumpsit for money paid to the defendants’ use, tried at

London, before McLean, J.

In this case a writ of ca. sa. against the defendants in

this action, at the suit of a third party, was put into the

hands of the deputy-sheriff, and a warrant was made to the

plaintiff, a bailiff, to execute it. He arrested both the de-

fendants, and Campbell made his escape on the way tp the

gaol. The sheriff, in consequence, sued Burnett^ his deputy,

for indemnity; and Burnett recovered over ugainst thih

plaintiff, whom he had employed as his bailiff on the occa-

sion. The plaintiff, having paid the amount, brought his

action against both the defendants on the common count, as

for money paid to their use—the effect of the* paymeht by
the sheriff being to discharge the debt due by both. the de-

fendants on the. execution, which i-)ayment was a disburse-

ment that fell eventually on the plaintiff*.
^

The learned judge did not consider that the action could

be sustained, in the absence of any proof of an express pro-

mise by the defendants to repay the money, and he directed

a nonsuit.

Hagarty, Q. 0., moved to set aside the nonsuit. He cited

White V. Leroux, M. & M. 347
;

Griffin v. Roberts, 1 Esp.

383; Stephen’s P. 323
;
Story on Agency, notes to sec.

308
;
Spencer v. Parry, 3 A. & E. 331, 8 C. B. 541.

Beclier (with whom was Cooper for defendanc Campbell)

shewed cause, and cited Pitcher v. Bailey, 8 East 171.

Robinson, C. J., delivered the judgment of the court.

The learned judge, it appears, nonsuited the plain liff,

upon the ground that when the sheriff paid the debt as

being chargeable foi’ the escape, the plaintiff was satisfied,

and that the plaintiff in this action could not therefore re-

cover against these defendants on the ground that he paid

the monev for their use, because their debt was discharged

before. But we do not think that any impediment lay in

the way of the plaintiff‘’s recovery upon that ground. It is

true that the sheriff, as being the person immediately liable,

paid the debt in the first instance, but that, we think, should

be regarded as a payment made provisionally—as where an

agent advances money to meet a charge upon his principal.
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who afterwards repays him, the principal is to be after-

wards treated as having made the payment to the third

party, as indeed he might before the repayment, if he chooses

to sanction the disbursement. Here the payment eventually

fell upon theofficer lrom whom Campbell the debtor escaped

as he had to indemnify the deputy-sheriff from whom the

sheriff recovered the money which he had himself been com-

pelled to pay. We are of opinion, therefore, that the non-

suit should be set aside without costs.

Upon the action generally, my present opinion is, that as

the escape of Campbell was, for all that appears, a negligent

escape merely, there being nothing in evidence to shew it

voluntary, and wilful misconduct in the sheriff will not

be presumed : it follows as a consequence that the officer

has a good right of action against Campbell to recover the

amount which he has been made to pay in consequence,

and might even have sustained an action on the case

against Campbell before he had himself paid anything.

The only difficulty, we think, is upon the point on which

the rule was chiefly argued—namely, whether this action

lies under the circumstances against both the defendants

—

no promise by either to repay the sheriff or his officer

having been proved, and Kirkpatrick noi being shewn to

have had any concern in Campbell’s escape. No doubt

it is not necessary to shew a request in all cases where

money is paid for another’s use, for the law will, in many
cases, employ both the request, or rather the assent to the

payment, and the promise to repay. Whether upon the

facts of this case and assent by both the defendants to the

payment would be implied, is a question on which our

minds are not yet made up. The general principle is

stated to be “ that the defendants assent is implied in all

cases where the plaintiff is compelled to pay the debt of

another through his default.” (a) I do notyct see that upon

the evidence that principle can be applied in the present

case. But the nonsuit having been ordered upon the other

ground, which, with much deference to the learned judge,

(a) Stark, Ev. 3rd Ed. II. 75.
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we think was aa error, it is possible that all the facts which
might have a beiu’ing upon this question were not elicited.

It might, perhaps, be of consequence to know what was the

nature of the cause of action in the original suit against

these defendants—whether they were recovered against as

partners, or as otherwise liable upon a joint undertaking

express or implied, or as persons liable in different capaci-

ties upon a note or bill, and sued in one action under our

statute. I do not say that a knowledge of the fact in this

respect would be found to infiucnco our decision, but it

might appear material upon a full examination of the

question. No doubt Kirkpatrick is discharged from the

execution by the paj^ment, but lam not sure that that alone

should be decisive of the question, if the fact be that the

officer has not been compelled to pay the money by any
default of his, and, especially, if these two defendants ate

not found to have been bound in one common obligation.

The case cited, of Capp v. Topham (6 East 392), is not ap-

plicable to the circumstances of the present case.

Eule absolute.

Stuart v. Spence.

10 & 11 Vic. ch. 5—Prescription—Life estate—Pleading.

In case for overflowing the plaintiff’s land, the defendant pleaded the

I enjoyment of a right for twenty years—The replication simply tra-

versed the enjoyment.
Held, that the plaintiff could not give in evidence a life estate outstand-

ing, as tenant by the courtesy, but must, by sec. 5, of 10 & 11 Vic.

ch. 5, reply that fact specially.

Case for overflowing the plaintiff’s land. In the two flrst

counts of the declaration the plaintiff alleged his possession

of the close in the usual form, and stated the injury in each

count in a manner somewhat varying from the other. In a

third count the plaintiff claimed damages for injury to his

reversionary interest, alleging the land to be in the posses-

sion of his tenants. The defendant pleaded—1st ‘^not

guilty,” 2nd plaintiff not possessed,” &c., and, third and

fourth, right by prescription to raise the water and overflow

the plaintiff’s land. The plaintiff answered the pleas of

prescription by traversing the enjoyment for twenty years,

and new assigning for excess.
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At the trial at Brockville before Eobinson, 0. J., it ap-

peared from the evidence given that a dam which the defen-

dant had erected upon his own land, situate on the ‘‘Nation”

river had the effect of throwing back the water upon the

land in question, which is higher up the stream. The plain-

tiff sued as tenant by the courtesy, for injury done to his

life estate.

He shewed that in 1819 he acquired a right by marriage,

in behalf of his wife, who succeeded to the estate as heiress

to a collateral relation
;
and that having issue by his wife

capable of inheriting, he was tenant by the courtesy at the

time of the injury complained of. His wife. Lady Stuart,

died in 1849.

The defendant built his dam in 1811, and had always

since continued to keep it up, but according to the evidence

given on the part of the plaintiff, he raised it three or four

years ago about six inches. And it was proved that the

dam being complained of in 1845, by a neighbour whose
land was above him on the river, and nearer than the land

now in question, an arbitration took place between him and

that neighbour, and the defendant then agreed to keep the

dam at the height only of seven feet three inches
;
but about

four years afterwards he raised to seven feet nine inches.

There was no proof given at the trial of any tenancy under

the plaintiff, as set fourth in the third count.

The defendant gave evidence which contradicted that on

the plaintiff’s side, in regard to the fact of the dam having

been raised of late years.

At the conclusion of the case the learned Chief Justice

told the jury that, in the first place, to support the defen-

dant’s pleas of prescriptive right under our statute of 10 &
11 Tie. ch, 5, it was necessary that an enjoyment should

be shown as of right, not by permission, to the full extent

of the injury complained of, and for twenty years extend-

ing up to the time of this action being brought, for that was
what the statute required in every such case

;
but that

there was, besides, this peculiarity in the present case

—

that during the period of the alleged enjoyment by the de-

fendant of a right in derogation of the right of the owner of
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the land above him, this plaintiff was seized not as owner
of the fee, but of a life estate as tenant by the courtesy that

the right of the revisioner would not be bound by an adverse

enjoyment for twenty years under such circumstances*; and
that it had been held in cases which he could not distinguish

from the present, that when the reversioner would not he

concluded by the twenty years’ enjoyment proved, such en-

joyment could not avail as proof of a prescriptive right

against any one holding a less estate, for that the prescrip-

tion must be established absolutely and against all the

World, or not at all.

The jury found for the plaintiff, £28 15s.
'

Mchards moved for a new trial on the law and evidence

and for misdirection, and on affidavits. He cited Clayton w.

Corby, Q. B. 813 ;
2 Saund. 175,

'

VanJeoughnetf Q. 0., shewed cause, and cited Bright v.

Walker, 2 Or. M. & R 211
;
Harbidge y. Warwick, 3 Ex.

552
;
Hale v. Oldroyd, 14 M. & W. 789 j

Pye v, Mumford,,

11 Q. B. 666.

Eobinson, C. J., delivered the judgment of the court.

This case turns upon the proper construction and effect
.

of our Statute 10 & 11 Vic. ch. 5, relating to prescription,

which in its provisions very closely follows the English

prescription act 2 & 3 Wm. IV. ch. 71. The case of Bright

V. Walker (2 Cr. M. & E. 211), is an express authority that

no right can under the prescription act be established

against anj^ person, unless the right can be held binding as

against all persons
;
and here it was shewn clearly that this

plaintiff has but a life estate in right of his wife, whose heir

cannot be prejudiced by his acquiescence. There* is no

doubt that the principle established in Bright v. Walker,

which has been confirmed by several later decisions, applies

to this case. The general issue only was pleaded there,

and it does not appear to have been doubted that the

defence was open to the party without its being specially

pleaded. This, however, is the case of 'prescription set up
in a plea by way of answer to the plaintiff’s action

;
and

the question is, whether the existence of the life estate is

not required to be Specially replied by the express word&
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of the 5th clause of our statute. It would seem clearly to

be necessary; and I see no ground for distinguishing this

case from Pye v. Mumford (11 Q. B. in which it was

determined that it must be specially replied, being a mat-

ter of fact not inconsistent with the mere fact of enjoyment.

It seemed to me.atthe trial that there,might be a difficulty

for wautf ofrspeeial , replication out ,the vlife

estate
;
but the case of Bright Walker was cited as an

a<atborityi to the contrary, and I had .not then seen.tbe case

rOlVPye lEhat the opinion Of the jary, bow-

eyer,. might be taken upon the question ,of r excess alleged

in the new assignment, and npon joined,

cl left that point to the jury
;
and ^1.was under the impres-

sion that although they did not by their verdict express that

they had found the damage solely , upon the evidence of

the dam having been raised of late years, according to the

testimony of the plaintift^s witness, 'Lawrence—j’^^et that

they did in fact found their, verdict on the excess. I am
not certain however that it was so. It is strongly urged

on the part of the defendant that, as my direction to the

jury was against the defendant, exclusive of the question

of the dam having been raised, and upon the ground that

the defendant could not avail himself of any alleged pre-

scriptive right by reason of the outstanding tenancy for life

in the plaintiff, their verdict cannot be properly be looked

’upon as having been rendered merely for the excess.

Undoubtedly, I did at the trial treat the case as being clearly

in favour of the plaintiff, independently of the question of

excess
;
and the jury, I dare say, so understood me, and did

not express that they had given their verdict onl}^ on account

of the excess. It may have been, as the defendant’s counsel

states, that they did not determine the question of fact as

regards the alleged excess, but considered the plaintiff as

entitled at all events to a verdict.

It will therefore be proper that a new trial should be

granted without costs, though there is not much object in

pressing it, as the plaintiff will probably be allowed on

proper application to reply specially to the pleas of the pre-

scription, relying upon the fact of there being an outstand-
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ing estate for life, which it does appear is not admissible

under a replication traversing the enjoyment.

Eule absolute.

White v. Clark.
Notice of action—14- & 15 Vic. ch. 54, effect of.

QucerCt whether the 14 & 15 Vic, ch. 54, can be applied against a plain-
tiff in any case where the officer protected by this act had no such
protection before, and where the act was committed by him before the
statute was passed.

This question was raised, but not decided, as it appeared that the de-
fence was not admissible—the plea of “not guilty” not being marked
“by statute.”

Trespass for taking and carrying away a quantity of pine

lumber. Pleas—1st. Not guilty. 2nd. The lumber not the

property of the plaintiff. 3rd. Leave and license. Issue on

all.

At the trial, before McLean, J.^ at Goderich, it appeared

that the defendant was agent of the commissioner of crown
lands in the county of Huron; and that in April, 1851, he

caused this lumber to be seized as having been made from

timber cut without license upon the waste lands of the

crown. The evidence seemed to make it clear that the timber

had been illegally taken from the crown lands.

A nonsuit was moved for, on the ground that the defen-

dant being a public officer, and acting as such, was entitled

to notice of action under the 2nd clause of the statute 14 & 15

Yic. ch. 54; and that under the 8th clause of the act it

was necessary that this action should have been brought

within six months. The lumber was seized in April, 1851,

the statute referred to was passed on the 30th of August,

1851, and the summons in this action was sued out on the

13th of July, 1852. It was contended by the plaintiffs

counsel that the statute was not retrospective in its opera-

tion, and could not be applied to this case, where the officer,

at the time he did the act, was not such an offijer as was

entitled to any privilege in regard to his defence.

The learned judge ruled in favor of the defendant’s

objections, but the plaintiff declined accepting a nonsuit,

and a verdict was in consequence directed to be given for the

defendant.

The plea was not marked on the record “ by statute.”
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Cameron^ Q. C., moved to set aside the verdict as being

contrary to law and evidence, and for misdirection—ho

cited Moon v. Durden, 2 Ex. 22.

Richards shewed cause, and cited Pattison v. Bankes,

Cowp. 540
;
Eex v. Marks, 3 East. 157.

Eobinson, C. J., delivered the judgment of the court.

We think it must have escaped attention at the trial, as

it seems to have done indeed on the argument of this rule

also, that the plea of “ not guilty” was not marked “ by

statute” in the margin of the Nisi Prius record, as required

by our 16th rule of Easter Term, 5 Yictoria, and the defen-

dant therefore was not at liberty to shew that he was acting

as a public officer in committing the injury complained of.

It was therefore improper that the plaintiff’s recovery

should be defeated on that ground, as it was at the trial, for

want of notice of action, and also because this action was

commenced more than six months after the act committed.

It would be hard, certainly, if in any case where a party

had sustained a substantial injury by the wrongful act of a

public officer,he should ffind himself deprived of a remedy in

consequence of not giving notice of action, or of not bring-

ing his action in time, when his case was one in which the

defendant was entitled to no such protection by the law

as it stood before the passing of the 14 & 15 Yic, ch. 54, and

where these requisitions could only be held to apply to this

case by giving an ex post facto operation to the statute. In

the present case, indeed, it seems that the plaintiff would

have been in time to give notice and bring his action a month
afterwards, if ho had j^roceeded directly after the act passed,

but in other cases it might bo otherwise,and the effect might

bo to compel us to hold a plaintiff barred of his remedy be-

cause he had not complied with certain forms which ho could

not know would be required, or had been required, till the

time for complying with them had gone by.

Wo should find ourselves inevitably driven to give the

act that construction before wo should bo justified in doing

so. The late case of Moon v. Durden (2 Ex. 22), cited by

Mr. Cameron for the plaintiff, is very strong on that point,
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and there are many cases supporting the same principle*

All that I mean to say on that point is, that I am not

now prepared to hold that the act can be applied against a

plaintiff in any case where the officer, protected by this act

had no such protection before, and where the act was com-

mitted by him before the' statute was passed. There is no
clause in this statute, as in,'13 & 14 Yic. ch. 61, allowing a

time to bring an action before the statute shall apply.

.. Eule absolute!'

Fisher v. The ’Municipal" Council op Vaughan. "

By-lawfor closing htghway-^Ol^ectionsto--l’2'Vic, ch. 81.
'

JHcZd, that a by-law was sufficiently authentieated for the purpose 6f ' a
motion against it, by an affidavit of the relator that the copy produc-
ed was received by T. from the clerk of the council, and delivered by
him to the deponent.

It. is not necessary to recite in a by-law all that is requisite, to shew, the
authority of the council, or the regularity of the proceedings. These
will be presumed, until the contrary is proved.

It was objected; that a bydaw was expressed on the face of it to be passed
the “municipality of Vaughan there being no such corporate body.

Hdd^ that thia was not a valid objection ; if it were, the appli-

cant recognized the by-law as one passed by the corporation intended,
by the fact of his moving against it as a by-law passed by that body.

A by-law for shutting up an old road need not describe its course, &c.,

minutely.
Such a by-law is not bad for directing that the parties applying to

have the road closed shall pay the expenses.

Municipal councils have authority to close a road, however long in use.

Held, that want of the requisite notice was not sufficiently shewn on the
affidavits stated below.

obtained a rule nisi to shew cause why a by-

law of the Municipal Council of Vaughan should not be

quashed, with costs. The by-law was passed on the 8th of

April, 1852, and it enacted that the road surveyed by

John S. Dennis, surveyor of highways for the township of

Vaughan, through lots 1, 2, 3, 4, and 5, in the third conces-

sion of the said township, as appears by this report bearing

date the 19th of January, 1852, be, and the same is hereby

closed up, through the above named lots, and that the

expenses attendant upon the same be paid by the parties

signing the requisition.’^

The exceptions taken'were

—

1st. That the by-law does not set forth any right, power,

or authority in the municipality to pass such a by-law,

nor any cause or requirement for passing the same.
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2nd. That it professes to be passed by “ The Municipality

of Vaughan” and there is no corporate body having that

name.

3rd. That it is uncertain in its effect, because the sur-

veyor’s report referred too in it is not annexed to the by-

law, nor embodied in it
;
and it is not stated to be recorded

in any .book of the corporation, nor to be remaining among
their archives.

,

4th. That it is illegal in directing payment of the ex-

penses to be made by private,, parties, and is uncertain in

not specifying the persons who are to pay. <?

5th.,That the council /had no authorUy to close a public

highway which hadJbeen in use for more than twenty years.

' 6thi That notice, w^^^^ given, as required by stat. 12

Yic. chap. 81, sec. 192, ,

Tth. That the by-law was not inade and authenticated in

manner prescribed by the 198th clause of the statute.

‘8th. That the by-law does not direct what is to be done

with the land over which the road used to run.

Fisher made affidavit that the road in question was laid

out by Gibson, a surveyor in 1829, and had been always

since used as such, until April, 1852, after the passing of

this by-law, since which time the council had caused it to

be actually obstructed
;
that statute labor had been per-

formed on this road from the time of its being laid out till

1851, and that the stopping up of this road occasioned great

inconvenience to him.

He annexed a copy of the surveyor’s report, made on the

occasion of opening this road in 1829, which described the

road minutely by courses and distances
;
and also a copy

of the by-law moved against, stating that it was received

by one Jacob Troyer, of, &c., from the clerk of the said

municipality, and was delivered by Troyer to him, and

that ho knew it to bo a true copy of the said by-law.

An affidavit was also filed of one Jarrot, who swore

^^that ho had no recollection of having seen any notice of

intention to stop up the road posted or put up in the said

township, or adjacent to the said road.” This was all that

was stated on the subject of notice.

The council, in answer to this application, showed an
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application signed by more than twelve freeholders of

Yaughan, addressed to the road surveyor, in December,

1851, setting forth that this road leading across lots had

been rendered altogether unnecessary as a highway, from
the fact of the concession line in front having been lately

opened, and a plank road constructed thereon, in lieu of

this old road
;
and requesting the surveyor to examine and

report upon the old road to the municipality, with a view

to having the same closed.

The surveyor accordingly inspected the road, aud re-

ported that it ought to be closed, as there was no longer

any necessity for it, and the proprietors in the neighbor-

hood, with one exception, were opposed to its continuance.

This report was made on the 19th of January, 1852
;
and

the surveyor annexed a copy of a notice, dated the 22nd of

December, 1851, which he said, was put upon the saw-mill

of this applicant, (Mr. Fisher,) and also in a conspicuous

place in the vicinity of each end of the road. He did

not state when these notices were put up. The applicant

did not swear that he had not timely notice of the intended

proceedings.

Hagarty, Q, 0. (with whom was Gamble), shewed cause.

The clauses of the statute, and the cases referred to, are

noticed in the judgment.

Hoeinson, C. J., delivered the judgment of the court.

As to the preliminary objection taken to this application

—that the by-law does not come before us properly authen-

ticated—we considered and determined that before grant-

ing the rule to shew cause. It appeared to us at first that

the j)i’Oof of the copy being delivered by the clerk of the

council, as a true copy v/as probably defective, as resting

upon hear-say, and so not a sufficient compliance Avith the

Stat. 12 Yic., chap. 81, sec. 155
;
but this is not so, for the

relator swears that the cojDy now before us, was received by

Troyer from the clerk, and was delivered by Troyer to him,

the deponent; and, moreover, he swears that it is a true

copy. The deponent may well swear to this from his per-

sonal knowledge, for he may have been present, and have

seen the clerk deliver the paper to Troj^er, and may
immediately thereupon have received the same paper from
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Troyer. If this were not a true copy of the by-law, that

could easily be shewn on the other side.

As to the objections—1st. That the by-law does not set

forth any right or authority that the corporation had to

make such a by-law; we have several times held that as a gen-

eral rule is not necessary (a). It has been always so held that

in the English courts, though there may be a necessity in

some special cases for reciting on the face of the by-law the

facts which lead to and warranted its enactment. There are

exceptions occasioned by express provisions made by the

provincial legislature, where any such apply. Upon gen-

eral principles, we are bound to recognize judicially what

these municipal bodies are competent by law to do
;
and

we hold that they need not recite in their by-law all that

is necessary to shew that they have proceeded regularly in

passing it. That will be presumed till the contrary is

shewn. Mr. Dempsey referred us to a case in the Common
Pleas, in which I understood him to say this point had

been otherwise ruled.—In re De laHaye v. Gore of Toronto,

(2 0. P. SlY)
;
but that seems to be an error on his part.

Such an objection was taken, but that objection was not

upheld
;
the by-law was quashed on other grounds, with-

out anything being said of that particular objection.

The 2nd objection is, that the by-law is expressed on the

face of it to be passed by the “Municipality of Vaughan,”

and that there is in fact no such corporate bodjq for that

the proper name is “ The Municipality of the Township of

Vaughan.” The answer given to that objection is, that the

applicant recognizes the by-law as one passed by the cor-

poration intended, by the tact of his moving against it as

a by-law passed by that body, and producing proof of

authentication by their officers. We think there is nothing

fatal in this objection. On this objection also the case in

this court of Sams v. The Corporation of Toronto (9 U. C.

E. 181), cited by the learned counsel, docs not applj^ be-

cause there the exception was to the entitling of the rule
;

hero the objection is that the corporation have not, in the

by-law passed by them, so fully and accurately designated

themselves as to preclude the possibility of mistake. Wo
(a( See Grierson v. M. C. of Ontario, 9 U. C. E. 623.
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fear there would be great confusion created if the by-laws

of municipal bodies were to be closely scanned with a view

to raising such exceptions. We do not know that there 'is

more than one ‘‘'Municipality of Yaughan;” but we did

know, as remarked in the case referred to, that there was
more than one municipality of Toronto, However, in this

case, as well as in the other that was cited, the by-law was
quashed on other grounds.

Tho third objection, we think not tenable. It is a differ-

ent thing to pass a law for shutting up a road, or a law

directing a new road to be opened. In the latter case there

is nothing to make it certain where the new road is to run

—its course and width, unless the by-law, either on the face

of it, or by reference to some matter on record, makes it

certain. But the applicant himself shews us here that this

road in question had been used for more than twenty years,

and he lays before us a copy of the surveyor’s report, made
many years ago, upon which the road was authorized, and

which describes it minutely by courses and distances.

There can never be any doubt as to the operation of the

by-law for shutting up this road, for whenever a person

shall choose to claim a right to use it as a highway he is

subject to be met by this by-law, which declares that that

which was formerly a highway across the lots shall be no

longer a highway. The public right to pass across the lotg

by any such road as had been used, is wholly gone.

The 4th objection we must also pronounce untenable.

The reasons upon which the court in the case of Dennis v.

Hughes et al. (8 IT. C. E. 452), held a by-law bad which

awarded a compensation to the proprietor to be paid by

private parties over whom they had no control, have no

application to the present case. There the corporation were

taking land from a person and professing to give him a com-

pensation for it, which compensation neitherEe nor they

could enforce. Here no private right is interfered with,buta

road is merely directed to be closed. This calls for no compen.

sation to any one. The direction that the parties applying to

have this road closed shall pay the expenses, which, I 'sup-

pose, means the expense of the survey, was merely an ef-

fort to obtain payment of such expenses in that mapjoer
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in relief of the public fund. If the question is illegal and

nugatory, the applicants need not obey it
;
nobody can be

injured by it, and it can vitiate nothing
;

it does not make

the by-law void.

There is clearly nothing in the 5th objection—that the

council had no right to close a road that had been so long

in use
;
the statute imposes no limitation of that kind upon

their authority, and we have no right to do so.

As to the 6th objection—of want of notice, such as the

192nd clause of the Municipal Act requires. Ho doubt there

is the same necessity for notice of an intended proceeding

for closing an existinghighway asof a proceeding for open-

ing a new one
;
on that point the statute is clear,

Butin support of a by-law passed for any such purpose

we must in the first place assume that the council have

acted regularly in their preliminary proceedings till the

contrary is shewn
;
otherwise the greatest inconveniences

might follow; for it might be very difficulty to shew a.com-

pliance with a form of this kind after the lapse of some

years: and although an application to set aside a by-law

under the statute must now be made within a short j^eriod,

yet we must remember that the validity of by-laws may
be called in question in another shape, when parties are

called upon to support acts done under them
;
and it would

never do to throw upon those who are to support the by-

law the onus of proving, at any distance of time, the

regularity of all the steps taken in such case by the council.

The applicant here ventures to go no further than file an

affidavit of a person who says ho has no recollection of

having seen anj^ notice of an intention to stop this road,

posted up in the township, or adjacent to the road
;
he does

not assert even that ho does not believe due notice was
given, or that ho was in that part of the country, or took

any means to ascertain whether notice was put up or not

;

neither does the applicant himself swear that ho had not

actual notice of the proceeding in good time to oppose it.

In the case of Lafferty v. The Municipal Council of Went-
worth and Halton, (8 U. C. R. 232,) the court took pre-

cisely the same view of this objection that wo now take of it.

32 10 u. c. Q. B.
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The last two objections are—that this by-law was not

made and authenticated, as prescribed by the 198th clause

of the statute
;
and that it is invalid for not directing what

is to be done with the land on which the road ran. It was
not attempted, I think, to support these grounds on the ar-

gument; and there is certainly nothing in them.

Eule discharged.

Eobertson V. Slattery.

Demand of possession.

Held, that under the evidence given in this case the plaintiff might
maintain ejectment, without a demand of possession.

Ejectment for west half of lot 30 in the llth* concession

of King.

At the trial at Toronto, before Mr. Justice Burns, the

plaintiff proved and put in evidence, a copy of a bill in

Chancery, filed 27th March, 1852, in a suit brought by the

defendant against the now plaintiff, which commenced by
a statement that the present defendant entered into or

“ assumed the occupation ” of the premises before the 22nd

of February, 1849, by permission of L. W. S. acting for

the plaintiff with the understanding that when L. W. S.

should be in a position to sell, the defendant should be

preferred as a purchaser if willing to give as much as

any one else
;
and that the defendant made improvements

:

that on the 22nd of February, 1849, the defendant, entered

into an agreement with S. & 0,, agents for the plantiff, to

buy the premises at 25s. per acre, £125, in four annual pay-

ments with interest, the first payment to be made on the22nd

of February, 1850, on making which defendant was to get a

deed and execute a mortgage for the balance
;
that befofe

the 22nd of February, 1850, the plaintiff came to this pro-

vince from Scotland, and told the defendant that he would

direct M., his new agent, to arrange with defendant in carry-

ing the aforesaid agreement into effect; and that it was then

agreed that the defendant should remain in occupation and

continue to improve, and that the defendant did so make

improvements worth £150
;
that the defendant received no
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notice from the plaintiff until November, 1851, when he

received notice that the plaintiff would be in Toronto to

transact business, and the defendant had an interview with

plaintiff, and also on several days in December, but no

arrangement was made that on the 15th of January, 1852,

defendant tendered to plaintiff a deed for execution, and

£154 'Is., but the plaintiff refused to execute or accept the

money, “repudiating the contract” made by S. and 0.; that

the plaintiff advertised the premises for sale, and means to-

sell them unless prevented by injunction.

The plaintiffs also put two letters signed by the defen-

dant; one addressed to L. W. S. and dated 22nd March,

184^, beginning “ I trust you will accept this note as sm

acknowledgment to the necessary arrangement of owner-

ship,” and ending “I trust you will send me the requisite

certificate to occupy lot No. 30, 11th concession.” The other

addressed to the plaintiff, dated 21’th December, 1851, “I

beg to lay before you a full view of my intention respecting

that portion of your land which I now occupy—in the first

place to give you the value of your land, which I consider

to bo from 4 to 5 dollars an acre, with interest from this date ;

then. Sir, you may insist anything you please in^ the deed or

bond by entering the overplus paid.” L. W. Smith was

called as a witness for plaintiff. He proved that the first

letter referred to the premises of which the defendant was
in possession. Ho could not state if the plaintiff entered as

a squatter or in consequence of anything witness said to him;

but Mr. Crooks, in 184Y, or 1848, being then the witness's

partner, made a treal}^ to sell defendant the lot, and an en-

try was made in a book that it was sold to him at 25s. per

acre
;
the first payment to bo made in a year wdth interest.

The learned judge directed a verdict for defendant, with

leave for the plaintiff to move to sot it aside, and enter the

verdict for himself, if the court should hoof opinion that

there should not have been a demand of possession before

bringing the action.

In Michaelmas term M. Vankoughnet obtained a rule

nisi accordingly, or for a new trial wdthout casts, for mis-

direction, citing Doe dem. Price v. Price, 9 Bing. 356;
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Co. Lit. 57 ;
Loc dem. Burritt v. Dunham 4 U. C. B. 99

;

Doe Kemp v. Garner, 1 U. C. K. 39
;
Doe Stodders v.

Trotter, Ib. 310
;
Doe Phillpotts v. Crouch, 5 U. C. E. 453;

Tay. Ev. 1039, 1153.

J. Duggan shewed cause, and insisted that as the defen-

dant entered as a purchaser he was entitled to a demand of

possession—Doe dem. Eoby v. Maisey, 8 B. & C. 767.

Draper, J., delivered the judgment of the court.

It seems doubtful whether the defendant entered as a

purchaser, or made his treaty with Mr. Smith after he was

in possession. At all events, he was recognized as in

possession as a purchaser by Mr. Crooks in 1848. But there

is no proof of Smith and Crooks’s authority to sell
;
on the

contrary, the only inference that, in the absence of evidence

on this point, can be drawn, is that they had no authority

in this respect to bind the plaintiff; and the statements in

the defendant’s bill shew that in January, 1852, at all events,

the plaintiff repudiated the alleged contract entered into by

them.

Besides, the only contract alleged was to pay by instal-

ments, and none were paid, not even any offer made to pay

until January, 1852, when if there ever had been a contract

the plaintiff expressly repudiated it; it may be inferred

because either his agents had no authority to sell his lands,

or because the defendant himself, by his letter of December,

1851, shewed that he was not then claiming to hold under

such contract, but was proposing to buy these hundred acres

at from 4 and 5 dollars per acre with interest from that date

instead of at £125, with interest from the time of the alleged

contract which, according to Mr. Smith’s evidence, was in

1847 or 1848, probably the latter.

Admitting for the argument’s sake that the defendant

was at one time tenant at will to the plaintiff under the

agreement made in 1847 or 1848, he had failed in making

the payments and was therefore liable to be dispossessed

without notice—Doe Stodders v. Trotter, (1 TJ. C. E. 310.)

His subsequent proposal to make a new treaty, coupled

with his previous failure, was in my opinion abundant, if

not conclusive evidence, that the tenancy at will was at an
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end, and that he was merely tenant at sufferance, and con-

sequently not entitled to a demand of possession.

Eule absolute.

Davis v. Barnet.

Costs under 22 & 23 Gar. II.—Judgment set aside for want of notice of
taxation, to admit certificate under 43 Eliz.

In trespass qu. cl. fr. ,
the defendant pleaded the general issue only, and

’

the plaintiff had a verdict for 20s.—A certificate under 22 and 23 Car.
II. , was moved for at the trial, and refused.

Held—confirming Hawkes v. Richardson, 9 U. C. R. 229, that the
plaintiff was entitled at least to county court costs ;

but the judgment
having been entered without notice of taxation, the court set it aside

as irregular, in order to give the defendant the advantage of a certifi-

cate under 43 Eliz. ch. 6, which had been obtained after judgment,
and therefore too late.

The plaintiff declared in trespass qu. cl. fr., for that the

defendant, on, &c., broke and entered a certain close of the

plaintiff, (describing it), and trod down and consumed the

grass of the plaintiff there growing, and also there cut down
and prostrated, and destroyed the trees—to wit, forty oaks,

&c.; and the underwood of the plaintiff, of the value of £50;

and the timber, wood, branches, and bushes thereof coming

and rising; to wit, ten loads of timber, ten loads of wood,

&c., of the value of £10, took and carried away,and converted

and disposed thereof to his own use, &c.

The defendant pleaded (not “ by statute ”) that he was
not guilty of the said trespasses, or any, or either of theni,

or any part thereof, in manner and form, &c.

The evidence was, that the defendant set people to cut

trees on his land, which joined the plaintiff’s land, and

pointed out where they were to cut, and that they did in fact

cut some trees on the plaintiff’s side of the lino, as proved

by a surveyor who ran the line.

A certificate was applied for at the trial, and refused.

—

Judgment was entered on the 14th of December, 1852, with-

out notice of taxation having been given; the costs were

taxed at £20 14s. ^d., being the full costs of suit.

On the defendant’s application, an order to revise the

taxation was obtained from the Chief Justice of the Com-

mon Pleas, on the 1st of February, 1853.

On the 2nd of J^'’ebruary, the defendant applied for, and

obtained, from Draper, J., who tried the cause, a certificate
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! under 43 Eliz. ch. 6, that the damages to be recovered in

this action did not amount co more that twenty shillings
;

and on the same day the master revised the taxation under

the order granted, and allowed the same costs as before,

under the authority of a case of Kane v. McGill in 2 0. P.

151, notwithstanding the certificate that had been granted

under 43 Eliz.

On the 5th of February, Macaulay, C. J., made an order

that the proceedings should be stayed on the
fi. fa. till this

term, in order to enable the defendant to move the court

:against the master’s allowance on the revision ;—(the costs

of this application to be in the discretion of the court, if the

taxation should be confirmed).

The goods of the defendant had been levied on under the

fl. fa., to the full amount, in January last.

M. Vankoughnet obtained a rule to shew cause why the

master’s allowance of full costs upon revision, on the order

made in chambers, should not be set aside, on the ground

that the plaintiff is not entitled to more costs than damages:

viz., twenty shillings; there being no certificate granted

under the stat. 22 & 23 Car. II., to entitle him to full costs

and because a certificate had been granted to the defendant

under the statute 43 Eliz., to deprive the plaintiff of costs
;

or because, at most, the plaintiff is only entitled to county

court costs, the verdicc being within the jurisdiction of the

county court ;—or why the judgment signed, the taxation

and the execution thereon, should not be set aside, or the

judgment amended by striking out what relates to costs, on

the ground of there having been no certificate under the

stat. 22 & 23 Car. II., and of there having been a certificate

granted under 43 Eliz., and because no notice was given of

taxation.

Eccles shewed cause. In addition to the cases cited in

the judgment—Lyons v. Hyman, 20 L. J. (Ex.) 1, was re-

ferred to, for the plaintiff: and Patrick v. Colerick, 4 M. &
W. 527; Mills V. Stephens, 3 M. & W. 460; Hughes v.

Hughes, 2 Cr. M. & E. 663
;
Foxall v. Banks, 5 B. & Al. 536,

for the defendant.

Robinson, C. J., delivered the judgment of the court.

I think in this case, as in Hawkes v. Richardson (9 U. C.
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E. 229), lately decided in this court, we are bound by the

current of authority in England (though there seems to

have been from the beginning an unfortunate perversion of

what must have been the intention of the statute) to hold

that where the general issue only is pleaded to an action of

trespass qu. cl. f?\, upon which plea the title cannot now
come in question

;
and where also, as in this case, an aspor-

tavit of goods is charged, though in the same count, ania
general verdict is given—the plaintiff is entitled to full costs

without a certificate. Perhaps, however, upon the latter

ground there may be doubt whether the trespass to goods is

laid in this declaration as matter of aggravation merely, or

as a substantive trespass sufiiciently to bring the case with-

in the rule. It is of no consequence to determine that, if

the other ground is decisive, as I think it is
;
namely, that

the general issue only is pleaded to the count for trespass

qu. cl.fr.

But on the second point of the rule, we think it is in the

discretion of the court to deal with that as irregular, which

was done in disregard of a rule of court; and that, although

it is not incumbent upon us to set aside a judgment as

irregular because notice of taxation of costs was not given,

yet that we may do so in order to give the defendant

the advantage of the certificate granted under the statute

43 Eliz., by the learned judge who tried the cause. We think

the case of Ilderton v. Sill, reported in 15 L. J. (0, P.) 1 & 9

Jur. 894, authorizes that course, and it is just
;

because, if

notice of taxation had been given as the rule of court directs,

the defendant might have obtained his certificate in time.

And if that course were not open to us, we might in this case

perhaps, as in Ilawkes v. Eichardson, have considered chat

the allowance should be confined to county court costs,

upon the principle that wo are not to be guided in that

respect by what the plaintiff could go for under his decla-

ration, but by what he did go for. The late case in England

of Latham v. Spedding (15 Jur. 5YG, 4 Eng. Eep. 273),

affirms that principle, which was early acted upon in this

court in Stoddart v. Gardner (Dra. Eep. 101.) This do])ends,

however, more immediately upon the proper effect to bo
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given to the 5th and 59th clauses of our statute 8 Yic. ch.

13. The county courts have jurisdiction of cases of torts

to personal chattels, where the title of land shall not come'

in question
;
and an}^ suit in which damages have been

given upon a record on which title to lands might have-

come in question is not necessarily a suit which was not

of the proper competence of the county court, if it contains

also a statement of a cause of action, upon which alone,

for all that appears, the plaintiff may have recovered,,

which did not necessarily involve any question of title to

lands. The judge who tried the cause is in a position

to know what the fact really was, and it does not seem'

reasonable that this view should be bounded by the record

alone, in which the plaintiff may have included some cause

of action which the inferior court could not have tried, for

the express purpose of ousting the jurisdiction of the lower

court.

In this case, as well as in Hawkes v, Eichardson, we
consider ourselves bound by the practice which has been

established by the current of authority in England,although

we do so reluctantly, for it is impossible not to feel what

has been often expressed by judges in England, that the*

decisions upon the statute of Car. II., have unfortunately

led to a course unreasonable in itself, and at variance with

the evident intention of the legislature. In Clegg v.

Molyneux (Doug. ^80); Lord Mansfield observed, “ There

is a puzzle and perplexity in the eases on this statute, and

a jumble in the reports.” And I think the inconvenience

has been a good deal added to since.

The present application came before the learned Chief

Justice of the Common Pleas, in chambers
;
and it was

said in the argument before us, that he desired the defen-

dant to move the matter in full court here, being embar-

rassed by an apparent conflict between our decision in-

Hawke V. Eichardson and the case of Kane v. McGill (2

C. P. 151), which had been decided in the Court of Com-

mon Pleas. I think the learned Chief Justice must have^

misconceived the case of Hawkes v. Eichardson, if he was

under the impression that it is at variance with Kane v..
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McGill in regard to the effect given to the 22 & 23 Car.

II. What was intended to be resolved by ns in that case

is perhaps obscurely expressed, for I observe that in the

argument of the present rule, Mr. Eccles, who sees as

readily and distinctly as any one the points and bearings

of a case, declared himself unable to understand it. If it is

read over again, I think no such difficulty will be found.

We determined there in favor of the plaintiff so far as

regarded the statute of 22 & 23Cir. II., and held him en-

titled to full costs, on the ground that there was a separate

count for goods taken, and a general verdict, wherefore we
could not say that the plaintiff did not recover in part, if

not wholly, for taking the goods, in regard to which cause

of action the title of the land could not have come in

question
;
and therefore we must say, adopting the princi-

ples of the English decisions, that it was not a case in

which the judge could have certified, and so must be looked

upon as not coming within the statute. The English cases

compelled us, as we thought, to give the plaintiff his full

costs so far as the statute 22 & 23 Car. II. was concerned,

because it was not a case for a certificate
;
and so the plain-

tiff, out of deference to the impossibility of getting it, must

be regarded as being in as favorable a position as if he had

obtained it. This is the result of the English decisions,

however repugnant it may seem to common understanding,

and we did not depart from the rule, though I confess I

should for my own part be willing in this matter of practice

to have concurred with the rest of the court in following

the statute rather than the cases. Having determined, how-

ever, in Hawkes v. Eichardson, that the plaintiff, so far as

the statute of Car. II, was in question, was upon English

authorities entitled to his costs, on the grounds I have men-
tioned—namely, the verdict being general, and the declara-

tion containing a count for taking goods— it was immaterial

to consider what might have been the effect of the general

issue having been pleaded “ b}^ statute” to the declaration

which might have admitted of the title to land being

brought in question upon the first count, supposing that to

have stood alone.
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In limiting the plaintiff to county court costs, as we did

in Hawkes v. Eichardson, we followed the course early

adopted in this court, in Gardiner v. Stoddard, and which

has since received confirmation by English decisions,

(among them is the case of Latham v. Spedding, 15 Jur.5*76),

and might possibly have adopted the same course in this

case, if we had not thought it proper under the circum-

stances to give the defendant the benefit of the certificate

which has been granted to him under the statute of Eliz.,

and which places him in a better situation. The object of

legislature in all the acts, which relate to this subject, was
to discourage bringing vexatious actions upon frivolous

grounds, and their enactments to that end should have re-

ceived a liberal construction. If just after the statute 22

and 23 Car. II. was passed, any one who had concurred

in passing it had been asked what would be its effect in

case one man should take a biscuit out of the hand of

another, and being sued for it in trespass, should have a

verdict passed against him for a farthing,the answer,! think,

would have been that he would have his own costs to pay

under the new law, for that the action would be undoubt-

edly a personal action, and the damage under 40s.
;
and as

in the nature of things the title to lands could not come, in

question, the plaintiff could in such a case obtain no

certificate to give him full costs, and so must be content

with the farthing. It would have seemed to him hardly

credible, I think, if he had been told that when the statute

should come to be acted upon, which it was not I believe for

a very longtime after its passing, it would be held by the

courts that the very circumstance which he supposed would

make it impossible for him to obtain full costs,was precisely

the thing that would give him his full costs; namely, the

circumstance that the judge could not certify in his favour

without certifying a falsehood, for that the judge would

hold such a case to be out of the statute altogether, and that

the plaintiff would in consequence be left to tax his full

costs.

If indeed we could suppose a case in which the title to

land might consistently with the record have come in
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<][uestion upon the trial, but yet for some cause the judge

who tried the case was disabled from granting a certificate,

there would then be a good reason for protecting the plain-

tiff in his costs, since he ought not to suffer from being

unable to obtain a certificate of the truth if that would serve

him
;
but when the only reason for the judge not certifying

in his favor is, that it would be idle to ask him to certify a

fact which could not possibly have existed, the consequence,

as it seems to me, should have been altogether in the defen-

dant’s favor, for the fact that the title to land could not have

come in question might reasonably have been held equiva-

lent to the judge declining to certify that it did come in

question.

However, I only make these remarks in the hope that

they may assist in keeping in view the propriety of placing

this matter on a more reasonable footing by a legislative en-

actment.

In disposing of this rule we conform to the English

authorities, as we did in Hawkes v. Eichardson
;
holding the

plaintiff at liberty pn'ma facie to tax his full costs, notwith-

standing he has obtained no certificate under the statute 22

& 23 Car. II,, but we direct that the judgment which he has

entered up without notice of taxation to the defendant shall

be set aside, in order that the defendant may have the bene-

fit of the certificate which has been granted to him under

the statute 43 Eliz. ch. 6, reducing the costs to twenty shil-

lings; and the execution to be issued will of course conform

to the judgment as it will be entered. The execution that

has issued must of course be set aside.

We set aside the judgment and proceedings under it

without costs, and the order will issue to revise taxation, in

order to give effect to the certificate for restraining costs.

Bale accordingly.
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Gilmour V. Hall and Platt.

Appeal—Practice—Stay of execution.

Where a fi. fa. has been placed in the sheriff’s hands, and acted upon
before the defendant has appealed,— i. e . ,

before the writ of appeal
has been allowed—there can be no stay of execution. The sheriffmust
sell the goods and pay the money into court, to abide the event of the
appeal.

This was a case of appeal from the decision of this court

in Hall & Platt v. Gilmour, 9 U. 0. E. 492.

Security for the sum awarded by the judgment, and costs,

was given according to the statute, and after due notice was

allowed by a judge, on the 10th of January, 1853, and filed.

On the 8th of December, 1852, a fi. ja. had issued on the

judgment against the defendants’ goods, returnable the

first day of Hilary Term, and was placed in the sheriff’s

hands. On the 24th of January, 1853, the plaintiff’s attor-

ney and the sheriff were made aware of the allowance of

the security
;
and on the 29th of January reasons of appeal

were notified to the plaintiff’s attorney.

The verdict was for £418.

On the 1st of February, 1853, the defendants moved in

chambers, and obtained an order from the Chief Justice of

the Common Pleas, to stay all further proceedings on the

fi. fa. until this term, in order to give an opportunity for

making this application.

M. Vankoughnet in this term (10th February, 1853,) ob-

tained a rule nisi on this plaintiff and the sheriff of the

United Counties of York, Ontario, and Peel, to shew cause

why the sheriff should not abandon further proceedings on

his fi. fa. in this cause, on the ground that execution is stay-

ed under the statute (12 Yic. ch. 63) by reason of the pro-

ceedings in appeal taken by the defendants
;
or why the

sheriff should not desist from making the money under the

writ, until the issue of the said appeal.

JEccles shewed cause.

Eobi'nson, C. J., delivered the judgment of the court.

Upon further consideration of dhe point raised in this

case, we have not changed the opinion which we formed in

the, case of Eowand v. Jarvis—that there is nothing in
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our statute 12 Yic. ch. 63, or in the rules respecting appeals

made under its authority, which would warrant us in hold-

ing—contrary to the principles and practice which have

always hitherto prevailed in England—that an execution

commenced before an appeal has been allowed must not be

suffered to go on, notwithstanding the appeal. In England
—.as the case also was in this country before the late stat-

ute—the party dissatisfied with a judgment obtained his

writ of error or appeal as of course, though it could not be

allowed till security had been given—-that is, before bail

put inj and until notice of allowance the appeal would not

operate as a supersedeas of the execution. It may,perhaps,

be right to hold that, upon the second of our appeal rules

made in July, 1850, the writ cannot properly issue here

until security has been perfected
;
but it does not appear to

be material whether perfecting the security must precede

the issuing of the writ or not; because, however, that may
be, it is clear that two things must concur before execution

or judgment will be stayed
;
namely, the allowance of the

writ of appeal under the 15th rule, by indorsement to that

effect, after security has been perfected, and the service of

notice of such allowance, with a statement of some ground

of appeal, which shall not be manifestly frivolous, as re-

quired by the 27th rule. This cannot take place before a

writ has issued, because it cannot be endorsed ‘^allowed”

until it has been taken out
;
and, therefore, in the case now

before us, the defendants are not yet in a situation to

demand a stay of execution, not having obtained their writ.

But if they had obtained their writ of appeal, and had it

allowed, and had given the notice required by the 29th

section,we are still of opinion that the writ of appeal would

bo a supersedeas of the execution under the 27th section, in

a case where, as in the present, the sheriff had actually

seized goods of the defendants under a /i, fa. before the

defendants had appealed—that is, before they had their writ

of appeal allowed
;
and that in such case the sheriff must

sell the goods and pay the money into court to abide the

event of the appeal—Meriton v. Stevens (Willcs 271, 280,)

Doe dem. Messiter v. Dj-neley (4 Taunt. 289.) This principle



510 queen’s bench, Hilary term, 16 vie.

appears to be still maiutained in England, on account of

the inconveniences which might ensue from interfering

with the progress of the execution after goods had been

seized under it.

We can find nothing either in the statute 12 Yic. ch. 63,

or in our rules of court, which should lead us to place this

matter on a new and peculiar footing, for the words that

are used in the 40th clause of the act—that on the perfect-

ing security execution shall he stayed,'' cannot, we think,

without some clear legislative direction to that effect, be

carried further than the very same words used in English

acts and rules, of practice, and in our own statute of 34

Geo. IIL, ch 2, which have never, that we can find, been

taken to mean more than that after such allowance and

notice execution shall not go on the judgment; not that

the completion of an execution shall be interrupted where

it has issued and been acted upon before the appeal was al-

lowed.

Eule discharged, but without costs.

Holmes v. Yancamp.

13 (h 14 Vic. ch. 62—Affidavit required hy.

The 13 k 14 Vic. 62, requires that the mortgagee himself, shall make affi-

davit of the mortgage debt being due, and that the mortgage was
made in good faith

;
therefore a mortgage filed upon an affidavit of an

agent of the mortgagee, was held void.

The defendant in this case was shewn to be a creditor of the mortgagor
at the time such mortgage was given

;
it was held therefore, that

such mortgage was void as against him at the first
;
and the court re-

fused, on the suggestion of the mortgagee, to entertain any questions
as to the regularity of the defendant’s judgment entered after the date
of the mortgage, or of an attachment issued upon it.

Appeal from the county court of Hortlmmberland and

Durham. The plaintiff sued the defendant in trover for a

yoke of oxen and a cowl

The defendant pleaded— 1st. Not guilty. 2nd. The

plaintiff not possessed of the goods, &c.

One Warrant owned the oxen and cow, on the 12th of

October, 1850, when he executed a mortgage of them, and

of other personal property specified in a schedule,and worth
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about ^35 to Holmes, the plaintiff, to secure him in the

amount of £28, due hy Warrant to one Hunt, for which

debt Holmes had become surety, and afterwards paid it.

Upon the trial Warrant was examined as a witness, and

swore that he gave this mortgage with a view to get time

to pay his other creditors
;
that he owed at that time sev-

eral other debts, and among them a debt of £7 or £8, to

this defendant Yancamp ;—Warrant was then a tenant of

Holmes, and the cattle which he mortgaged remained in

his possession, on the place leased by him, notwithstanding

the mortgage.

On the 19th of October, 1850, an affidavit was made of

the execution of the mortgage, and the mortgage was filed

with the county clerk on the 21st of October, but it was

not till the 28th of November, that an affidavit was made
of the hona tides of the mortgage, which was filed on the

26th, and this affidavit was not made by the mortgagee, as

required by the statute 13 & 14 Yic. ch. 62, but by one

Cubitt, who, it seemed, was his agent.

On the 1st of October, 1850, Yancamp took out a sum-

mons from the division court against Warrant for the debt

due to him, of £7 6s, 3d., returnable on the 29th of October,

which was indorsed ‘‘served by Peter Coleman, 19th Oct.,

1850.” Judgment was obtained on this summons on the

lYth of December, 1850, and execution issued. On the

19th of October, while the suit was pending, but whether

before or after service of the summons did not appear, an

affidavit was made for the purpose of suing out an attach-

ment in the case. It purported to have been made by J. &
J, Vancamp, and was to the effect that Warrant owed them

£7 6s. 3d., for goods sold, &c.
;
and that they had good

reason to believe that Warrant was then concealed within

the count}q to avoid being served with process, with design

to defraud them of their debt. The apparent inconsistency

between this affidavit and the indorsement made on the

summons, of its having been actually served on tho same

day on which tho affidavit was made, was not explained.

The affidavit, besides purporting to be a joint affidavit of

J. & J. Yancamp, Avas signed in the same manner, without
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anything to shew by the signature or orlherwise which of

the firm made it. Upon the attachment which issued

under this affidavit the oxen and cow were seized in War-
rant’s possession, but were restored to him on his giving a

receipt, and undertaking that they should be delivered up

when called for. On the 8th of January, 1851, a bailiff

seized the oxen and cow, under the division court execu-

tion which had issued in Yancamp’s suit; they were sold,

and Yancamp, the now defendant, received the proceeds of

the sale.

For the plaintiff it was contended at the trial of this case

in the county court, that the defendant could make out no

defence under the attachment, because he had not pleaded

it specially. Secondly, that it was void, because it was not

warranted by a sufficient affidavit, and so it could not

prevail against the mortgage.

The defendant,on the other hand, contended that although

the attachment issued after the 12th of October, when the

mortgage was made, yet that it was executed on the 19th

of October, before the mortgage was filed as required by
law, and even before any affidavit of the mortgage having

been taken bona fide had been made
;
and further, that no

sufficient affidavit in this respect had ever been made, for

the law requires that the mortgagee himself shall make it^

which had not been done in this case, so that, putting the

attachment out of the question, the mortgage had never

attached on the property, but was absolutely void as against

Yancamp, a creditor, and could not prevail against his exe-

cution when the bailiff came in January, and seized under

it. Another objection was taken by the defendant
;
namely,

that by the mortgage to Holmes the debt was not made
payable till the 15th of April, 1851, which had not arrived

when Yancamp’s execution came, and the goods were seized

under it in Warrant’s possession, where they had a right

to be, and that Holmes, not being at that time entitled to

the possession, was not in a situation to sue for the con-

version.

The learned judge directed the jury to find for the plain-

tiff for the value of the cattle, which they did and he
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reserved leave to the defendant to move in term for a non-

suit, on the objections v. hich he had taken.

A rule nisi was afterwards granted, upon the defendant’s

motion for a nonsuit or for a new trial, on the ground that

the jury were misdirected, and that the verdict was against

law and evidence.

The learned judge determined that there could be no

doubt that under the pleas of “ not guilty ” and “ the

plaintiff not possessed,” the defendant could object to the

plaintiff’s title under the mortgage; and that the aflS.davit

required by our statute 13 & 14 Vic. ch. 62, must be made

by the mortgagee himself, and not, as in this case, by an

agent
;
wherefore the mortgage had not been legally regis-

tered, But on the point that the attachment had been sued

out upon an illegal affidavit,he held that objection to be fatal;

that the affidavit was a nullity,and the attachment therefore

void,and the defendant liable for the seizure made under it.

He thought the seizure under Yancamp’s execution justifi-

able under the evidence, but not the seizure under the

attachment, which he considered must entitle the plaintiff

at all events to nominal damages; and he made a rule to

the effect that the plaintiffs verdict should be reduced to I5.;

or, if he objected to that, as not being in the power of thS

eourt to order upon the rule nisi that had been obtained,

then the rule should be made absolute for a new trial

without costs.

The plaintiff appealed from this judgment, contending

that he was entitled to have the verdict upheld for the full

amount which was given by the jury as the value of the

cattle
;
and that the judge of the county court had no power,

upon such an application as was made to him, to reduce

the verdict to nominal damages.

Cameron, Q. C., for the appeal, cited Smith v. Pritchard,

.
8 C. B. 565

;
Buchanan v. Kinning, 17 L. Times, 244

;

Dews V. Byley, 20 L. J. (C. P.) 264.

Wilson, Q. C., contra, cited Doe dem. Stiirges v. Ward,
2 Dowl. N. S. 706

;
Kingston v. Llewellyn, 1 B. & B. 529 ;

King V. Turner, 1 Ch 58
;
Brown v. Davis, Ib. 161

;
Walker

V. Furnell, 4 Ex. 807.

33 10 U« 0. Q. B.
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Eobinson, 0. J., delivered the judgment of the court.

We think the judge of the county gourt was right in

holding that the statute 13 & 14 Yic. ch. 62 imperatively

requires that the mortgagee himself shall make affidavit of

the mortgage debt being due, and that the mortgage was
made in good faith for the purpose of securing the debt,

and not for the purpose of protecting the goods mortgaged

against the creditors of the mortgagor. According to

Warrant’s own evidence in this case, it might not have

been possible for Holmes to make such an affidavit; for

Warrant swore ‘-that he made the mortgage with a view to

get time to pay his other creditors;” and if Holmes knew
this and did not apply for security, but merely suffered

Warrant to give it for his own purposes, and agreed that

he should be undisturbed in his possession of the goods,

he could hardly have made such an affidavit as the statute

requires : and at any rate, the statute is express that the

mortgagee shall make such an affidavit, which must ac-

company the mortgage when it is taken to the county clerk

to be filed, otherwise the mortgage shall be absolutely void.

There are obvious reasons which may have influenced the

legislature in requiring that the mortgagee himself should

make the affidavit, and not any agent or other person on his

behalf
;
and, at all events, the statute is express. We

cannot alter or dispense with its provisions
;
and, if we

could, there is no ground shewn for any dispensation in

this case. The cases cited of affidavits made by clerks or

agents for the purpose of personal arrest, either in England

under the statute 12 Geo. I. ch. 29, or in this province

under our own statute, are not in point
;
because in the

one case the statute allows the affidavit to be by the party,

his servant, or agent; and in the other case the statute

requires only that an affidavit of the debt shall be made,

without saying by whom. Ho case can be an authority^

unless where the affidavit has been received under a statute

express and peremptory as this is. This being so, the

mortgage cannot be upheld against Yancamp a creditor,

but must be treated by us as void, independently of the

question whether the delay alone of many weeks before it
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was taken to be filed did not make it void under the

statute 12 Yic. ch. 14, the possession of the cattle having

continued in the mortgagor.

Yancamp is now shewn to be a judgment creditor,

entitled to question the validity of the mortgage. We can

go into no examination of the regularity of the judgment

upon the suggestion of Holmes, who is a stranger to it

that the summons was not served
;

and strange and

incomprehensible as the proceedings connected with the

attachment seem to have been, that is of no moment, for

Yancamp is not less a judgment creditor, nor less entitled

by reason of any irregularity of that kind to object against

the mortgage. It is established clearly that he was in

fact a creditor when this mortgage was given
;
and when

he shews that, he compels us to hold the mortgage void

as against him from the first, and not merely from the time

that his judgment was entered.

It is unnecessary to consider whether the plaintiff, upon

the evidence, should have had a verdict for anything in his

favour, and whether the defendant should not have suc-

ceeded in his application for a non-suit, for it is the

plaintiff, and not the defendant, who apj^eals. The defen-

dant is content to let the matter rest where it is. We think

it very clear that the plaintiff has, to say the least, no reason

to complain of the judgment, and that the appeal must

therefore be dismissed with costs.

Appeal dismissed.

Sutherland v Black.

The court, under the circumstances of this case, granted a second now
trial, a verdict having been twice found against an officer of tlic Court
of Chancery, on insufficient evidence.

In this case the court had granted relief to the 'defendant

against a former verdict. The facts were not made to ap-

pear in any different light upon the second trial, but the

jury again found for the plaintiff.

The facts wore those : On the 16th of March, 1850; the

plaintiff, a farmer living in the country, wont, in company
with his solicitor, Mr. Colo, to pay into the court of
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Chanceiy a sum of money required to be paid in, in a suit

between him and the British American Fire and Life Assu-

rance Company. The master in Chancery, to whom they

first applied directed them to take the money to the defen-

dant, Mr. Black, one of the clerks of the court, whose office

was in the same building, and who received and entered it,

saying that it would be safe there, or something to that

effect, until they got the proper order for paying it in, which

bad not yet been obtained, but which it was said would be

obtained the next day. On the following day the plaintiff’s

solicitor, Mr. Cole, went to the defendant in his office, and

desired him to give him back this money which had been

deposited with him ad interim, and the defendant thereupon

took the money out of his desk, in which he had placed it

the day before and gave it to the solicitor, whose client

was not with him on this occasion,

Mr. Cole soon afterwards absconded with the money, and

the plaintiff hearing of it came into town, and demanded the

money from the defendant, who told him that he had given

it to his solicitor who had called for it, admitting at the

same time, in answer to a question of the plaintiff, that no

order of the court had been produced to him,

Mr. Cole’s receipt for the money was taken by the clerk,

and produced upon the trial. It stated that he had received

the sum which had been deposited by him the day before,

and for which the receipt of the defendant, Mr. Black, had

been taken, which receipt by the writing he engaged to

return.

The registrar of the court was examined upon this trial,

and swore, as he did upon the first trial, the money is

never received into the Court of Chancery without an order,

nor paid out without an order—^that is, not received or paid

by the court; that it was not the particular duty of this

defendant to receive money
;
that Cole was the solicitor of

the plaintiff in an interpleader suit depending in Chancery,

and that a solicitor in Chancery is always considered to

have control over all his client’s matters in litigation,and to

represent him in whatever is to be done in the suit
;

that

the defendant was under no obligation to receive the
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money, either from Colo or his client, without an order

;

and that the money was under the circumstances not under

the control of the court, not being yet regularly paid in, but

subject to the order of the depositor or his solicitor. He
stated further that if be had been in the place of this defen-

dant he should without hesitation have returned the money
to the solicitor when he called for it the next day.

It was a matter uncertain upon the evidence whether the

money was received on the first day from the hand of th«

client or of his solicitor, Mr, Cole
;
but the jiuy were told

that it signified nothing how that fact was, as Cole was

in reality the plaintiff’s solicitor, and known to be such,

and the}^ went there in company together.

The jury were directed on chis occasion as on the former,

that the defendant was well warranted in returning the

mone}^ to the solicitor when he called for it, as it had been

paid in apparently under the advice of the solicitor, and in

his presence, if not through his hand : that the clerk^

having taken charge of the money for the accommodation of

the party till he should get the order, which ought to have

been got before, should be placed in no worse situation on

that account than if it had been accompanied by an order of

the court; that the defendant had no reason,from anything

that appeared, to suspect any fraud in the solicitor
;
that he

would have taken a very unusual responsibility upon him.

self if he had questioned the right of the solicitor to repre-

sent his client when he called the next day, and ni ght

have made himself liable in consequence of such refusal, if

the money had be3n lost before the client came for it, or if

any disadvantage had accrued to the client in the progress

of the cause, from the money having been witheld from

his solicitor.

The jury nevertheless on this occasion again gave their

verdict for the plaintiff,

VanJioughnet, Q. C., moved for a new trial.

J. Boulton^ shewed cause.

IIOBINSON, C. J., delivered the judgment of the court.

The amount in this case is not lai-ge—upwards of £T0

—

but the principle involved is a very important one. The
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in might have been £700 instead of £70, and the same
law should govern in the one case as in the other. It is

our duty not to suffer parties to be ruined by the perversion

of the law. The clerks and officers of courts of justice are

frequently placed in very responsible situations, and have

duties to perform that may put them in great peril when
they make a slip in discharging them. Whenever they do

wrong, either by design or from negligence, they must

nbide the consequence
;
but, on the other hand, they have

a right to expect protection to this extent—that they shall

not be adjudged liable when the}’’ have done nothing, or

-omitted nothing, that should make them liable. If the

plaintiff had been told when he met with this loss, that it

was a misfortune brought upon himself by happening to

place confidence in an unworthy solicitor, and that he

could not and ought not expect to be able to throw the

loss upon a public officer, who had only done what was

proper under the circumstances in recognizing the authority

of the person whom the client himself had chosen to

represent him, much expensive litigation would have been

-saved. The verdict was attempted to be supported by

urging that the defendant may have been fraudulently in

collusion with the solicitor, Mr. Cole. Upon the trial the

jury were earnestly pressed to act upon that idea, and they

probably did so, though there was really nothing in the

evidence given upon either trial to support such a surmise,

and so the jury were reminded. It seems like adding

greatly to the vexation of a groundless lawsuit to attribute

arbitarily to the defendant anything so disgraceful, and to

attribute it only because a recovery could be expected

upon no other ground. We regret very much that it has

become our duty to order another trial, and without costs,

but we consider that the due administration of justice

requires it.

Eule absolute.
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Prynne V. Carroll.
Practice—Assessment of contingent damages.

There can be no assessment of damages where a verdict is found for de-
fendant on an issue going to the whole cause of action.

The plaintiff sued the defendant in case, setting forth a

writ of
fi. fa., delivered to the defendant in a suit of this

plaintiff against one Hill, in a judgment in the county court

of Oxford; averring that the defendant seized goods of

Hill under the writ to the amount of the debt, but forebore

to sell the same, though he could have done so, and

falsely returned that the goods remained unsold in his

hands for want of buyers.

The defendant pleaded 1st.—Hot guilty, 2nd. That Hill

was not possessed of the goods and chattels in the declara-

tion mentioned, &c.

3rd. That the defendant did not seize any goods, &c.

4th. That he did not levy the money endorsed on the said

writ, as in the declaration mentioned.

5th. That there were not at the time of the delivery of

the writ to the defendant, or afterwards, while the writ was
in force, any goods of Hill sufficient to satisfy a year’s rent,

due from Hill to one Tallman for the house wherein the

goods were at the time of the seizure, of which the plaintiff

had notice.

6th. Another plea to the same effect, stating 60^. to be the

amount of the year’s rent due.

Ith. Another plea to the same effect.

The plaintiff joined issue on the first four pleas, and

demurred to the last three. The defendant joined in de-

murrer.

A ven.fac. was awarded to try the issues, and assess con-

tingent damages on the demurrer.

On the trial the jury found a verdict for the defendant.

Hagarty, Q. C., moved for a new trial, or for a venir de

novo, “or to sot aside the verdict without costs, so far as

“the same relates to the issues raised on the 5th, Gth, and
7th pleas, the same being issues in law on which damages

“should have been assessed for the plaintiff, there being a

“general verdict for the defendant.”
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X Vuggan showed cause, and cited Wo rwick v. Cox, 1 D.

& L. 986.

Eobinson, C. J., delivered the judgment of the court.

There could be no assessment of damages for the plaintiff

when the verdict upon the issues in fact was found against

him, and his cause of action was not sustained
;
of course

the party succeeding on the demurrer receives his costs.

Eule discharged.

Johnson et al. v. McKenna.

Proviso in If Wm. IV, ch. sec. 17— Want of appearance on N. P.
record in ejectment.

A person holding a bond for a deed from the patentee of the crown is

not so “ entitled to the land” that his knowledge of an adverse posses-

sion for more than twenty years will take the case out of the proviso
in 4 Wm. IV. chap. 1, sec. 17.

The want of an appearance on the Nisi Prius record in ejectment may
be amended after trial

;
but the objection is waived, and the amend-

ment unnecessary, if the defendant appear at the trial, and go into
his defence.

Ejectment for lot number six, in the seventh concession

of the township of Murray. The case was tried at Cobourg?

in October, 1852, before Draper, J. It appeared that by

letters patent, dated 30th June, 1801, this *
lot was granted

to one James Johnson, in fee
;
and it W'bs proved that John

Johnson was his eldest son ^nd heir-at-law
;
James Johnsoh,

the patentee, died about twenty-three years before the trial.

There was some evidence of a bondjgiven by him to one

Tan Alstine, for the sale of this lot, and the patent was in

the possession of YanAlstine’s widow, after YanA.’s death,

and she gave it up with a quit-claim of any right she had

to one of the Johnsons, together with a patent. The
defendant claimed title under a deed dated 13th Sept., 1822,

made “ between Daniel Johnson of the township of Ernest-

town, yeoman, heir-at-law of the late James Johnsjn, of

the first part, &c., and Henry Euttan, of the second part.’^

There was evidence that James Johnson, under whom
the plaintiff claimed, never lived in Ernest-town. The

patentee was described as of the township of Ameliasburg,

where it was sworn the plaintiff’s father lived for thirty

years; besides which, the deed under which the defen-

dant claimed was sworn to have been executed at the time

it bore date, which was rather more than thirty years^
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l)efore the trial
;
and the plaintiffs father, according

to the evidence,lived six or seven years after that. Evidence

was given to prove an adverse possession of more than

twenty years, but there Was nothing to lake the case out of

the proviso in the 11th section of the Real Property Act, 4

W. IV. ch. 1. After the defence had been more than half

gone through, it was discovered that the Nisi Prius record

was not properly made up,—the appearance by the defen-

dant not being set out according to the statute. The case

was however proceeded with, and the only question left to

the jury was, which of the two James Johnsons was the

original patentee
;
and they found it was the plaintiff’s father,

and gave a verdict for the plaintiff.

In Michaelmas Term YanJwuglinet, Q. C., (with whom was

Cameron^ Q. 0.,) obtained a rule nisi for a new trial
;

1st, on

the ground of the defect in the record
;
2nd. on affidavits of

the discovery of material evidence.

In the same term Eccles obtained a rule nisi to amend
the record, by adding thereto the appearance of the defen-

dant as if the same had been entered before trial, with-

out costs.

The affidavit on which the defendant moved was that of

David McWhirter, who was the son of Ursula YanAlstine,

(the widow of Alexander YanAlstine), by her second hus-

band, David McWhirter. He stated to the best of his be-

lief that James Johnson, the patentee of the crown, sold

this lot to Alexander YanAlstine, and gave him a bond for

a deed
;
that after YanAlstine’s death, this bond, with the

patent for the lot, remained in his (defendant’s) mother’’s

possession, till within fifteen months, when he delivered

them to William Johnson, one of the plaintiffs, who pur-

chased the interest of Mrs. McWhirter, (YanAlstine’s widow)-

in the premises held by her ‘-under the will of the said

Alexander YanAlstine,” and who clearly acknowledged

the right and title of those representing the said Alexan-

der YanAlstine in the premises
;
that William Johnson,

when he made sucli pui*chase, was aware that the lot was
in the occupation of the defendant and one Maybee,

claiming as owners; that as far back as 1830 or 1831>

deponent and his mother knew that Henry Ruttan, Esq,,
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had sold this lot, as claiming to be owner of it, “ to a

person then in possession, claiming to hold the same that

he and his mother complained to Euttan of the hardship of

his claiming and disposing of the lot; that his mother sold

to William Johnson by his advice, because they consid-

ered they had lost all right to the lot from the long posses-

sion by Euttan and those claiming under him
;
that

Meyers, the plaintiff’s attorney in the cause, offered him

*U. 10s. for his mother’s right in the lot, and the papers.

On shewing cause to the defendant’s rule, affidavits were

put in, sworn by both plaintiffs
;
one of whom was the son

and the other (William) the grandson of the patentee,James

Johnson. They denied that they had any knowledge of any

person being in possession of this land, until 1839; and

William Johnson swore that he went to Mrs. McWhirter,

with his father’s consent and direction, as they heard she

held a bond for a deed given to her former husband, Alex-

ander YanAlstine, by James Johnson before he obtained the

patent
;
and that it was to prevent such bond interfering

with their right to recover that induced William Johnson

to pay Mrs. McWhirter a sum of money, to gel the same

from her. An affidavit was also put in by Mr. Meyers,

denying an}^ interest in the suit except as attorney.

The defendant, in reply, insisted upon the objection to the

record, which the plaintiff’s counsel contended was waived

by the appearance and defence gone into at the trial. The

defendant’s counsel also argued, that notice of the occupa-

tion of the premises to Mrs. McWhirter, when she held the

bond from James Johnson, would be sufficient to bring tho

case within the proviso to the 17th section of the Eeal

Property Act, 4 W. lY. c. 1, especially as William Johnson

was made aware of this when he bought up the bond.

In support of the amendment, the plaintiffs counsel cited

Halhead v. Abraham, 3 Taunt 81
;
Doe v. Dolman, 7 T. E.

618
;
William v. Strahan, Ib. 309, and several other author-

ities. fie also objected that it was not shewn, as an inde-

pendent fact, that the defendant had entered an appearance

—he might have pleaded without doing so, and the plain-

tiff might have accepted the plea and proceeded with the

action.
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Draper, J., delivered the judgment of the court.

As to the amendment.—In Grundy v. Mell (1 H. E. 28,)

the rejoinder concluded with a verification, and the plain-

tiff added a similiter, and took the record down to trial?

when the defendant obtained a verdict, and the court made

absolute a rule to amend, and discharged a rule nisi for a

new trial, founded on this objection. They relied on the

case of Sayer v. Pocock, (Cowp. 407,) where after verdict

for the plaintiff the court amended replication by adding

and the defendant does so likewise Lord Mansfield, among
other reasons, stating that by amending the court only

make that right which the defendant himself understood to

be so by his going down to trial.”

Our statute 14&15 Yic. ch. 114, section 2, enables the

persons named as defendants in the writ of summons in

ejectment to appear, and by section 4, an appearance with-

out notice confining the defence to part, shall be considered

as a defence for the whole property claimed. Section 6

enacts that in case an appearance be entered, the case shall

bo at once considered at issue, “ and the record for trial

shall be made up, setting forth the writ, stating the appear-

ance, with its date;” setting forth the notice limiting the

defence, if there be one; and setting forth a plea “ that the

plaintiff is not entitled to the possession of the said property

for which the defendant has appeared.”

There is no sufficient reason for our refusing to amend
this record after trial

;
if such amendment were necessary

under the circumstances, in the words of Lord Mansfield,

we should only make that right which the defendant him-

self understood to be so by his going down to the trial

the objection was not discovered until the defendant had

gone into his evidence, and was, in our opinion, waived.

Then, upon the merits; the title of the plaintiff, John

Johnson, as heir-at-law of the patentee, seems to us to be

clear
;
and the only defence now set up is an adverse posses-

sion of more than twenty years, and the allegation of

knowledge of tliat fact in tliose who had the right in

the premises
;
but the only knowledge shewn is in Mrs.

MeWhirter, whose only claim, putting the strongest con-
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strnction on the affidavits filed, is as devisee of hei* ormei*

husband, who had obtained a lx)nd for a deed from James
Johnson before the patent issued. How can she ever be

said (within the meaning of the act) to have had a right of

entiy, or how can she be said to come within these words,

‘‘Provided always, that until the person deriving title to

land in this province as the grantee of the crown, or his

heirs or assigns, or some or one of them, by themselves, their

servants or agents, shall have taken actual possession of the

land granted, by residing thereupon, or by cultivating some

portion thereof, the lapse of twenty years shall not bar the

right of such grantee, or any person claiming by, under, or

through him, unless it can be shewn that such grantee or

person claiming by, under, or through him, while entitled

to the land, had knowledge of the same being in the actual

possession of some other person, not claiming to hold by,

from, or under the grantee of the crown (such possession

having been taken while the said lot was in a state of na-

ture), in which case the right to bring such action shall be

deemed to have accrued from the time that such knowledge

was obtained ?” Unless the widow of Alexander YanAlstine

is shewn to have had such a title as would give a right of

entry on any person in possession, her knowledge must be

immaterial. Here the legal estate has never been out of

the grantee of the crown, or his heir-at-law, and it is not

pretended that they had knowledge of the taking possession

by the defendants, or by those under whom they claim,

twenty years before the 23rd of March, 1852, the date of

the summons in this cause. It may be observed that there

is no affidavit of the defendants that they were not aware of

all that McWhirter’s affidavit contains before the trial took

place.

Under these circumstances we see no sufficient ground for

disturbing the verdict;, and the authorities referred to en-

title the plaintiff to a rule for amending the record, if it

were necessaiy, which however we do not think, as the de-

fendants by appearing and defending at the trial waived the

objection. We therefore discharge the rule for a new trial.

Eule discharged.
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Walroth V. The St. Lawrence County Mutual Insur-
ance Company.

Application to insure—Policy avoided hy misrepresentation of title.

The plaintiff’s application for an insurance with defendants contained
the following questions and answers : Question—“Occupied by appli-

cant or tenant?’’ Answer—“ Tenant.” Q,—“Title by deed or how?”
A.—“Deed.” Q.—“Incumbered or not, if not, say ho ?” A.—“No.”
The plaintiff afterwards made affidavit “that he is the hona fideO'wixQX

of the said property and of the said policy ; that the said property is

not and was not in any way incumbered by mortgage or otherwise.”

It appeared that the plaintiff was assignee of one J. P.
,
who had a lease

from one M. at a yearly rent, with a right of purchase at a certain

price
;
and that there was a mortgage from M. to one H. including

the property insured.

Held, that (irrespective of the mortgage) the plaintiffhad misrepresented
his title, and could not recover on the policy.

Assumpsit : 1st count, on a policy of insurance of a

dwelling house against fire, to recover £100. 2nd. Money
received. 3rd. Account stated.

Pleas to first count— 1. That the policy was obtained

from the defendants by fraud and covin, wrongful conceal-

ment of certain information, material, &c., and by misrep-

resentation of plaintiff.

2. That defendant subscribed the policy, and it was got

from them by fraud, falsehood, and misrepresentation of

plaintiff concerning the title of plaintiff to said dwelling

house, and by fraudulent concealment of certain facts, known
to plaintiff’ and material to bo known to defendants, as to

the title of plaintiff to the dwelling house, and whether
plaintiff held his title by deed or otherwise, and as to incum-

brance thereon.

3rd. That the plaintiff, to support his claim, did on the

8th of May, 1851, make the affidavit mentioned in the 1st

count; and defendants say, that in support of said claim

there was false swearing within the meaning of the proviso

in the policy—in this, that the plaintiff swore ho was hona

fide owner of the property and the policy, that the property

was not in any way incumbered
;
that there was no other

insurance on it; that ho was absent at the time of the fire;

that it was not occupied at the time
;
that he did not know

the origin of the lire, but believed it was accidental
;
that

the house was worth £150,—whereas, &c., negativing each

statement.
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4th. That the plaintiff made affidavit, as before
;
and

there was false swearing in this, that plaintiff swore he then

was the hona fide owner of the property and of the policy,

whereas. &c.

5th. That plaintiff made affidavit, as before, and there was
false swearing in this, that the plaintiff swore that he was
the hona fide owner of the property and the policy; that the

property was not previously and was not then in any way
incumbered, whereas one S. E. McK. then was owner there-

of, and the plaintiff held as tenant to S. E. McK., and a large

sum was due for rent to S. E. McK.
6th. That the plaintiff made affidavit, as before, and there

was false swearing, in this, that the plaintiff swore that the

property is not and was not in any way incumbered, where-

as it was incumbered by mortgage.

Vth. That the plaintiff made affidavit, as before, and there

was false swearing in this, that the plaintiff swore he could

not tell, and did not know the origin of the fire, but believed

it was accidental, whereas the plaintiff did know that it was

not accidental, but that the house was purposely set 6re to.

8th. Non-assumpsit to 2nd and 3rd counts.

Eeplication

—

de injuria to the first seven pleas

—

similiter to

the last.

The cause was tried at Cobourg, in October, 1851, before

Eobinson, C. J. It appeared that the plaintiff put in an

application to insure, dated the 8th of April, 1850. The

application was a printed form, and it contained certain

questions to which the plaintiff was to answer. Among
others were the questions and answers following: Question

— Occupied by applicant or tenant ?” Answer—“Tenant.”

Q.
—“Title by deed, or how?” A.—“Deed.” Q.

—“In-

cumbered or not, if not, say no ?” A.— Ko.” The plain-

tiff’s affidavit was also put in, in which he swore (8th of

May, 1851), “ that he is the hona fide owner of the said

property and of the said policy
;
that the said property

is not, and was not in any way incumbered by mortgage

or otherwise.” It further appeared that by indenture dated

the 19th December, 1844, Stewart Easton McKechnie, in
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consideration of certain rents, covenants, &c,, demised to

John Peterkin, his executors,, administrators, and assigns,

lots 11, 12, 23, and 24, in block No. 5, as laid do vn in a cer-

tain registered plan, being part of lot No. 20, in front of the

first concession of the township of Hamilton, containing

one acre 22J poles, at a yearly rent of £9 2s. 6d., payable

quarterly, with a covenant from the lessor that he would

convey to the lessee in fee simple on the payment of the

sum of £33 6s. 8d. for each quarter acre, besides all arrears

of rent. On the 27th. of December, 1848, by deed indorsed

on the forgoingjPeterkin, in consideration of £100, assigned

to the plaintiff all his (Peterkin’s) right and title to the

lease, and the land and premises therein mentioned
;
plain-

tiff to pay rent, &c., &c., and save Peterkin harmless. Mc-

Kechnie’s title was subject to a mortgage in fee to Eobert

Henry, extending over the whole of lot 20, dated the 14th

of July, 1841, to secure £6000 by instalments, about £800

of which was still unpaid. There was other evidence not

important as to the question determined.

A verdict was given by consent for the defendants, with

leave to the plaintiff to move to enter a verdict for himself.

Vankoughnet, Q. C. (with whom was Eccles), moved ac-

cordingly. They cited Barrett v. Jermy, 3 Ex. 535.

Cameron^ Q. C., shewed cause.

The points argued for the defendants were—first, that the

plaintiff was not owner, as he represented himself to be in

his application of the 8th of April, 1850. Second, That the

property was not unincumbered.

For the plaintiff it was asserted that there was no fraudu-

lent intention
;
that his answer was true—he held by deed

—he did not assert thereby ho owned in few simple: that if

the plaintiffs were misled, it was owing to the framing of

their own questions
;
that the question about incumbrance

must betaken to relate to incumbrances on his own title;

and that the opinion of the jury shDuld have been taken

whether the defendants were injured l>y the misrepresenta-

tion, or the risk thereby increased, if in fact Iho plaintiff in-

tended to deceive them.
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Draper, J., delivered the judgment of the court.

Certain matters are kept out of view on boih sides, which

if before us would probably shew that the plaintiff could not

recover. The defendants, it is said, desire that no advan-

tage should accrue to them on these grounds, but their agent

gave in evidence as part of their incorporation and bj-law,

that the fact of any incumbrance on the property was ma-

terial for them to know.

I cannot say that I feel any doubt that the proper con-

struction of the questions and answers relative to occupa-

tion and title is not satisfied by the fact that the plaintiff

was himself a tenant subject to the payment of rent, and

subject also, before he could be considered an owner, to

pay at least £113 6s. Sd. The answer 'Tenant” implies that

some one was occupying under plaintiff as owner, not that

he was himself a tenant for a term, subject to yearly rents,

and subject to the pay ment of a sum of money in gross. It

is impossible to say that these are not incumbrances, and

incumbrances on the plaintiff’s own title. x\.s a tenant for a

term, there is the rent and right of entry, which directly

affects his title as tenant. As an exjDectant purchaser, there

is the whole purchase money due. So that if there was no

mortgage paramount to plaintiff’s right in either character,

and affecting this land, I should think him not entitled to

recover.

Eule discharged (a).

Lawson v. Montgomery.
Action of dower hy husband and wife—Release by husband.

Action for dower by S. & M., his wife, in land of M.’s husband. The
tenant pleaded a release under seal by S.

,
of all his interest in the

land. On demurrer this plea was held bad, as being no bar to the
action.

This was an action of dower by S, L. and M, L. his wife,

in lands of a former husband of M. L.

Plea : That after the intermarriage of demandants, before

the commencement of this suit, to wit, on, &c., the said L.

by his certain deed poll, &c., in consideration of the sum
of fifteen shillings, did release unto the said tenant all his

(a) See Woolmer v. Muilman, 1 W. Bl., 427 ;
Hodgson v. Richardson,

H., 463 ; Am. on Ins. 1., 581.
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the saidL's claim, right, title, estate, interest, and demand,

of, in, to, and out of the said land and premises, with the

appurtenances. Verification.

Demurrer to this plea.

J. Duggan, for the demurrer, cited 37 Geo. III. ch. 7 ;
48

Geo. III. ch. 7 ;
50 Geo. III. ch. 10 ;

3 Wm. IV. ch. 9.

Wilson, Q. C., contra, cited Com. Dig. “ Baron and Feme,”

{I. 1.) (I, 2.); Gange v. Acton, 1 Salk. 326
;
Co. Lit. 351, a\

Ib. 32, 6. Altham’s case, 8 Eep. 150, h.

Eobinson, C. J., delivered the judgment of the court.

We are all of opinion that this plea does not bar the ac-

tion. We are not deciding that the husband could not re-

lease the action, or by other means prevent its proceeding.

It is not necessary now to consider that. This plea secs

up as a bar to the widow claiming her right that her

second husband, the plaintiff, has conveyed to the defendant

all his right, and nothing more is said. The defendant

pleads that the husband, one of the plaintiffs, released to the

defendant all his claim, right, title, interest, and demand,

of, in, to, and out of this land and premises, when in fact

for all that appears, he had no claim, right, title, interest,

or demand, of, in, to, or out of, any part of the land. He
certainly had nothing that could pass by the deed—no

estate or interest in the land. His wife has a claim, no

doubt, to have her dower assigned to her, but she has no

estate, title, or interest in the land, till she has established

her right to dower and had it measured out to her, and then

being seized, her husband would become seized, in her right

;

but he had nothing that he could release, for he can have no

claim until his wife has established hers, which she seeks

to do in this action. This is not ejectment dej^ending on

any interest or seizin of the present husband, it rests wholly

on the claim of the wife,

Judgment for the plaintiff on demurrer.

:34 10 U. C. Q. B.
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MoDonell V. McDonell.

Side line of lots how ascertained—Survey—12 Vic. ch, 35, case within 36th
section of Construction of 32nd section.

In the original survey of the township of K. which was made by alter-

nate concessions, the lines in front of the first and rear of the second
concessions, were run, and a single row of posts planted along the
latter to divide the space into two hundred acre lots. The line be-
tween the first and second concessions was afterwards surveyed under
instructions from Government, and divided off into lots of the same
size.

Held, A case within the 36th section of 12 Vic. ch. 35; and therefore
that the side lines of lots in the second concession should be ascer-

tained by the posts of the original survey on the line in rear of that
concession, and not by those of the subsequent survey on the division
line between the first and second concessions.

Ejectment for part of the east half of lot 29, in the

second concession of Kenyon,

The defendant claimed the tract sued for as part of the

west half of the same lot.

The question between the parties was, how the front and

rear angles of the lot in question were to be determined.

A verdict was taken for the plaintiff, by consent, and sub-

ject to the opinion of the court whether, on all the evidence,

.

he was entitled to recover
;

if not, a verdict to be entered

for the defendant; the court to be at liberty to draw any

inference of fact from the evidence.

The following are the important facts of the case :—The

township of Kenyon was surveyed by the late William

Chewett, Esq,, under instructions dated the 2nd of April,

1^791, which directed him to divide the front (nine miles)

into lots of 200 acres each, and make every third line of

concession. His reported plan and field notes were not

found in the surveyor general’s office
;
but all the evidence

shewed the survey to have been made by alternate con-

cessions
;

ex. gr., the line in front of the first concession

was run and divided into lots, and the line in rear of the

second concession was run, leaving a road north of this line

and south of the front of the third concession
;
on the line

in rear of this second concession posts were also planted, to

divide the space into two hundred acre lots. Mr. Chewett

run no lino dividing the first and second concessions. On the

ITth of May, 1802, the crown, by letters patent granted to

John Dingwelllot No. 29,io the second concession of Kenyon,.
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containing two hundred acres, described as commencing

at a post in front of said concession marked 28-29
;
then

K 24° W. 105 ch. 21 links
;
then S. 66° W. 19 ch.; then S.

24° E. 105 ch. 21 links
;
then N. 66° E. 19 ch., to the place

of beginning. It was clear that no such post as that re-

ferred to for the place of beginning had been planted at the

date of this patent.

In 1834 the inhabitants of the first and second concessions

of Kenyon petitioned to have the line between the first and

second concessions surveyed, which was ordered, and on.

the 5th of March, 1835, instructions were given accordingly

to James McGillis. He was directed to divide equally the

space between the front of the first and the front of the third

concessions on the east and west of the township boundaries,

and then to produce a line for the front of the second con-

cession on a course about S. 60“ W., making any neces-

sary allowance' to execute the same correctly, giving to

each lot its due proportion, agreeably to a sketch fur-

nished to him, and to the original survey on the ground.

Mr. McGillis made a survey in pursuance of these instimc-

tions, and having run the line dividing the first and second

concessions, he planted posts on that line, intended to

mark the front angles of the lots in the second concession.

There appeared no reason to doubt that this work was done

with sufficient accuracy
;
and if the posts planted by him

could legally determine the southern angles of lots in the

second concession, then the plaintiff was entitled to retain

his verdict.

After the passing of the statute 12 Vic. ch. 35, instructions,

bearing date 25th Juno, 1850, wore given to D. McDonoll,

Esq., (Greenfield), to make ‘‘ a survey separating the

unsurveycd concessions which have double fronts, in the

township of Kenyon.” lie was called as a witness nt the

trial, and proved that the road in front of the third conces-

sion, was to the north of the range of ])osts planted by
Chewott between the second and third concessions—so that

the second concession, in his opinion, had a double front;

he also proved that on the township lino there were two

posts planted, marking the road between the first and second
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concessions, though no line was run through. By his evi-

dence and that of other witnesses, if the posts planted on the

northern boundary of the second concession w^ere to be the

starting points for the side lines of lots, then the verdict

should be entered for defendant. The difference between

the lines respectively claimed by the plaintiff and defendant

was about forty links
;
the quantity of land in dispute was

four acres and one perch.

Brough for the plaintiff; Boss for the defendant.

The following provisions of the statutes were referred to

in the argument, and are material for the understanding of

the judgment:

59 Geo. III. ch. 14, sec. 2, enacts that all boundary lines

of townships, all concession lines, governing points, and

all boundaries, posts, or monuments, which have been

placed or planted at ihQ front angle of any lots or parcels of

landm the first survey^ intended to determine the width of

such lots or parcels of land, shall be the true and unalter-

able boundaries of all and every such townships, concessions

and lots respectively
;
and the front posts, monuments, or

boundaries planted at the original survey, are to govern,

notwithstanding anything expressed in letters patent grant-

ing the same. Sec. 9 enacts that the front of each concession^

lot, or parcel of land, shall be considered, and is declared to

be, that end or boundary which is nearest to the boundary

of the township from which the several concessions are

numbered.

This statute was repealed by 12 Yic. ch. 35, the 32nd

section of which act amplies and enlarges the rule laid

down in the 2nd sec. of 59 Geo. III. as to boundary lines

;

and enacts that all boundary lines, concession lines, govern-

ing points, &c,, and all side ^mesand limits of lots surveyed,

and all ;posts or monuments which have been placed or

planted at the front angles of any lots or parcels of land,

'provided the same have been, or shall be marked, placed,

or planted under the authority of the Executive Govern-

ment of the late province of Quebec, or of Upper Canada,

or under the authority of the Executive Government of this

province, shall be, and are declared to be, the true and
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unalterable boundaries of such townships, &c., concessions,

&c., lots or parcels of land respectively, whether correspond-

ing with the patent granted, &c., or not; and such township,

&c., concession, &c., lot or parcel of land, shall embrace the

whole width contained between the front posts, monuments,

or boundaries planted or placed at the front angles of any

such township, &c., concession, &c., lot or parcel of land as

aforesaid, so marked, placed, or planted as aforesaid, and no

more or less, any quantity or measure expressed in the or-

iginal grant or patent thereof notwithstanding.

The 36th section enacts that the front of each concession

in any township in Upper Canada, where only a single

row of posts has been planted on the concession lines, and
the lands have been described in whole lots, shall bo the

end or boundary of such concession which is nearest to the

boundary of the township from which the several conces-

sions thereof are numbered
;
then follows a proviso as to

townships in Upper Canada bounded in front b}^ a river or

lake; then a proviso that when the line in front of any such

concession has not been run m the original survey^ the divi-

sion or side lines of the lots shall be run from the original

posts or monuments placed on the rear thereof parallel to

the governing line determining as aforesaid, to the depth of

the concession—that is, to the centre of the space contained

between the lines in front of the adjacent concessions if the

concessions were intended in the original survey to be of an

equal depth—if not, then to the proportionate depth in-

tended in the original survey.

Section 37 provides for townships in Upper Canada, in

which the concessions have been conveyed with double

fronts—“ that is, with posts or monuments planted on both

sides of the allowances for roads between the concessions.”

Section 38 enacts that in those townships in Upper Canada

in which each alternate concession line only been run in the

original survey hut icith fronts as aforesaid, the division or

side lines shall bo drawn from posts on each side of

such alternate concession linos to the depth of a conces-

sion, &c.
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Draper, J., delivered the judgment of the court.

I understand that it was contended for the defendant

that the case fell within the 37th section of the act, but it

appears to me that opinion is erroneous, for the 37th section

defines concessions surveyed with double fronts— that is,

with posts or monuments planted on both sides of the allow-

ances for roads between the concessions.” According to

the evidence in this case, there was only one row of posts

planted in the original survey between the second and third

concessions. But the language of the 36th section seems de-

cisive in favor of the defendant, and the case, upon the evi-

dence seems to fall within the express definition contained

in the second proviso in that section for the line in front of

the second concession was not run in the original survey,

and only a single row of posts has been planted on the con-

cession lines which have been run; and the lands have been

described

—

i. e., designated or laid out, not described for

patents—in whole lots.

The doubt I have felt arises upon the true censtruc-

tion of the 32nd section, which, while extending the lan-

guage of section 2 of 59 Geo. III. omits to limit its applica-

tion to boundary lines, concession lines, governing points,

side lines, and limits of lots, posts, and monuments, placed

or planted “m the first survey;" and it is open to the

plaintiff to argue that the omission of those words (which

are to be found in the act of Upper Canada) was intentional,

and that the Legislature meant to confirm and make
unalterable boundary lines, concession lines, governing

points, side lines, and limits of lots, posts, and monuments,

which though not run, marked, placed, or planted, at the

original survey, were subsequently thereto, and before the

passing of the act, placed, run, &c., under government

authority
;
and if this be the true constrution, the plaintiff

is entitled to recover, for McGillis’s survey was certainly

made in conformity with the instructions given by and

under the authority of the Government of Upper Canada.

But notwithstanding this omission in the 32nd section of

the words “ in the first survey," or words of similar import,

I am of opinion that the proper construction of that section
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is to read it as if those words were expressly used. Many
of the latter sections of the act shew a clear express intention

that the original survey should govern, and be referred to,

on questions arising respecting boundaries
;
and they give

remedies adapted in express language to cases in which

the original survey has not been so complete (as in the

present case) as to exclude doubts and difficulties in

ascertaining the boundaries of lots or concessions.

Sections 35, 36, 37, 38, 39, and 40, are all of this character,

referring in express language to the original survey,

and warrant in my opinion, the conclusion that this

case falls within and' must be governed by the 36th section,

and that the verdict therefore should be entered for the

defendant.

Judgment for the defendant.

Heward V. Mitchell et al.

Assignment, construction of—Evidence of actual and continued change of
possession—12 Vic. ch. 7Jf., 13 & 14 Vic. ch. 62.

A deed was executed by John N. Kline & Son, of the first part,whereby,
after reciting that they had proposed and agreed to assign all their

personal estate and effects to certain parties of the second part, they
conveyed and assigned to the said parties “all and singular the stock
in trade, goods, merchandise, sum and sums of moneys, bills, bonds,
drafts, mortgages, books of account, of what nature or kind soever,
belonging to or due or owing to the said parties of the first part, and
which are set forth in the schedule hereto annexed, marked with the letter

A, and subscribed by the parties hereto of the first and seconds parts ;

and all personal estate whatsoever of the said parties of the first part,
and all their estate and interest therein. No schedule was attached
to the deed at the time of execution, but schedules were afterwards
annexed, signed John N. Kline d: Son, John N. Kline, jun., Anthony
Kline.

Held, that such deed came within the 12 Vic. ch. 74 and 13 & 14 Vic.
ch. 62 ; that the evidence set out in the statement below was not suf-

ficient to shew an actual and continued change of possession, and
that registration was therefore necessary.

Held also, that independently of the schedule, the words of the assign-

ment were large enough to include both the individual and joint per-
sonal property of John N. Kline.

This was an interpleader issue, to try whether certain

goods and chattels mentioned in the declaration were on

the 30th of April, 1852, the property of George Hughes,

John N, Kline, and John N. Kline the younger, or any or

either of them.

At the trial at Toronto^ before McLean, J., the fficts as
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proved were these :—the execution debtors it appeared

were composed of two firms; one, Messrs. Hughes, Kline

& Son, who carried on business at Klineburgh,and the other

Messrs. John N. Kline & Son, being two of the execution

debtors, and Anthony Kline, who carried on their business

at Yaughan Mills. In consequence of both firms becoming
involved, on the 31st of October, 1851, the partners executed

various deeds,transferring their property to the defendants

as trustees for the benefit of creditors, The first deed was
executed by Hughes and Kline, sen., and Kline, jun., and

thereby they conveyed the property at Klineburgh to the

defendants, upon certain trusts, and to this deed a schedule

was attached of the property transferred, and various trusts

declared in the deed. The deed provided for the payment

in the first place of certain notes, which the trustees had

indorsed for the accommodation of Hughes, Kline & Son,

and then for the payment in full of the debts owing by the

firm to such creditors as should sign the deed. The
trustees were to be at liberty to employ the assignors in the

carrying on and winding up of the business, and were to be

at liberty to add to the stock and carry on the business, if

necessary to wind up, for three years, in their discretion.

The creditors did not release their debts, but covenanted’

not to sue the firm during the three years. If there should be-

a surplus after payment of the debts, it was to be conveyed*

back to the assignors. This deed was not filed under the-

provisions of 13 & 14 Yic. ch. 62. A second deed was

executed by Kline the elder and the two sons, containing

in respect of their firm, similar trust and provisions. At
the time of the execution of this deed no schedule was
attached to it, but afterwards a schedule was attached, in

which was set forth,FiRST,the stock in their store at Yaughan
Mills, and signed John N, Kline & Sons, John K. Kline,

Jun., & Anthony Kline; Secondly, a list of the debts due

Messrs. John H. Kline & Sons, and signed in the same

manner as the®first; Thirdly, an inventory of the stock and-

utensils in the grist mill at Yaughan Mills, and the farm

stock and produce belonging to John H. Kline, sen., and

signed in a similar manner. Hone of these lists contained
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in the schedule were signed by Kline, sen. The recital

contained in the deed of what was intended to be assigned

was in these words, “ they, the parties of the first part,

have proposed and agreed to assign all their personal estate

and effects to the parties of the second part, in order tO’

pay,” &c. The operative words of the deed were these, “ do

by these presents bargain, sell, assign, transfer, and set over

unto the said parties of the second par:, and the survivor

of them, his executors, administrators, and assigns, all and

singular the stock in trade, goods, merchandise, sum and

sums of money, bills, bonds, drafts, mortgages, books of

account, of what nature or kind soever, belongingto, or due

or owing to the said parties of the first part,and which are set

forth in the schedule hereto annexed, marked with the letter

A,and subscribed by the parties hereto of the first and second

-psLYis^and all the personal estate whatsoever of the said parties

of the firstpart, and all their estate and interest therein." This

deed was not filed in pursuance of the statute before men-

tioned. By a third deed John K. Kline, sen., conveyed all

his personal property to the defendants,upon the same trusts.

This deed was not filed according to the provisions of the

statute. By a further deed John K. Kline, sen., conveyed

his real estate to the defendants, upon the same trusts.

It was proved that the sheriff seized, on the 20th of April,.

1851, 2,500 saw-logs,two cutters, two horses and sets of har-

ness,three waggons,two oxen, a cow,and a horse and buggy,

and harness,on the premises occupied by John K.Kline, sen.

The contest between the parties in respect of this property

was, whether the trustees had assumed possession, and

from thenceforth whether there was an actual and con-

tinued change of possession. The household furniture of

Kline, sen., had never been taken possession of at all, nor

had there ever been any inventory made or taken of it.

With regard to the farm stock and implements of Kline,sen.,

the contest between the parties was, whether possession had
ever been taken of them, and whether there had been from
thenceforth an actual and continued change of possession.

The evidence with regard to these was, that an agent of the

trustees was sent out to obtain possession of the property
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assigned, and to carry on the business
;
possession was taken

of the stock in trade and utensils, and implements, both

at the mills at Klineberg and Yaughan Mills
;
and no

question was raised between the parties in respect to that

portion of the property. Kline’s son, it appeared, made
the inventory of the firm stock, and handed it to the

agent, and signed the schedule
;
Kline sen., was perhaps

aware of it. There appeared to have been no actual

delivery of this portion of the property, and Kline, sen,,

remained in possession up to the time of the sheriff going

to seize, as he had previously done, killing the pigs and

sheep, and using them for his family, and using the other

property in the same manner as he had always done. It is

of no use to set forth more of the evidence than is sufficient

to explain the legal questions raised, as the court were of

opinion that upon the facts the verdict of the jury could

not be supported, and that there should be a new trial.

Certain legal objections were made to the deeds at the

trial—as 1. That the deed executed by Kline and the two

sons was inoperative to pass the individual property of

Kline, sen., for want of a schedule attached to the deed

when executed, and no schedule yet attached shewing that

he assented in any way to his individual property being

transferred
;
and that the words of the deed were not suf-

ficiently large to transfer it,or at least not to be so construed

without a schedule, shewing that it was intended to be

transferred by him
;
2. That the schedule to the deed of

Kline, sen., shews only 600 saw-logs transferred, whereas

it appeared that he got out the larger quantity, and though

the defendants might have paid for them, yet, remaining in

his possession,they would not pass by the deed
;
3. All the

deed shew that the only provisions made are for the pay-

ment of the creditors of the firm, and no provisions are

made for individual debts
;
4. That the deeds were void for

want of registry, according to the provisions of the statute.

Certain questions were submitted to the jury, reserving

leave to the plaintiff to enter a verdict for him if the legal

questions upon the deeds or any of them should be in favor of

the plaintiff, and the questions so submitted were as follows:



REWARD V. MITCHELL ET AL. 539

'1. Where the schedules, which are now attached to the deeds,

so attached at the time of the execution by the Klines, or

did they consent subsequently that the schedules should

be attached,or the property mentioned therein be specified ?

2. Was there any delivery by Kline, sen., of the stock upon

the farm, or any possession taken by the defendants, or

their agent, which was visible and continued ? 3. Was
Kline, sen., allowed to remain in possession, apparently

using and controlling the farm and property on it, as fully

as before the assignment? 4. Was there an immediate and

continued and visible change of possession of the property

on the premises occupied by Kline, jun., at Klineberg ?

The jury found the 1st, 2nd, and 4th questions in the affir-

mative, and the third in the negative, and consequently

a verdict was entered for the defendants.

Vankoughnet, Q. C., (with whom was A, McLean,') ob-

tained a rule nisi for leave to enter a verdict for the plain-

tiff, according to the understanding at Kisi Prius, or for a

new trial on the ground that the verdict was contrary to

law and evidence. They cited Wordall v. Smith, 1 Camp.

333 ;
Attorney Ceneral v. Metcalf, 6 Ex. 40 ;

Barton v.

Dawes, 10 C. B. 261
;
Chy, on Con., 4th Ed. 78

;
Pannell v.

Mill, 3 C. B. 625
;
Paget v. Perchard, 1 Esp. 205

;
Edwards

V. flarben, 2 T. E. 587.

A. McDonald shewed cause, and cited Williams v. Bry-

ant, 5 M. & W. 440
;
Yorke v. Smith, 9 Eng. E. 345

;
Jones

V. Jones, 8 M. & W. 431
;

Bradford v. O’ Brine, 6 TJ. C. E.

417 ;
Djerv. Green, 1 Ex. 71; Morrell v, Fisher, 4 Ex.

591; Eawlinson v. Clark, 15 M. & W. 302.

Burns, J., delivered the judgment of the court.

It is now unnecessary,since the decision in Taylor v.Whit-

temore, to consider the case further than the main point

this case presents as differing from the other, and relied

-upon. First, it is contended on the part of the defendants

that these deeds, being transfers of property for the benefit

of creditors, and not being mortgages, are not within the

provisions of the statutes 12 Yic, ch. 74 and 13 &14Yic.
ch. 62, 2ndly. That the deed of Kline the elder, with the

two sons,does not sufficiently transfer his property, whether
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of the firm or individual,for the want of a schedule attached

and because the deed only contemplates the transfer of the

joint property. And the 3rd question is, as to the suffi-

ciency of the evidence to establish an actual and continued

change of possession.

With regard to the first question, it is relied upon that

it is so obvious it must be known to the whole world, when
one cannot meet his engagements, and when the debtor’s

creditors are pressing him, that any slight change or cir-

cumstance regarding the debtor’s property is so notorious

that there is no necessity for supposing a transfer for the

benefit of the creditors was in the contemplation of the

Legislature, and therefore no reason for holding such a case

to be within the purview of the act. That argument, if

indeed there be any weight in it, can only apply to the

trading part of the community; but we must not forget that

the law is general, and traders stand upon the same footing

with all other portions of the community. In this case there

is no taking of the debtor’s property for what it may be

worth, less or more, and given a release to the debtor—in

which case it would i*esemble the case of a sale for a valu-

able consideration
;

but the goods are absolutely trans-

ferred, with a covenant not to sue for three years, during

which time the property is to be converted into assets to pay

the debt, and if there be a surplus the debtors will get it, but

they will remain liable if there be not sufficient assets to pay

the debtors. The case rather resembles that of a mortgage-

But, whether it be of the one character or the other, for

there can be no middle course, ther e is no reason why it

should not be considered as coming within the terms of the

statutes. Whether the case be that of a sale or mortgage,

it is no answer to say that because it is clogged with trusts

of one description peculiarly differing from another descrip-

tion, therefore it is a case not within the statutes. In

construing the operation of the law with respect to

these instruments, the trusts upon which the transfer of

property may be made, whether it be a sale or mort-

gage, form no ingredients in interpreting what the Leg-

islature meant. The words of the statutes are too plain
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to admit of any doubt that the present case comes within

the operation of a sale or mortgage, and will require regis-

tration, as in any other ordinary case.

As to the second question—It depends upon the fact,

whether the schedule which was intended to be annexed

forms part of the deed, so as to be incorporated with it,

either for the purpose of rendering certain what otherwise

would be uncertain, or where the effect of the deed is to be

a limitation to what may be contained in the schedule. In

this case the schedule is not necessary to be looked at for

either of the purposes
;
because, although the deed professes

to convey all which may be contained in the schedule, yet

the operation of the conveyance is not confined to that
;
but

there is a further conveyance, of all the ^personal estate what-

soever of the said parties, and all their estate and interest there-

in. These words certainly do not confine the transfer to the

joint property which the parties would be possessed of, but

are comprehensive enough to embrace the individual prop-

erty. In a case where general words similar to these were

used, but where the assignment was made by one individual

—Einger v. Cann, (3 M. & W. 343)—Lord Abinger says •

“I think the distinction in all these cases is, whether the

object of the parties was to pass a limited interest or not.”

When the parties said they conveyed all their personal

property whatsoever, and when we see the object was to sat-

isfy creditors, with a resulting trust to the debtors; and as

the term personal property whatsoever,” must embrace

property held individually as well as jointly, we are abso-

lutely justified in construing them in the widest sense. It

may be said the fact of John ET. Kline, jun., conveying his

property individually by separate deed, rather furnishes

evidence that the parties may have supposed it would not

pass by the joint deed
;
but when we turn to the terms of

that separate deed it rather furnishes evidence the other way,

for it is more in the nature of a confirmation than a substi-

tuted conveyance. It recites that Kline, sen., carried on busi-

ness at the saw mill at Klineberg on his own account,and sop-

-arato from the rest of the ‘business,; and then the deed,after
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reciting other deeds and trusts therein contained, goes on to

say that it transfers all his perso7ial property of whatsoever

kind that he may possess and he interested in, and which may
not he considered to pass hy the deeds or assignments already

mentioned.

As respects the third question, that must turn upon the

evidence in connection with the construction to be put

upon the two statutes already referred to. Undoubtedly

the legislature intended that in future title to personal

property eapable of delivery from hand to hand, should no

longer depend upon a symbolical delivery and possession,

and then afterwards to allow the transferror to remain in

possession, unless the evidence of the title of the transferror

was so placed that everybody might know of it. Therefore

unless an actual change of possession takes place, and there

remains a continued change of possession, the conveyance

must he filed as the acts direct. A change of possession,

and afterwards the transferee re-delivered again to the

debtor as the agent of the creditor, though his being agent

accords with the deed, is after all nothing but equivalent to

a symbolical delivery, and leaving the goods just where

they were before
;
and this, we think, the Legislature did

not mean should any longer be the case without registration

of the title. Now, applying this position to the evidence

given, Ave find in the case of Kline, the younger and a&

respects the property seized, that he was in the possession

just as he had always been, and was managing it, as it is

said, for the defendants. The agent of the defendants was

not in possession any way, further than that the property

had been delivered and left with the debtor. Of course

the agent could have gone at any time and deprived the

debtor of it. It was attempted to get over this difficulty by

sheAving that the defendant’s agent Avas then looking after-

the property, but it is apparent that he was engaged in

looking after the property which was contained in the store

and mill, and managing it, and that while at Kline’s

house he Avas only there as his guest, and not there as the

master of the house or the property. Then when we look

at the case of Kline, sen., we find that no delivery of the
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furniture in the house ever took place
;
and it is not pre-

tended that it was delivered, unless the delivery of the

stock on the farm, such as that delivery was, might be con-

strued to be as if in the name of the whole. As to this

stock : Suppose that it were satisfactorily made out there

had been a delivery of it, yet it is quite plain from the

evidence there was no change of possession whatever, and

there could be nothing but a symbolical delivery of it.

Kline used it in working the farm—used it for the use of

the family, and dealt with it as his own, and not as an

agent even for the defendant. With respect to this portion

of the property, it was said that the defendants’ agent lived

at Kline’s house for a period of nine months, and was
attending to the business of the shop, the goods in which,

and the proj)erty in the mills the defendants did have pos-

session of
;
and that he, Kline, was perfectly well aware of

the nature of the business of the agent
;
and it should be

considered that he was acting, in regard to the household

furniture and farm stock, in the same character and capa-

city, and with the same authority as in respect of the store

and mill. The agent, however, did not appear to be the

master, exercising authority, and that the other was his

servant or in his employment; but, on the contrary, the

agent seems to have remained in the house as Kline’s guest.

Wo do not mean to say that it may not be perfectly legal

that the former proprietor may be employed to take care of

property assigned, and that he may not be jointly in posses-

sion with the transferee or his agent, for the purposes of the

trust; but if he be in a case in which the conveyance has

not been filed as directed, then his position should bo clear,

distinct, and unequivocal. In the present case it is quite

clear that Kline’s position was not equivocal
;
but that posi-

tion is on the wrong side of the question for the validity of

the transaction, as far as the defendants arc concerned, in

respect of farming stock and household furniture.

The verdict cannot therefore bo supported
;

and, as wo
are of opinion the deed cannot bo questioned except upon

the point of the change of possession, and as that point was
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not reserved but left to the jury, we cannot direct a verdict

to be entered for the plaintiff, but must grant a new trial

without costs.

Vide Dyer v. Green, 1 Ex. Tl
;
Wood v. Eowcliffe, 6 Ex,

40 ^.

Eule accordingly.

Eegina V. Saunders.

Bank hills—Goods and chattels—Surplussage.

An indictment charging the prisoner with stealing bank bills “of the
moneys, goods, and chattels of one T. B.” was held good, as the words
“of the moneys, goods, and chattels” might be rejected as a surplus-

sage.

The defendant was found guilty at the Eecorder’s Court

for the City of Toronto, upon an indictment for stealing

bank bills, which were described in the indictment as being

of the moneys, goods, and chattels of one T. E.” Skelton

moved to arrest the judgment, on the ground that the bills

should have been alleged to be of the property of the said

T. B.

Eobinson, C. J., delivered the judgment of the court.

Unless notes are goods and chattels, they do not come,

under the act 8 Anne, ch. 31
;
but as stealing bank notes is

expressly made larceny, cheir legal character as chattels or

otherwise is not in question, because stealing them eo nomine

is made felony (d). It is necessary to state them to have

belonged to some person, and though none of the words

used may be technically correct— moneys, goods, or chat-

tels,”—yet these may all be rejected as surplusage, and then

we have the charge of stealing hank notes of one T. B.

—

i,

of, or belonging to, or in the sense of belonging to. The

case of Eegina v. Bradley (2 Car. & Kir. 9^74, 13 Jur. 544),

shews that it was right enough to charge the larceny as in

this case, and we must therefore hold the indictment sufficL

ent.

Conviction affirmed.

(a) See 4 & 5 Vic. ch. 25, sec. 5.



PURDY V. PARLEY AND REGINA V. PURDY. 545

Purdy v. Farley, and Eegina v. Purdy.

Alteration of road—Circumstances necessary to authorize conveyance of
old allowance hy surveyor—50 Geo. III. ch. 1, Jf. Geo. IV.., sec. 2, ch 10.

In 1812 a report was made by J. M., surveyor of highways, reciting an
application of twelve freeholders, as required by 59 Geo. III. ch. l,and

stating that he had ‘ ‘examined the situation of the land for a new road

in township of S., leading from lot No. 16 in the third concession across

lots Nos. 17 and 18 in the said third concession until it intersects the

forty feet road between 18 and 19 ; then following the forty feet road
until it intersects the lane in front of T. A’s house ; then across the dif-

ferent lots in the third concession aforesaid, until the said new road
intersects the forty feet road between Nos. 30 and 31.” This report

was afterwards allowed by the quarter sessions, as appeared by a
minute endorsed on the report, and signed by the chairman. P. ,

tho
owner of lot 29, went befere the sessions to oppose the change in the

road, but withdrew his opposition on being told that he would get the

old allowance in the lieu of the ground taken from him by the new
road. No conveyance was made till 1831, when the surveyor of high-

ways, for that year,executed a deed to P. for the old allowance,which
deed was expressed to be made under the authority of 50 Geo. III.

chap. 1.

P. (the owner of the adjoining lot in the second concession) having
thrown the fences erected by P. to enclose the old allowance,was sued
by him in trespass, and justified on the ground that the locus in quo
was a common highway". F. then procured P. to be indicted for ob-

structing a highway, being the same road allowance.

Held, that the conviction could not be supported, for it was not shewn
that any order had been made, or notice given, as required by 9 Vic.

ch. 8.

Held, also, (Robinson, C. J. dissentiente) that there was not sufficient in

the report, or the evidence given, to authorize the surveyor to convey
as it did not appear that the old allowance had become unnecessary
for a public highway :—and that the action of trespass could there-

fore not be maintained.
Semhle

:

That it should also have been stated that the old road was one
then in use, for that the surveyor has authority under the statute only
to convey land over which there was an actual highway.

These cases brought up the same questions, on the same
facts, and in effect between the same parties. In the civil

action Purdy sued Farley in trespass, for entering on his

close a few months before this action was brought, and

pulling down his fences. He described the close by metes

and bounds, and it was not disputed that the locits in quo, as

described, was part of tho concession lino between the

second and third concessions of the township of Sidney,

laid down in tho original survey, being that part of the

original public allowance for road or concession lino which

was in front of tho plaintiR’s lot No. 29, in tho third con-

cession. Farley’s defence was that tho locus in quo was not

the plaintiffs close, but was and is a common and public

35 10 u. c. Q. B.
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highway, and there were proper pleas on the record for

bringing up that question.

After the defendant had pulled down the fence erected

across this original concession line, which was the trespass

complained of, the defendant put it up again, and the defen-

dant for that act procured Purdy to be indicted for a

nuisance, i|i obstructing a common and public highway.

Purdy pleaded not guilty to this indictment, and contended

upon his trial that ' the hcus in quo was not then a public

highway, although it did form part^of the original conces-

sion line, for that it had ceased to be a highway, and

became his private property under the provisions of a

public statute.

Both cases were tried before Eobinson,'C. J., at -Belle-

ville. The civil case was tried first; the evidence appeared

to the learned ‘Chief Justice to be such as entitled .the

plaintiff to succeed; and upon a direction given to that

effect the jury found a verdict, for him- with a shilling

damages—the action .being brought merely to try the

right.

Richards^ for the defendant, moved -for a new trial on the

law and evidence, and for misdirection, and the rejection of

legal evidence; and on affidavits stating the discovery of

new evidence. He cited Bex v. Sanderson, 3 O. S. 103.

Wallhridqe shewed cause, and cited Bex v. Morris, 4 T.

E. 550.

On the trial of Purdy for nuisance, the evidence was to

the same effect as in the civil action, A verdict of ‘^guilty”

was rendered—the case being reserved for the opinion of

the court
;
and it was argued at the same time as the civil

case.

The facts are fully stated in the judgment of the Chief

Justice.

Bobinson, C. J.—The defendant (Purdy) became the pro-

prietor of lot No. 29, in the third concession of Sidney,

on the 9th of October, 1810, by purchase from his father

who was grantee of the crown. The concessions in Sidney

number from the Bay of Quinte northerly; the lots in each

concession are numbered from east to west.

In 1811 (12th of November), upon a petition which had
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been presented by twelve freeholders to the justices of the

Midland District, in General Quarter Sessions, agreeably

to the statute 50 Geo. III. ch. 1, which petition was not

given in evidence on the trial, a report was made by John

McIntosh, surveyor of highways, to the justices in sessions,

reciting the application, and reporting that he had ‘‘exam-

ined the situation of the land for a new road in the town-

ship of Sidney, leading from lot Ho. 16 in the third conces-

sion across lots Hos. 17 & 18 in the said third concession,

until it intersects the forty feet road between 18 & ' 19,

then following the forty feet road until it intersects the

lane in front of Joseph Aikins’s house; then across the dif-

ferent lots in the third concession aforesaid until the said

new road intersects the forty feet road between numbers

30 & 31.” On the 28th of January, 1812, this was approved

of by the justices, as appeared by a minute to that effect,

indorsed on the report, and signed by the chairman of the

quarter sessions.

It will be perceived that the road thus authorized is

called in the report a new road, and that its exact course is

not defined in the report, nor its breadth. Leaving the

third concession line at Lot Ho. 16, and keeping as far

northerly as was necessary for avoiding a swamp, which is

upon the concession line at that point, it had been in fact

so laid out as to run westerly across the lots till it intersect-

ed the nearest side road running back from the concession,

and then it followed that side line up northerly till it

reached the lane mentioned in the report, and continued

westerly, keeping back about 100 rods from the concession

line, until it came within a mile or nearly so from the river

Trent, when it ran down again into the third concession

line.

The first point made in the ease by Farley, who owned
Lot Ho. 29, in the second conoossion, opposite to Purdy,

is, that this is a neto road and not an alteration of the

concession road, and that wo must so regard it, because the

survej^or’s report describes it as a new road and does

not express it to bo an alteration of any other road. Then
this being, as ho contends, a now road,—by which ho
moans an additional road and not a substitution for any
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other road previously laid out by public authority, he says

that the statute 50 Geo. III. ch. 1, sec. 9, does uot apply to

it so as to authorize the concession line to be sold, or to

give the owners of any of the lots through which this road

passes aright to claim a conveyance of the respective por-

tions of the concession lino in front of their lots in lieu of

it, as directed by the statute 50 Geo. III. ch. 1.

The provision referred to is made by the 9th clause of the

statute 50 Geo. III. ch. 1, and is this, “ that in all cases

when it shall be found necessary to alter the direction of

any such highway or road already laid out, so that the land

through which it formerly passed shall become unnecessary

for a public highway, in such a case it shall be lawful for

any surveyor or surve3"ors to be appointed under and by

virtue of this act, and he or they are hereby full}^ authoriz-

ed and required to sell such land, and to grant the same

under his hand and seal,or their hands and seals, to any pur-

chaser, which sale and grant shall convey title to such

purchaser; provided nevertheless, that if the owner or

owners of the land through which such new road may pass

shall be willing to accept the old road as a compensation,

such owner or owners shall and may take the same b}^ a

conveyance under the hand and seal of the surve^^or or

surveyors as aforesaid, which is hereby fully authorized

to give.” In the case of the old road being sold under

the first part of this clause, the money received for it is

directed by a subsequent clause of the act to be paid to

the owner of the lot through which the new road has been

laid out.

The language of this clause,! think,no less than the reason

of the thing, shews the present to have been a case in which

Purdy, as the owner of the lot 29 in the third concession,

through which the road in question was in 1811 laid out

by the surveyor of highways, was entitled to demand, if he

pleased, a conveyance of the old road. By the 12th clause

of the act it is enacted that “all allowances for roads made

by the King’s surveyors in any township already laid out

shall be deemed common and public highways unless any

such roads shall have been already altered according to
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laiu, or until sucliroad or roads shall he altered according to the

provisions of this act.'"

It is clear, no doubt, that if the road laid out in 1812 had

been a new road, in the sense that it was an additional

road for connecting two points that were not before con-

nected by any highway leading from one to the other, and
not a substitute for or an alteration of any other line of the

road, which in that part of its course was intended to he

abandoned, then the 9th clause could not apply to it, and

Purd}^ would have had no claim to have any land conveyed

to him, for there would in that case have been no old

abandoned lino of road to be sold or to be given in compen-

sation. For instance, if the concession lines at each end of

Purdy’s lot, being not unfavorable for a road, had been

opened and used as a highway according to the intention

in respect to all concession lines, it might still have been

deemed necessary in consequence of the proximity of a vil-

lage, if the township was populous, or for some other reason,

to lay out an additional road across the lots in that vicinity

without interfering with the original travelled allowances

for road, and not intended as a substitute for either of them
;

and in that case there would be no old road which the

surveyor would have been authorized to convey to the

owners of the lot or lots as a compensation for the road laid

out through their lands.

But we cannot, I think, upon the evidence received, look

upon this case as one of that kind. It is clear from the tes-

timony of the witnesses examined that the third concession

line was deviated from at lot IG, not because a third or

additional road was wanted between the two concession

lines in this part of the township more than in others,

but because the original allowance laid out in the sur-

vey was on wet and swampy lai;d. It was this occasioned

the deviation, in order to get upon dry and hard ground;

for at that early period, vvhen tlie ])opulation was smallj

it was not easy to overcome natural obstacles of that kind,

and it was found a less inconvenience to deviate from the

right lino than to make an artificial road through a diffi-

cult tract. The proof that it was an alteration of the
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original line, and a deviation from and substitution for it,

although not so called in the report, is tliat the original line

was not opened or used, but left in a state of nature, and

the new line was adopted in its stead. Great stress was
laid in the argument on the surveyor having called this in

his report a new road
;
and it was insisted that this must

inevitably mean a new road in the sense of an additional

road, and cannot be admitted to be the alteration of another

road
;
but this is an argument which seems to me rather in-

genious than solid. If we were to give way to it we must

see that it would have the effect of establishing a conclusion

contrary to the fact. There is nothing in the original

sense of the word to impose such a necessity upon us;

for we cannot but know that" in all cases where a deviation

from an old line of road has been made either to shorten

distance or for any other cause, it is common to speak of

the changed line as a new road, by which is meant a road

newly opened and made, or newly laid out; in truth such a

road is, correctly speaking, a new road; and what is above

all conclusive on this point is that in this statute itself

the term “ new road” is clearly so applied; as, for instance,

in the ninth clause, where it is provided that if the owner

of the land through which such new road may pass, shall

be willing to accept the old road as a compensation, he may
take the same by a conveyance from the surveyor of high-

ways
;
which in truth is just this case. And the tenth clause

also shews as plainly that the Legislature, when they speak

of a new road, do not always mean an additional road, but

use the term both in reference to any road newly laid out

and to an alteration of a previous road. We cannot, after

seeing this, venture to hold that because the surveyor in

his report has called the road laid out by him a new road,

he must be understood, however contrary to the fact, to

have been speaking of an additional road hot intended as a

deviation from or alteration of any other road.

Then the 12th clause, which I have cited, makes it clear

that in this case the public allowance for road laid out in

front of Purdy’s lot in the original survey having been thus
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deviated from and altered, is no longer to be deemed a

common and public highway, which would show the crimi-

nal prosecution not to be sustainable, for there has been no

highway established in this part by dedication or user. It

could not become such, I think, by any pathraaster taking

upon himself afterwards to open it, or being directed to open

it by the justices, or now by the municipal council; but can

only be restored to its character of a highway by a regular

proceeding to be adopted for that purpose according to law,

in which case Purdy would have a claim to be remunerated.

It has the appearance of being an equitable provision,

which was made by the 9th clause of the statute 50 Geo. Ill

—that the proprietor of the land through which the new
road is laid out is in such cases to have the old allowance

as a compensation, but it was obviously an arrangement,

most inconvenient in its effects, for by his taking in the old

allowance and enclosing it with his adjacent land, he de-

prived the owner of the lots on the opposite side of the con-

cession line of the means of getting into the new line of

road without trespassing on private property, unless where

there happened to be a side line between lots which would

cross the altered road, and this we know in general occurs

only at intervals of a mile or more. It was probably the

knowledge of this inconvenience that led the legislature

some years afterwards to make the alteration in this respect

by the statute 4 Geo. lY. sess. 2 (1824), ch. 10. sec. 7,which

gives rise to another question in this case. That clause is

as follows :
—“And whereas much inconvenience has arisen

from the sale of portions of the original government appro-

priations and allowances for highways and roads in the sev-

eral townships in this province, be it therefore enacted, &c.,

that the ninth clause of the act passed in the fiftieth year of

his late Majesty’s reign, intituled, &c., bo and the same is

hereby repealed, so far as regards the aforesaid govern-

ment appropriations for such highways and roads
:
provided

always that nothing in this clause contained shall restrain

any surveyor of high ways /ro?a selling and conveying any road

ivhich he is now by law authorized to sell and conveyy
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It was proved that when the surveyor’s report upon the

petition of the freeholders was before the sessions in 1812?

Purdy, who then owned lot 29, went forward to oppose the

change in the road, but was prevailed on to relinquish his

opposition, on being assured that the old road, or rather

the allowance for road in front of his lot, would be con'

veyed to him in compensation for the land taken from him
for the new road. He applied to one McIntosh, who was
surveyor of highways at that time, for a deed, but some
delay occurred

;
the war of 1812 with the United States

took place very soon afterwards
;
McIntosh was called

away on malitia duty, and was drowned. Purdy applied

to the succeeding surveyor of highways, Canniffe, but he

said he did not know what kind of conveyance he tvas to

make. The act of 1810 had been but a short time in

operation, and it is probable the district officers had not

yet become familiar with its provisions. Purdy, however,

it would seem, must have greatly neglected the matter

bimself, for it was not till the 10th of May, 1831, that he

at last obtained a deed from Gideon Turner, the surveyor

of highways for that year.

There was no attempt to throw any discredit upon this

conveyance, as having been executed otherwise than in per-

fect good faith, and in pursuance of what the surveyor con-

ceived to be his duty. Mr. Turner was present at the trial,

being a member of the grand jury, but he was not called,

the execution of the deed being admitted. .This conveyance

purports to bo made by virtue of the authority vested in

Mr. Turner, as surveyor of highways, under statute 50

Geo. III. ch. 1, and it grants the land under a j)articular

description, as being “60 feet wide, and in front of lot 29,

in the third concession of Sidney, being the allowance for

road in rear of the second concession of the said township

—in compensation for a road laid out by John McIntosh, a

road surveyor for the county of Hastings, and approved of

by the sessions, through the land of the said Purdy, he be-

ing willing to accept the same in compensation for the said

new road so laid out and confirmed,”

It was proved that in 1812, when the report was con-
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firmed, the old allowance for road was uncleared
;

that

Purdy soon after made sugar upon it; and in 1819 or 1820

one Smith, whoso father then owned the opposite lot, 29,

in the second concession, cleared part of this allowance.

His father afterwards sold his lot, which came into the

possession of Parley by purchase, about 1828 or 1829, and

he, continuing to hold the possession which Smith had taken

of this small piece of land, was sued in an action of tres-

pass by Purdy, who claimed the land as his. They went

together te the office of the clerk of the peace in conse-

quence, and upon Farley’s seeing there the report and

order of the justices for laying out the new road in 1812,

he compromised the suit, paying the costs, and moving the

fence back forty feet, supposing that to be the width of this

road, as it is in many of the old surveys in the Midland

district. Farley did not resume possession. Purdy after-

wards cleared the whole of the road allowance, and having

fenced it in latterly, the fences were repeatedly thrown

down, but Purdy could not ascertain by whom, till at length

the defendant admttted that he had done it on this last

occasion, in 1851.

By the statute 33 Geo. III. ch. 4, it was enacted that con-

cession roads should in no case be less than 60 feet wide,,

and by statute 50 Geo. III. ch. 1, the same provision waS'

continued
;
and as to all roads to be laid out by surveyors

under the authority of that act, they were not to be less

than 30 nor more than 60 feet, in the discretion of the sur-

veyor laying them out; provided that the roads in front and

between every concession were in no case to be less than

60 feet, except in such townships where the allowance for

road by government should be less than sixty feet. By sta-

tute 4 Geo. lY. sess. 2, ch. 10, sections 2 & 3, and by subsc*

quent acts, different i:>rovisions have been made respecting

the width of roads to be newly laid out, but these do not

affect any roads that had been already laid out under the

statute 50 Geo. 111. ch. 1. The third clause of 4 Geo. IV.

provides that it shall not bo lawful for the surveyor of roads

reporting any alteration to lay out such new road of a less

width than tlic one projioscd to bo altered.
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In the civil action it was objected at the trial by the de-

fendant’s counsel, after the plaintiff’s case was closed, 1st.

That before the new road could be held to be legally es-

tablished so as to entitle Purdy to the old allowance, it was
necessary that the justices, under the statute 50 Geo. III. cb.

1, section 3, should have made an order directing the road

newly surveyed to be opened.

2ndly. That under the statute it was only the surveyor

of highways who had laid out the new road that had legal

authority to make a conveyance of the old allowance.

I overruled both of these objections. The defendant’s

counsel offered to prove that in 1837, certain commissioners

of highwa}^s had given orders to have the old allowance

(3rd concession line) opened. I rejected such evidence.

It was not shewn that these road commissioners spoken of

were any others than the commissioners authorized to

expend the public moneys granted by parliament in that

year for improving roads, and the defendant’s counsel ad-

mitted that he could produce no authority given to such

commissioners by any statue for restoring old allowances

for roads that had been changed and abandoned. It was

asserted by the learned counsel also, that in 1819 or 1820,

the justices in special sessions had ordered this old road to

be opened. I would have received any evidence of such

an order the defendant was prepared to give, but none was

shewn.

I told the jury in the civil action that, taking the two

statutes together,—50 Geo. III. ch. 1, sec, 9, and 4 Geo. IV.

sess. 2, ch. 10, sec. 7,—I considered that the plaintiff had a

right to call for the conveyance which was made to him,

though the long delay which had taken place before it was

obtained was very much out of the common course. I held

that the 7th section of 4 Geo. lY. ch. 10, which restrains the

surveyors from making deeds of the old allowances in such

cases, only applied to alterations which should be made af-

terwards, and did not take away the right which the plain-

tiff Purdy had already acquired to call for a deed in conse-

quence of the substituted road being laid out through his

land in 1812. Upon this charge they found for the plaintiff.
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On the triiil of the indictment against Pardj^ for nuisance

Farley was examined as a witness, and swore that Purdy’s

possession of the old allowance had not been uniformly

acquiesced in, for that about lifleen years ago part of it had

been opened by a path master. He swore also that the

concession line in that part of it which is opposite to lot 29

is good land for a road, bettor than the now travelled lino,

and that it continues so from thence eastward to lot 19 :

that he once went to the clerk of the peace to inquire

about this matter, and was told that the new road was laid

out under the act, but that the old line had not been con-

demned.

It was sworn, on the other band, by a respectable witness

on this trial, that the third concession line, as originally

laid out, runs through a swamp from lot 18 for three miles

westerly
;
that a good road could not even now be made

there
;
that it has never been travelled

;
that the new line

laid out in 1811 and confirmed in 1812, was substituted for

the old allowance, and was so intended, bsing taken around

the swamp north of it, upon the dry land.

I directed the jury in this case that the evidence appeared

to me to shew a road laid out across Purdy’s lot, in lieu of

the old concession line, under the act 50 Geo. III. ch. 1,

and not a purely new or additional road
;
that the deed

which was given to him in 1831, by the surveyor of high-

ways passed the land to him, notwithstanding the change

made in this respect by the 4 Geo. lY. ch. 10, sec. 7, because

that was only prospective. I told them, further, that under

the facts proved, I consider that the government allowance

at the time of the alleged obstruction by the defendant

could not be looked upon as a public highway
;
that it had

never been in fact opened and travelled, and had ceased,

under the 12th clause of the 50 Geo. Ill, chap. 1, to have

the legal character of a highway after the alteration sanc-

tioned by the quarter sessions in 1812.

After the further consideration which I have given to

this case, I retain the opinion I expressed at the trial.

The 35th clause of the statute 50 Goo. III. chap. 1, made
the new road, laid out in 1812, through Purdy’s land, the
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soil and freehold of his Majesty. It would have been very

unjust, and was never intended by the Legislature, as all

their acts shew, that land which a private person had pur-

chased should be taken from him without his consent and

without making him compensation. In 1812, when the

alteration was made (for it was clearly an altered road, an

not a new or additional road), the owner had the option to

accept the old line which had been abandoned for that

which had been taken from him. It is not pretended that

he ever received any compensation in money
;
and so long

as the circumstances remained unaltered, I see nothing that

would authorize us to say that he was bound to make his

election within any limited time. All that the 9th clause

of the statute says is,thatwhen the old or original line shall

have become unnecessary for a public highway, in conse-

quence of an alteration made under that act, it shall be

lawful for any surveyor of highways to,- he appointed under

the act to sell the old allowance, or convey it to the owner

of the land through which the new road shall pass, if ho

chooses to accept it.

As to there having been no order made for opening the

new road, it is possible that the written confirmation of the

new line, indorsed on the report and signed by the chair-

man of the quarter sessions, may have been the only writ-

ten order or direction made upon the subject
;
but becauso

no formal order was produced at this distance of time, forty

years, it is not to be presumed that no such order was made^

The road through Purdy’s land had been in fact made and

used, and enjoyed by the public ever since, and it is used

to this day. The public have it irrevocably; and in my
opinion Purdy is not to be told that he has no claim to the,

old road, because his land which is now used instead of it

was taken from him by the public irregularly. The public

cannot gain by their own wrongful act any more than an

individual can, which they would be doing if they^ could

be allowed to claim a right of way in the old road, because

they had obtained the altered line irregularly. So long as

Purdy has acquiesced in the alteration, and waived any
ground on which he might have disputed the establishment



PURDY V. FARLEY, AND REGINA V. PURDY. 557

of the road through his hand (ifthere were any irregularity),

no one can take advantage of it
;
the right of the public in

the substituted line is secure.

The counsel for Farley, or rather for the crown, in the

criminal prosecution against Purdy, referred us to the case

in this court of Eex v. Sanderson (3 O. S. 103), and argued

from that case that the road laid out through Purdy’s land,

and indeed that the new line of road generally,is so vaguely

defined in the surveyor’s report confirmed in 1812, that no

road can bo held to have been legally established under

that report, and that it must therefore follow that Purdy

is not entitled to the old line in compensation.

In Eex V. Sanderson it was the owner of the land through

which a new road had been ordered to be laid out by a

proceeding that had taken place a few years before, that

contended against the legality of the order on various

grounds, as well as against the sufficiency of the report in

regard to the description of the line of road. He insisted

upon keeping his own land till it should be legally taken

from him
;
and he was indicted for nuisance in inclosing

the road, he was entitled to contend that a public right of

way had not been legally established over his freehold
;

and the court sustained several of the objections which he

urged—such as want of notice, insufficient definition of the

road, and other exceptions.

Here, in consequence of what the public authorities did,

not lately, but forty years ago, Purdy, the defendant in the

indictment, has lost his land, and the public have gained

the road, for he has acquiesecd in that road being taken,

used, and enjoyed, which was in fact laid out in lieu of the

old road. It is no longer now an unascertained point

where the new road is to run, for it has boon laid out and

enjoyed from the year' 1812, and we should assume a proper

order to have been given to the surveyor, since the defen-

dant has acquiesced in it. The now road, I think, must

in the absence of anything to’ the contrary, bo assumed to

be of the same width as the ' concession lino from which it

deviates, and which on the oast or west still forms part of

it. The statute provided that it should not bo of less width.
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There is nothing in the affidavit which has been filed on
Farley’s part upon which we could grant a new trial, and

my opinion is, that in the criminal case the defendant

ought not to have been convicted, and that the rule for a

new trial in the action of trespass should be discharged.

It may be that in this case Farley may be able to con-

vince the proper authorities that,notwithstanding the alter-

ation of the road in 1812, by carrying it around the swamp
(which was rendered necessary by the nature of the ground

above and below him in the concession line, aUhough the

soil immediately in front of this lot may have been more
favorable,) it would yet be convenient to the public ^that

the concession line as originally laid out should be restored

to its legal character as a highway, and should be opened

and used by the public. In that, case, however, the muni-

cipal council, which should authorize it, would have to

take care that Purdy should be duly compensated for dt,

otherwise he would have no remuneration for [the land

which was taken from him in 1812, and which the pnblic

now enjoys as a road.

This is only my own view of these cases. My brothers,

I think, have come to a different conclusion, and I will on

that account revert shortly to the ground on which my
opinion is formed.

The mere delay in taking the conveyance,though it was

great, does not seem to me to create any difficulty. There

is nothing in the statute that would authorize us to hold

that no surveyor of highways but the one who made the

report was competent to convey the land. To have re-

quired that would have been subjecting such proceedings

to a very unnecessary inconvenience, for the surveyor

might die before the matter could be concluded. If there

had been no other question in this case, and all had been

in the most regular and ordinary form, I do not see any-

thing that would have authorized us to hold that the sur-

veyor for the time being could not have sold the old road in

1831, if it had not been sold before, as well as in 1812
;
and

as to the delay of Purdy in making his election, he did,

according to the evidence, declare his election to have the
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land in 1812. Upon general principles he could make his

election at any time during his life, where there was noth-

ing in the nature of the particular case to limit him to a

certain time. The road was not required in such cases to

be sold within the first year, or within five years, or ten.

I am not able to find any time when we could say it would

be too late
;
and when it would not be too late to sell 'the

road to a stranger, the proprietor of the adjacent lot must

be in time to step in and take the land instead of the

money,- if he prefers it.

Then, as to the right otherwise to "demand a conveyance

of the road, that depends on whether the surveyor would

have been at liberty to sell it. I do not think that we can

hold' there was no such right, merely because the surveyor

in his report of the new line surveyed on the request of- the

freeholders did not express that the line was an alteration

of the public allowance, and that the allowance was unsuit-

able for a road. He says nothing to the contrary. - His
calling it a road is not inconsistent with its being an

alteration, as the meaning given to the words “ new road”

in the statute itself very clearly shows. I do not see that

we can properly exclude evidence of what the fact was

from other sources, where that evidence does not contra-

dict the record
;
and it is self-evident, I think, that the road

laid out was an alteration of the previous allowance, and in

place of the concession line. The fact that it left the con-

cession line where the swamp commenced, and kept back

until the whole swamp was passed, shews this plainly
;
and

added to this are the facts that from 1812, to this time the

concession line has never been opened or made use of as a

highway, and that the proper officer has nearly twenty

years ago conveyed it to Purdy, who has never from that

time been disturbed in the possession of it except by Far-

ley, This appears tome to be conclusive.

What may happen to bo the nature of the soil opposite

the particular lot 20, is not tlie qucslion, The object was

to got a better lino than the concession line afforded in the

main
;
and it was not to bo supposed that in this case, more

than in others, the surveyor, when ho found it expedient to
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abandon the concession line, would return to it whenever

he could find a dry spot, though ho might have to depart

from it again after keeping along it for a few yards. That

would make the road a most inconvenient zig-zag line, and

would absurdly increase the distance.

Then as to the report not describing the road, as un-

doubtedly it ought to have done, giving its courses and its

width—that would be very material, if as in Sanderson’s

case which has been cited, Purdy was struggling to keep

the public out of his farm, and was contending against the

new road as not being legally established. But after forty

years’ enjoyment by the public of the new road, the line

has become irrevocably fixed and is secure to the public,

and this, I think, entitles Purdy under the act to compen-

sation in such a case, either by receiving the proceeds of

the sale of the old road, or, if he prefer it, a conveyance of

the soil
;
and entitled him equally to receive the convey-

ance in 1831, after the public had used the new road

through his farm for nineteen years.

The statute 9 Yic. ch. 8 was not referred to in the argu-

ment, and escaped attention at the trial of these cases.

This is intituled An act to prevent the opening of govern-

ment allowances for roads, without an order from the dis-

trict counsel of the district in which the said allowances are

situate.” It recites that in consequence of roads established

by law 'parallel or near to government allowances for roads,

and in lieu thereof^ the said allowances for roads have

for years remained closed and in possession of private

persons
;

and that great inconveniences may arise in con-

sequence of the said allowances being thrown open with-

out due notice thereof being given
;
and it enacts that no

allowance for road shall be opened, unless an order order-

ing the same to be opened shall be first made by the dis-

trict council; and that no such order shall be made unless

a notice in writing of the intended application shall have

been given to the party in possession of such allowance for

road eight days before the meeting of the council. It is

impossible, in my poinion, that,in the face of this statute, the

criminal prosecution can be sustained against Purdy. A
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road which had not been laid down in the original survey of

Sidney, was, as this statute says, established in this case by

law over the lands of Purdy, a private proprietor. It was

‘^parallel to the government allowance,” though, as in every

other similar case of departure, it is notliterallj parallel in

its whole extent, for that would be impossible, since it must

form an angle with the allowance, where it leaves it and

where it returns to it. This was also, in my judgment,

clear ly shewn to be a road “in lieu of the government allow-

ance and it is certain that in consequence of this new
road being established by law in 1812, the government al-

lowance has for years remained closed and in the possession of

Purdy, These are facts which cannot be denied, and they

bring this case precisely within this statute, and shew that

a person in the situation in which Purdy is, was intended

by the legislature to be protected by this act in the pos-

session of the allowance, even if he had taken it upon him-

self to inclose it and occupy it, without its having been con-

veyed to him
;
for which respect to allowances abandoned

since the passing of 4 Geo. lY. sess. 2, ch. 10, there could

have been no such conveyance. It would be wholly repug-

nant to this statute to hold Purdy, upon the evidence given

in this case, liable to a conviction for nuisance to a highway

for keeping possession of the government allowance oppo-

site to his land since the passing of this act, and before any

order has been made by the district council for opening it

;

and equally repugnant, I think, to hold that any one is at

liberty to pull down his fences under the pretence that they

are obstructing a highway. The plaintiff was possessed of

the close, and had been for a long time, and under the evi-

dence ifwas not in contemplation of law a common public

highway, and will not be so till the council shall determine

to open and use it.

Draper, J.

—

I have the misfortune to differ from the

opinion just expressed as to the decision of the rule in the

civil action. The locus in quo is made by the 10th sec. of

50 Geo. III., a common and public highway, and the ques-

tion is, whether under that statute, and by the report of

36 10 u. c. Q. B.
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the surveyor of highways, of the 12th of November, 1812,

and the confirmation of that report by the justice in Janu-

ary, 1812, and the conveyance by the surveyor of highways
of the 10th of May, 1831, it lost that character, and became
the individual property of the plaintiff in the civil action,

discharged from the public right.

The documentary evidence, taken alone, would be, as

appears to me, quite insufficient to authorize the survej^or to

sell and convey the original road allowance. We have

nothing before us but the surveyor’s report, and its confir-

mation. We are not informed either by the report reciting

the application of the twelve freeholders, or by the produc-

tion of that document—that they stated that the public

highway was inconvenient and might be altered. The
presumption, I think, is that the application did net so state

—first, because that statement seems by the statute appli-

cable only to the case of a public highway in use at the

time of the application, respecting which the allegation of

inconvenience and possible alteration could be made
;
and

secondly, because the surveyor’s report does not allude to

any such allegation, but leads much more clearly to the

conclusion that the application was based upon the other

alternative in the act; viz,, that it is necessary to open a

new highway

y

Conceding for a moment that parol evidence was admis-

sible to supply this want of certainty on the documentary

evidence, which the statute requires to be kept “as a record

and description ” of the highway, I do not see sufficient in

the evidence that was given to have the required effect.

The plaintiff, in the civil action, swore that “he went down
in 1812 to oppose the change, and was told that if he would

not he should have the old road, and he agreed to accept of

it.” \¥ho told the plaintiff this, or to whom he signified

his agreement to accept, is not stated, except that on the

trial of the indictment a witness swore that “ Purdy at first

opposed the new road before the Quarter Sessions, but the

witness persuaded him to agree to it, on the road surveyor

agreeing to convey the old allowance to him.” If this be

all, and it is all that was in evidence, it fails to convince me
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that the statute was complied with, so as to empower the

surveyor to convey. First, as to the opposition, if it were

duly made (and I shall not raise the question whether there

was notice of opposition to the surveyor of highways), it

could only h ave been disposed of by a jury, which in the

event of opposition the justices of the peace are required to

empanel. If not made, then the case rests upon the report

confirmed as unapposed, and the report so confirmed is a
recordthat there was no opposition, otherwise the law has

not been obeyed, and the confirmation of the new road would

be in contravention of the law, and cannot be the founda-

tion of the plaintiff’s right to the original allowance.

So far as I see there is nothing but the report and confir-

mation by the justices, and the parol evidence of the un-

fitness of the land over which the original allowance was
laid out, together with evidence of intended opposition

and withdrawal. As to this latter, it seems to me to

amount to nothing
;
and, as to the unfitness of the original

allowance for a road, that is not made by the statute the

criterion on which the conveyance of the surveyor is to

depend. The statute says, “ when it shall be found neces-

sary to alter the direction of any such highway or road

already laid out, so that the land through which it formerly

passed shall become unnecessary for a public highway,”

then the surveyor may convey. Coupling the expression

here used as to altering a “ highway already laid out ” and
“ the land through which it previously passed,” with the

language of the 3rd section, as to the application stating

that any highway woz/j in use is inconvenient and may
be altered,” it may well suggest the question whether the

surveyor could convej^ any highway not in use

—

i. e., any
land over which there was not an actual highway, though

inconvenient and requiring alteration
;

but, however this

ma}’ bo, it is free from doubt that ho can only convc}^ land

which, by reason of the altei*ation of the direction of the

highway, has become unnecessary for a ])ublic highway.

Now the parol ovidenco appears to mo to fall very short of

establishing this, or of showing that such a question

was even raised. This now road <oxtcnds from lot No. 16
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to the forty feet or side line road between lots Nos. 30 &
31, crossing fifteen lots, the owners of which would seem to

have an equal right with the plaintiff to a conveyance of

the original allowance in front of their respective lots. But

though there was evidence of the general unfitness of the

concession line throughout for a highway, it was by no

means uncontradicted. The part for trespass whereto the

plaintiff brings his action has been cleared, fenced, and cul-

tivated; and on the trial of the indictment one of the defen-

dants in the civil action swore, that on No. 29 the old al-

lowance is the best line for a road, and continues good for a

road to No. 19, or two-thirds of the whole distance; and

the statute does not rest it upon the question of unfitness,

but of the old road having become unnecessary. This ques-

tion ought, as appears to me, to have been determined at

the outset. It should appear in the report founded on this

application calling on the surveyor to report on that, in

connection with the other subject. This is more than a

mere matter of form, for the owners of all land adjoining

the road allowance which it is proposed to declare unneces-

sary, and to convey away as such, have a particular in-

terest; and the public notice required to be given by the

statute, by fixing a copy of the report in two or more of the

most public places next adjacent to the places where the said

alteration is intended to be made, or new highway to be

opened, could have been designed for no other purpose than

to make them aware in what manner and to what extent they

or any of them might be affected. If the report proposed to

treat the original allowance as unnecessary for a highway

when the new road was laid out, any owner of land ad-

joining such allowance would, I apprehend, have a right

to be heard in ojDposition to that part of the report, though

he had no objection to offer to the new road, and the jury

might modify the report, confirming the proposed new road,

but refusing to confirm it by declaring the original allow-

ance to be unnecessary
;
and if they gave such a verdict,

no conveyance of the original allowance could have been

made. I do not think that this question is to be left, as it

were, in abeyance—that the surveyor is to convey, and the
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validity of the conveyance is to depend on the opinion of

a jury thirty years (as in this case) after the report is con-

firmed, as to whether the original allowance had been

rendered unnecessaiy. The report and confirmation by the

justices, or by a verdict, should decide this
;
and if silent

on this point, then the inference must be, 1 think, against the

surveyor’s authority—an inference by no means weakened

when we find the power attempted to be executed nearly

twenty years after the report made, and by a surveyor hav-

ing no knowledge of the circumstances unless what the re-

port would give, or what he derived from the information

of an interested party seeking the conveyance.

Upon the whole, it is my opinion that the evidence has

failed to shew the authority of the surveyor to convey, and

that nothing appears to deprive this allowance for road made
by the king’s surveyors of the character fixed upon it by the

12th section of 50 Geo. III. ch, 1, of a “common and public

highway.”

According to the decision of Eex v. Sanderson (3 U, C.

Eep. O. S. 103), this report is defective in substance
;
and

the new road was not legally established under it so as to

deprive Farley of the land over which it runs; but as far as

the right of public highway is concerned this is no longer

of importance. The long use of forty years and upwards,

and the continuous acquiescence of the owners of the lots

across which it has been carried, would afford abundant

proof of dedication. But this will not help the plaintiff in

his claim to the original allowance, which must depend

upon a fact that a new road has been substituted, or the

direction of an old one altered, in accordance with the pro-

visions of the statute. The mei’e dedication of the new
road by the proprietor of the soil over which it passed

could confer no right to the conveyance of the original al-

lowance. The Crown, which takes and conveys only by

matter of record, the proprietor of lands adjoining the

original allowance, and the j)ublic gcnci’ally, all had rights

of which they might be deprived by a strict compliance

with the statute. The obseiwations of the Chief Justice in

giving judgment in Eex v. Sanderson, apply with still
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greater force when the statute of 1810 is invoked to take

away public rights, and convey crown lands—“The inter-

ference should go no further, nor be exercised in any other

manner, than the legislature has expressly permitted. Sta-

tutes for all public works and objects of this kind, when
they authorize depriving individuals of their property, are

to be construed upon the principle last mentioned. Such
powers as are given by this statute should be carried into

effect regularly and carefully.” In my opinion, therefore,

the rule for a new trial should be made absolute.

The conviction of the defendant on the indictment for

nuisance involves a further consideration. The statute 9

Yic. ch, 8 (which was not brought under the notice of the

court, either during the trial or argument), recites that in

consequence of roads established by law, parallel or near to

government allowances for roads, and in lieu thereof, the

said allowances for roads have for years remained closed

and in the possession of private persons, and that great

inconveniences may arise from the said allowances being

thrown open without due notice,and enacts that “ no allow-

ance for road shall be opened, unless an order ordering the

same to be opened shall be first made by the district council

of the district in which the allowance is situated,” after eight

days’ notice in writing to the party in possession, previous

to the meeting of the council at which the application is in-

tended to be made.

It appears clearly enough that this allowance for road

never has been opened as a public highway; and this

statute prevents its being opened without an order from the

district (now county) council
;
it follows, I think, inevitably,

that the defendant cannot be convicted of a nuisance in

fencing up this road allowance, for though possibly the

preamble does not precisely describe his case, the general

words of the enacting clause embrace it.

I have not failed to consider whether the statute of

9 Yic. can be invoked by the plaintiff in support of the civil

action. I do not now mean to express an opinion that it

might not have afforded an answer, but not, as it strikes me
at present, on these pleadings. As to “ not guilty,” no doubt

the plaintiff was entitled to a verdict. But on the issue of
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‘‘ not possessed,” or on the plea of the locus in quo being a

public highway, which was traversed, I do not think the

plaintiff entitled to succeed. On “ not possessed ” he relied

on his conveyance from the surveyor, which for the reasons

already given must, I think, fail him. And as the locus in

quo was a public highway, because it comes expressly

within the 12th section of 50 Geo. III. ch. 1, if that char-

acter of public highway was suspended, so that the plaintiff

can maintain and justify the occupation of it under the

9 Vie. this should, I think, have been replied.

Burns, J.—In the case of the indictment, judgment must

be given against the Crown. The statute 9 Vic, ch. 8

recognises that there may be cases, for some cause or other

where the public allowances for roads have remained closed,

and are in the possession of private persons, where roads

established by law are parallel or near to the government

allowances
;
and in such cases the statute enacts that no

allowance for road shall be opened, unless an order , shall

be first made by the district council. I should say the

evidence of the new road through the defendant’s farm

having been used by the public since the year 1811, and

the fact that it was asked for by the inhabitants, and repor-

ted upon be the surveyor of highways, will be sufficient

prima facie evidence that it has been established by law
;

and that there was no necessity to prove an order of the

sessions to open the new road, before the new road can be

pronounced as established by law. If this be so, then we
have a road established by law parallel or near to the gov-

ernment allowance, and the fact is proved that the govern-

ment allowance has remained closed, and in the possession

of the defendant, for years, and no order of the district or

county council, so far as we know, has been made, directing

the public allowance to be opened. Under these circum-

stances, the defendant cannot do deemed guilty of a

nuisance.

With regard to the civil action, the difficulty I have in

sustaining a recovery by the plaintitF arises fi-om the plead-

ings, and the deficiency of the materials from the records of

the justices. The plaintiff brings his action of tres^iass on
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the ground that he has a perfect title to the locus in quo.

The defendant asserts that it is a highway, and the plaintiff

admits that it was so at one time, but says that it ceased

to be so in consequence of the surveyor of highways having

conveyed it to the plaintiff. If the plaintiff had replied,

admitting the locus in quo to be a highway in point of law,

and that it had remained closed and in his possession for

many years, in consequence of the other road laid out

through his farm, and that there had been no order for

opening the allowance, I should have had no difficulty in

saying that under such circumstances he could maintain

trespass in respect of his possession, by reason of the recog-

nition by the act 9 Vic. ch. 8, of such possession, and the

enactment that no allowance for road shall,after the passing

of the act, be opened unless by an order. The plaintiff has

not depended upon his possessory title, but claims that the

road allowance has ceased to be public property, and is now
his property by reason of a conveyance authorized by law,

and that question must be determined upon the effect of the

provisions of the statute 50 Geo. TIL ch. 1.

I take it to be a clear principle of law that every intend-

ment is to be made in favour of the public, and against the

individual who seeks to deprive the public of the right

which it is confessed the public once had, or which the

public has acquired by length of time or acquiescence :

and that it is incumbent upon the individual who asserts a

private right acquired over a public one which was once

vested, or who seeks to deprive the public of a right ac-

quired by length of time or acquiescence, that he shall do

so upon clear irrefragible evidence, and that nothing shall

be left to depend upon conjectural inference and assumption.

I do not mean to be understood as saying anything which

would give a preference to what might be thought a public

right over private rights, for if the private right be prior to

the public claim,which is the better expression,then nothing

short of legislative enactment can deprive the individual

of his rights, unless indeed he either actively, or under

j)rovisions of various laws passivelj^, contributes or submits

to the loss. These principles govern the case of the new
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road laid out through Purdy’s farm, and in my opinion

equally apply to the case of the public allowance, for it by

no means follows that, because it was more convenient to

the public generally to have a road varied or altered, it

must be necessarily assumed the old road became unneces-

sary, and that the fact of a new road laid out through a

man’s farm ipsofacto entitled him to the option of saying

he would take the old road in lieu of the new one taken off

his property. I think there was something more required

than the mere fact of taking from his property a new road,

even if we should feel satisfied in our own minds that it

was thought at the time of the act being done the public

allowance would never be used, or could not be made into

a road. This involves a consideration of the j)i’Ovisions of

the statute 50 Geo. III. ch. 1. The 12th section of the act

defines what shall be a highway
;
and in this case Mr.

Purdy asserts he has acquired a right to a public highway

so defined by the act, because the surveyor of highways has

conveyed the highway in question to him—the surveyor

being authorized by the same a^t to make a conveyance to

individuals upon certain conditions, in cases where it should

be found necessary to alter the direction of any highway or

road already laid out, so that the land through which it

formerly passed should become unnecessary for a public

highway. The surveyor of highways was not invested

with the power of pronouncing whether the road previously

laid out were or not unnecessary. Under the 9th section,

he acted merely in a ministerial capacity, to transfer the

old road to the party entitled, w'hen it was ascertained that

the road was unnecessary. We must go back to the 3rd

section, in order to see what roads the surveyor had the

power to transfer
;
because the 9th section says the power

is in all cases when it shall be found ncccssaiy to alter the

direction of any such highwa}^
;
and further, wo must see

what was required to be done before the surveyor would

have the ministerial authority mentioned. It is necessary

that something behind tl\e surveyor’s conveyance should bo

shewn, because ho has himself no ititorcst in the thing
;

and in order to deprive those who have the interest, the
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foundation of the survej^or’s act must be shewn. That

foundation must be what the statute declares shall be ne-

cessary. I do not mean in mere matter of form, or that it

would now be necessary to prove and establish matters,

which were declared necessary to be done to give the body

having power in the matter the authority to deal with it.

Whenever an adjudication has been made by an authority

having the jurisdiction to deal with the subject matter, it is

unnecessary to prove the things required to support the ad-

judication, but they will be presumed
;
and the burthen of

proof is then shifted to the person, if he be at liberty to

shew it, who assert the adjudication to be based upon

insufidcient materials. The 3rd section of the act applies

to two classes: first, when the public highways or roads

then in use are inconvenient,and maybe altered, so as better

to accommodate His Majesty’s subjects and others travelling

thereon
;
and secondly, where it is necessary to open a new

highway or road. In either case the application was to be

made by at least twelve freeholders, and the surveyor of

highways was directed to report thereon in writing, to the

justices at the next quarter sessions, describing particularly

the alteration intended to be made, or new highway or road

to be opened. If no opposition be made, the act directs

that it shall and may be lawful for the justices to confirm

the said report, and to direct such alteration to be made,

or such new highway or road to be opened, accordingly.

Without criticising the argument that because the report in

question has used the expression that the surveyor has

examined the situation of the land /or a new road, therefore

it was a case of an entire new road, and not the alteration

of an old one—it appears to me it was necessary it should

appear either upon the surveyor’s report or in the adjudi-

cation that the old road was a road then in use, and also

was unnecessary for a public highway. If these facts ap-

peared upon the surveyor’s report, then when the justices

said allowed ” or “ confirmed,” we should, I think, hold

that by necessary implication it was an adjudication of

the facts stated, and which it appears to me, were required

in order to confer the power upon the surveyor ofconveying
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the old road. The report in question is singularly defec-

tive in affording any information
;

instead of describing

particularly the intended alteration assuming that it was

an alteration in this particular instance, he says ho has

examined the situation of the land for a new road
;
but

whether that be a better place for a road than the road before

laid out, or whether the position deprives others of rights or

not, is left to be ascertained by oral evidence, so far as this

case is concerned. The justices have said allowed ” to

the report
;
that is, if we apply it technically, they have

allowed that the surveyor examined the land for the new
road. That is the whole substance of the adjudication

;

but grant it the effect of establishing the new road, and

that the user of the new road under it is an acquiescence

of individuals and the public generally in the use of it in-

stead of ihe old road, and suppose that the oral evidence

can be incorporated with the proceedings for that purpose

—

all these facts do not prove that the old road was condemned

or adjudged to be unnecessary. Though the new road

might be more convenient to the public generally, and less

expensive upon the inhabitants to keep in repair, than the

public allowance, ^mt the public allowance may, notwith-

standing these circumstances be necessary for some portion

of the inhabitants. The 3rd section must, I think, be read

in conjunction with the 9th, when interpreting the power

^iven to the surveyor,and taking the two together,believing,

as I think the legislature intended, that the surveyor was

not the person vested with the authority of pronouncing

whether the land through which the road formerly passed

had become unnecessarj^ for a public road, it remains, as

it appears to me, with the justices to pronounce upon that

fact, when no opposition is made to the surveyor’s report,

as it would have rested with the jury to say, in case there

had been an opposition.

The legislature undoubtedly, I think,meant that anj road

which was declared to bo a public road by the statute,

could only bo dispensed with as such by some adjudica-

tion to that effect, for the surveyor’s report of an alteration

which is the foundation of the justices’ authority, was
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directed to be in writing, and particularly describing the

alteration without touching upon any other matter raised-

I think there should appear something in the shape of an

adjudication by the justices respecting the old road, dis-

pensing with it, before the surveyor can be empowered to

convey it to any one
;
and for want of thac, I think Mr.

Purdy fails to establish a private right to deprive the pub-

lic of a right of way in the old allowance, and under 9 Vic.

chap. 8 it belongs to the county council to deal with it.

Pule absolute— (Eobinson, C. J., dissentiente).

Judgment arrested.

Bain, administratrix op Bain, v. Bain.

Nul tie! Record.

A defendant in assumpsit pleaded in abatement a former action pending,
and the plaintiff replied nul tiel record. The declaration in the first

action contained only a count for money had and received, in the sec-

ond count on an account stated was added.

Heldy that the replication was not supported, and that the defendant
was entitled to judgment.

The plaintiff, as administratrix, had sued this defendant in

assumpsit on a common count for money had and received

only, claiming £100 under that count. While that action

was pending she brought this second action* for £100

received by the defendant to the use of the plaintiff as

administratrix (as in the first action), and on an acconnt

stated between them. The defendant pleaded in abatement

a former action pending, to which there was a replication

of nul tiel record^ and issue thereon.

Wilson, Q. 0., for the replication; Phillp&tts, contra.

In addition to the cases referred to in the judgment. Tur-

ner V. Collins, 15 Jur. 171, and Kerby v, Siggers, 2 Bowl.

559, were cited in support of the replication.

Eobinson, C. J., delivered the judgment of the court.

I believe my brothers agree with me in the opinion

which I expressed in the case of Whyte and Whyte v.

Cameron (7 U. C. E. 378), though the decision of the

court did not turn on that question, but on the plainer

ground of a variance in the name of one of the parties. If
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'what was intimated in that case be correct,’as regarded the

effect of the addition of a count on an account stated in one

of the actions, when there was no such count in the other,

then the defendant should have judgment here.

Nothing can be more possible,and few things are more

probable, than that the two counts in this declaration are

upon the same cause of action
;
for if any account was stat-

ed it may have been nothing but an admission that the £100

was due for money had and received. The defendant

asserts what is open to be traversed, when he avers that

both actions were for the same cause. That is a question of

fact, which the defendant undertakes to prove,and on which

an issue may be raised.

In the case of Biggs et al. assignees v. Cox, (4 B. & C.

920,) a former action pending, which had been brought by

Collier, the bankrupt, before his bankruptcy, was pleaded

in abatement of an action brought by the assignees, in

-which latter action, besides common money counts upon

promises made to the bankrupt, there was a count upon an

account stated by the defendant with the assignees. The
plea was on that account demurred to

;
and the court held

it bad, for it was impossible that anything could have been

recovered in the former action against the bankrupt upon

an account stated afterwards with his assignees.

In Kitchen v. Campbell (3 Wils. 304) the court say that

^^nemo bis vexari debet" is the general rule, and that what
is meant by the same cause of action is where the same evi-

dence will support both actions; where it cannot, the

causes of action cannot be identical. If we should hold

that these two actions cannot have been brought for the

same thing because the declaration contains an additional

' Count on an account stated between the same parties, it

would seem to be almost equivalent to holding that the

declarations in the two suits must be copies of each other,

for the count on an account stated is not necessarily for a

• cause of action different from the money had and received,

though it maybe; and whether it is or not would bo a

matter of fact to bo tried by the jury, if issue had been taken
• upon theiavorraemt.

Judgment for the defendant.
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Whyte v. Myers.
Deed, construction of, as to land described—Presumption.

Trespass qu. cl. fr. The plaintiff claimed under deeds from A. M. to S.

M., in 1834, and from S. M. to the plaintiff in 1843. In 1829 A. M.
had made a deed to his step-mother, intended to be in lieu of her
dower in his father’s lands. It was clear by evidence at the trial,and
by the mention made in this deed of the lands adjoining, that his in-

tention was to convey the west part of lot No. 5 ;
but the deed de-

scribed the land as
‘
'‘being composed of the easterly part of lot No. 5,

in the first concession of the said township of S., which said piece of

land is butted and bounded, or may be otherwise known as follows :

commencing where a post has been planted in front of the said con-
cession, at the S. E. angle of the said lot, then, &c., giving courses

which could be well carried out. It was proved, however, that S. M.
had been in possession of the land in 1829, and that he and the plain-

tiff had held it ever since. The jury were told that the deed could
pass no land which was not part of the easterly part of lot 5, but that,

in confirmation of the long possession, they might presume a convey-
ance from A. M. to the plaintiff, which they did.

Held, that the direction was right as to the construction of the deed

;

but that the presumption could not be confirmed, for such a convey-
ance would be inconsistent with what was done in 1834.

This case was tried at the spring assizes for Belleville, in

1852, before Burns, J., and a verdict was given for the

plaintiff for £10.

In the next cerm a rule nisi was obtained for a new trial

on the law and evidence, and for misdirection, and on affi-

davits, the argument of which was delayed until this term.

The case was one of trespass qu. cl. fr. upon certain lands

described as part of lots 4 & 5, in the first concession of the

township of Sidney.

The declaration contained several counts. The defen-

dant pleaded liberum tenementum, and in other pleas

denied the plaintiff’s possession; and justified under one

Hannah Cobb, who, he averred, was seized of the property.

At the trial the plaintiff claimed title under a deed pro-

duced, made in 1834, from Archibald Marsh and his wife,

to Samuel Marsh, and a deed given by Samuel Marsh to

him, the plaintiff, in 1843, the execution of both of which

conveyances was proved.

On the defendant’s part it was proved that in 1829 the said

Archibald Marsh had made a deed to Hannah Cobb (then

Marsh), his step-mother, of certain land which Archibald

Marsh held by inheritance from her husband, his father,

which deed was intended to be in lieu of, and as a compen-

sation for her dower,in the whole tract of which her husband
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had been seized, being in all 457 acres. As a matter of fact

it was made clear at the trial that the tract intended to be

conveyed to Mrs. Marsh (now Cobb) by this deed of 1829,

was the west part of lot iSTo. 5, but the deed described it

thus— all that parcel of land in the township of Sidney,

containing 150 acres, more or less, being composed of the

easterly part of lot No. 5, in the first concession of the said

township of Sidney

^

which said piece of land was butted and

bounded, or may be otherwise known as follows—com-

mencing where a post has been planted in front of the said

concession, at the south east angle of the said lot, then north

16° west, 17 chains, to a post; then south 74° west, 1 chain

and 75 links, to a post; then north 16° west, 110 chains and

12 links, to a post
;
then south 74° west, 14 chains and 25

links, to a post
;
then south 16° east to the bay shore

bounded by lands owned by Moses Morse, and Henry C.

Sailor; then northerly along the front to the place of

beginning.”

The learned judge ruled that under this deed no land

could pass which was not part of the easterly part of lot 5,

and that the tract must commence at the south east angle of

lot No. 5, and not at the south east angle of the tract intend-

ed to be conveyed to Mrs. Marsh, if that was in fact not a

part of the east part of lot 5.

Giving then to this deed the construction which the learn-

ed judge held it must receive,this deed from Archibald Marsh

being made before his deed to Samuel Marsh, and covering

the same ground, must prevail over it. It was proved,

however, in the course of the trial that Samuel Marsh had

gone into ]30ssession of this land in 1829, and that he and

the plaintiff. White, in succession had possessed it ever

since, and the learned judge being much pressed, con-

sidered (though he had great doubt on that point) that not-

withstanding tlm plaintiff had endeavoured to make out a

title under this conveyance which he took from Marsh, in

1843, ho might, failing that, claim to have it left to the jury

to presume a conveyance made by Archibald Marsh to him

in confirmation of his long possession though Archibald

Marsh, in 1834, made the deed to Samuel Marsh, under

which the plaintiff attempted at the trial to make title.
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The jury, thinking the justice of the case was much in

favor of the plaintiff, made the presumption, though tke

defendant’s counsel contended strongly against it, and on

that ground they found for the plaintiff.

Vankoughnet, Q. C., in support of the rule, cited Day v.

Williams, 2 Cr. & J. 460
;
Doe dem. Woodhouse v. Powell,

8 Q. B. 576
;
Doe dem. Fenwick v. Eeed, 5 B. & Al. 232.

Richards, shewed cause, and cited Doe Notraan v. Mc-

Donald, 5 U. C. E. 321; Doe dem. Murray v. Smith, Ib.

225
;
Doe dem. Bonter v. Savage, Ib. 223

;
Doe dem.

Moffatt v. Scratch, Ib. 351; Doe dem. Peterson v. Cronk,

Ib. 135.

Eobinson, 0. J., delivered the judgment of the court.

The parties have been in no haste to discuss the grounds

on which this rule was moved. As regards the construc-

tion and effect of the deed made to the widow in 1829 by

Archibald Marsh, we all think that it could not be taken to

pass any other land than such portion of the east half of

lot 5 as would be embraced within the lines run according

to the description, taking the south east angle of lot 5 as

the starting point. It certainly could not pass the western

portion of the lot. If it could be held to do so, then the

registry law would be most injurious, for it would lead a

party to rely on a registration which might turn out to be

utterly deceptive in regard to the land embraced in the

deed. It would be as reasonable to hold that a deed of lot

Mo. 1 could pass lot Mo. 2, as that a deed for the east half

or part of lot Mo. 1, could convey the west part of the lot.

The reference made in the deed to the premises possessed

by Morse and Sailor as being adjacent is sufficient to con-

vince us, if that were not quite plain before from the plan

and oral evidence that the meaning was to give Mrs. Cobb

the west portion of the lot. It would materially help in a

court of equity, where the object was to obtain a correction

of the error; but it does not enable us in a court of law to

read the deed as a conveyance of the west part of the lot.

It sets out with announcing that the land to be conveyed is

the easterly part of the lot, and it commences at the south
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east angle of the said lotj and gives a description which

can be will carried out from that place of beginning. All

this is the substance of the description. What is added

about Morse’s and Sailor’s lands is merely a matter of

cumulative description, which is not accurate, and which

cannot control the previous description. Mr. Eichards’s

suggestion that we might read the words, commencing at

the south east angle of the said lot” as referring to the south

east angle of the tract meant to be convoyed by the deed 9

is an ingenious one, but that would be, beyond all measure,

a forced construction, for that tract had not yet been speci-

fied and remained to be described. The words, “ Zof,”

therefore, cannot be taken to refer to that yet undefined

part of a lot. Whatever may have been meant we can

only take them to apply to the lot No. 5, which had been

just mentioned, and especially when the deed professes to

convey the south eastern part of lot 5, and not the south

western part.

As to the jury being directed or recommended to pre-

sume that before Archibald Marsh made this deed in 1829

to Mrs. Marsh, he had made a deed of the same land to

Samuel Marsh, which being of an earlier date might

be allowed to prevail, we cannot confirm what was done

in that respect. The deed taken from him by Samuel

Marsh in 1834, was in itself an acknowledgment by
Samuel Marsh, of the title of the other, and it would be

against reason to suppose that Archibald would have

conveyed to Mrs. Marsh by the deed now in question, if he

had just before made a deed to another of the same land
;

to presume a conveyance made to Samuel in 1829, or

before, is inconsistent with what was done by them in

1834.

The judgment of the Court of King’s Bench in Doedem.
Fenwick v. Bead (5 B. & Al. 232), is strongly opposed, we
think, to presuming a conveyance in this case, because

the real facts of the case and the conveyances that were

made, were before the jury
;
and the plaintiff had rested

SI 10 U. 0 . Q. B.
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his case upon the conveyance which he took in 1834, not

pretending that any deed had been previously made to

him.

We do not think that the possession of Samuel Marsh
can be considered as adverse where Archibald conveyed

to the widow of his father. It was evident that Archibald

was not disseized—none of them disputed his title as heir,

but they were all ready to take what he was disposed to

give them in carrying out the family arrangement. Dis-

seizin is a question of fact for the jury, and was not and

could not, consistently with the truth of the case, have been

found on the trial. Then, as to the objection that Samuel
was in adverse possession when the widow, then Mrs.

Cobb, conveyed to the defendant Meyers—if that had been

found by the jury, it would not have affected the defence

set up under the plea of justifying the entry by the com-

mand of Mrs. Cobb, for if her conveyance could not operate,

the land would still be hers at the time of the alleged

trespass.

The case is an unfortunate one. There was a strange

mistake committed in 1829, in making the deed to Mrs.

Marsh, which a court of law cannot rectify. There is no

allegation of fraud in obtaining that deed, and it must be

left at law to have its legal effect.

Nothing can be more unconscientious than for Mrs. Cobb

to seek to retain her interest in, or control over, the west

part of the lot, which was doubtless intended to be convey-

ed to her, and of which she was put in possession, and at

the same time to assert a title to the eastern portion of the

lot under the deed, relying upon the literal terms of the er-

roneous description. The case is one for a court of equity

to deal with, or for an amicable compromise. We can

only pronounce upon the legal rights of the parties under

written instruments, and must act upon certain established

principles,which admit of little relaxation in applying them
j

for wo must bear in mind that, though Mrs. Cobb may be in

possession of the western portion of lot 5, she could not in a

court of law make title to it under the deed which was given

to her.
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We are of opinion that the verdict in this action of tres-

pass was not consistent with the evidence, and that we
must grant a new trial, leaving the costs to abide the event.

Eule absolute.

Wadsworth et al. v. Townley et al.

Contract by sureties for performance of agreement, reciting that agreement
by a wrong date—Effect of, in action against sureties—Demurrer.

'

K. having agreed with the plaintiffs for the purchase of some lumber, the
defendants consented to guarantee his punctual payment for the same ;

but inadvertently the first agreement, in which K. bound himself to

pay for the lumber, was recited in the agreement signed by the sure-

ties as bearing date the 22nd of December, 1851, whereas it was dated
on the 8th of January, 1852.

The plaintiffs, in an action against the sureties, declared that by agree-

ment bearing date the 8th of January, 1852—after reciting a certain

agreement next thereinafter stated or referred to, entered into for the;

sale of certain lumber by the plaintiffs to K., bearing date the 8th of

January, 1852—the defendants covenanted with the plaintiffs that K.
should perform the said agreement ; that by the said last-mentioned
agreement, the date whereof was the 8th of January, 1852, K. agreed
to pay for the lumber at certain specified prices

; yet that, after the
making of the said last-mentioned agreement, the plaintiffs delivered

to K. large quantities of lumber for which he had failed to pay. The
defendants set out both agreements on oyer, and demurred, assigning
for cause that the original agreement was not set forth in the declara-

tion, or referred to with sufficient certainty.

Held, that the cause of demurrer assigned was not suited to the objec-

tion intended to be urged, as to the discrepancy of dates ; and that
the defendants should not have demurred, but should have pleaded
“ non est factum and relied at the trial upon the variance between
their actual agreement and that declared on.

Semble, that on such an issue, if it were shewn that there was but one
agreement between the parties relating to the matter, the error in the
recital of it would not be fatal, and the plaintiffs might recover.

The plaintiffs having, as it would appear, agreed with

one Kerr, either in writing or verbally, on the 22nd of

December, 1851, (unless the insertion of that date in the

paper afterwards drawn was altogether a mistake), for the

sale of an undefined quantity of timber by them to Kerr,

it was required that Kerr should find persons who would

become his sureties that he would pay for the timber to be

delivered to him according to the agreement. On the 8th

of January following (1852), these defendants having con-

sented to become sureties, two agreements wore executed
;

one between the plaintiffs and Kerr, being an agreement

for the sale of the timber from the Ibrmer to the latter; the

other between the plaintiffs and these defendants, on which
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this action was brought, whereby these defendants guaran-

teed the payment of the money for which Kerr would

become liable under the agreement between him and the

plaintiffs
;
and both instruments being, as we may suppose,

actually prepared and executed on the same day, were both

dated on that day, the 8th of January, 1852.

The plaintiffs in this action, in suing the defendants, the

sureties for Kerr, upon their agreement, stated in their

declaration that by agreement dated the 8th of January,

1852, after reciting a certain agreement,which is next there-

inafter stated and referred to, entered into by the plaintiffs

and William Kerr, of the City of Toronto, builder, bearing

date the Sth day of January^ 1852, for the sale by the

plaintiffs to Kerr, of all the pine lumber the plaintiffs had

at that time sawed on their premises at the village of Wes-

ton, except what the plaintiff’s might require for their own
use^ and that the plaintiffs had required Kerr to give them
security that the plaintiffs should be paid for thi said

lumber so sold, at the times, and in the manner, and at

the rates stated in the said agreement,—the defendants

"covenanted with the plaintiffs that Kerr should perform

the conditions of the said agreement to be by him performed ac-

cording to the true intent thereof.

Then the plaintiff’s averred that by the last mentioned

agreement, being the agreement in the covenant of the de-

fendants referred to, sealed with Kerr’s seal, and of which

"the plaintiffs make profert, the date whereof is the 8th day

of January^ 1852, the said Kerr agreed to pay the plaintiffs

for the pine lumber therein mentioned, being all the sawed

pine lumber which the plaintiffs then had sawed, except any

of it they might require for their own use, delivered in the

lumber yard of the said Kerr, in the City of Toronto, £2

for each thousand feet, inch measure, in manner following;

viz., 5s. per thousand feet, as the said lumber should be

delivered, 17s. 6d. on the first day of May next after the

date of the said agreement, and the balance at the above

mentioned rates on the first of August, 1852.

The plaintiffs then averred that after the making of the

said last mentioned agreement, and in pursuance of the
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terms thereof, they did before the first day of May, 1852^,.

deliver to the said Kerr at his lumber yard, in the city of

Toronto, a large quantity of sawed pine lumber : viz.,

102,256 feet, inch measure,being all the pine lumber which
the plaintiffs had sawed at the time of the making of the

said agreement, except such as they required for their own
use, amounting in value, at the rate mentioned in the said

agreement, to £204 10s.; and that,—although there be-

came due to the plaintiffs before the commencement of this

suit, in respect of the said lumber, the sums of 5s. and

I'Zs. 6d in the agreement mentioned, for every thousand,

feet, amounting to £150—yet that Kerr did not pay the

same or any part thereof.

The defendants craved oyer of both agreements, and

that on which these defendants are sued was set out as

follows

:

“ Whereas by certain articles of agreement entered into

by C. and W. Wadsworth, of, &c., millers, and William

Kerr, of the City of Toronto, builders, saz<i agreement hear-

ing date the 22nd day of December^ 1851, and being for the

sale of all the pine lumber the Wadsworths have at present

sawed on the premises at Weston, excepting, as stated in

the said agreement, what they may require of it for their

own use
;
and whereas the said 0. W. and W. W. have

required of the said Kerr that he should give them good

security that they shall be paid for the said lumber at the

times, in manner, and at the rate or price stated in the said

agreement
;
now we, the undersigned W. T. and M. T. do

hereby voluntarily become security for the said Wm. Kerr,

that he shall do and perform the conditions of the said

agreement, to be by him done and performed, according to

the true intent and meaning, so that the said Wadsworths

may sustain no loss by reason of the said Kerr not paying

them according to the true intent and moaning of the said

agreement. In witness whereof, w^o have hereunto sot our

hands and seals this eighth day of January, 1852.”

The original agreement, viz., that between the plaintiffc

and Kerr, was set out on oyer in these words :

—

“ We Charles Wadsworth and William K. Wadsworth, of
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the village of Weston, millers, have sold to William Kerr,

of the City of Toronto, builder, all the sawed lumber we
have at present sawed, except any of it we may require for

our own use; said William Kerr agrees to pay the said

Charles Wadsworth and William K. Wadsworth for the

aforesaid pine lumber, delivered in Toronto, in the lumber

yard of the said William Kerr, £2 currency per thousand

feet, inch measure

—

5s. as said lumber is delivered, 17s. 6d.

m the first day of May next after this date, and the bal-

ance at the rate of £2 currency per thousand feet, inch

measure, on the first day of August, 1852. In witness of

this agreement the above named contracting parties have

hereunto set their hands and seals this eight day of January,

one thousand eight hundred and fifty-two.”

The defendants having set out the two agreements on

oyer, demurred to the declaration, assigning for cause ^^that

the articles of agreement in the declaration first mentioned

are not set forth in the declaration, nor therein referred to

with sufllcient certainty, so that the nature, purport, and

contents thereof can be fully seen and understood
;
and that

without the same being fully set forth, or the contents

thereof made to appear, the plaintiffs’ cause of action, or the

nature of the defendants’ liability cannot bo understood.”

Eccles for the demurrer.

Vankoughnet, Q. C., contra.

Kobinson, C. J., delivered the judgment of the court.

When we look at the agreement averred in the declara-

tion to have been made between the plaintiffs and Kerr, as

it is there set out on oyer as made between the same par-

ties, upon the same subject matter, and in the same words,

both special in their nature, yet exactly corresponding in

all particulars as to sums and times of payment—one dated

the 22nd of December, 1851, and the other on the 8th of

January, 1852—whatever effect we could allow this impres-

sion to have'in determining a question strictly raised hy de-

murrer upon the record, we cannot doubt, 1 think, and in

truth I do not doubt, that the defendants, in the deed by

which they bound themselves as sureties for Kerr, had no

other agreement of his in their mind than that by which
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they bound themselves on the 8th of January, 1852, and

were referring to no other,although by mistake they refer to

it as bearing date the 22nd of December, 1851, that being

perhaps the day on which the terms had been settled, and

some minute or draft of an agreement drawn up between

the parties, but not the date of the instrument afterwards

formally executed for carrying out that contract.

The defendants gave no note of any other exception in-

tended to be be taken in arguing the demurrer than that

which they had specially assigned for cause
;
and the

plaintiffs objected on the argument that they had no right

to go upon any other ground. It is clear they have no such

right, though the court may in their discretion take notice

of and give effect to any other exception which must have

been fatal on general demurrer, if the defendants had en-

titled themselves to urge it; and in exercising that discre-

tion, the court are to consider whether by entertaining the

exception they would be advancing justice, or throwing vex-

atious impediments in its way.

What the defendants object to in the cause of demurrer

which they have assigned, is, not that the agreement which

Kerr was to perform is misstated in the declaration, but

that it is not set forth or referred to with sufficient certainty,

so that its nature can be fully understood
;

but certainly

that exception does not lie to the declaration, for the par-

ticulars of the agreement which Kerr is alleged in it to have

made, are set forth in the doclaration fully and minutely.

It may be that what the defendants mean, though they have

not chosen to be explicit in stating it, is that the agreement

of these defendants as set out on oyer is what we are to re-

gard as the one on which this action is brought; that that

agreement refers to the agreement which Kerr had entered

into as one bearing date on the 22nd of December, 1851;

but that the plaintiffs in their declaration are suing the de-

fendants as liable by reason of Kerr’s non-performance of

an agreement made by him on the 8f/i of January^ 1852;

which cannot be the agreement of the 22tid of December,

1851
;
and that the plaintiffs have not, as the defendants con-

tend, set forth the nature and contents of the agreement
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referred to, and recited in the defendants’ covenant which

is sued upon, because they have not set forth the contents

of any agreement bearing date on the 22n<i of December,

1851. In their declaration the plaintiffs are careful to make
no reference to the date mentioned in the recital in the

second instrument, as being the date of Kerr’s instrument.

They state truly in their declaration that the defendants

by their agreement dated the 8th of January, 1852, after

reciting a certain article of agreement which is in the de-

claration next stated and referred to, entered into by the

plaintiffs and Kerr, and which the plaintiffs say bears date

the 8th of January, 1852, and was for the sale by the plain-

tiffs to Kerr of all the pine lumber which the plaintiffs had

at that time sawed at their premises in Weston, except, &c.;

the defendants covenanted with the plaintiffs that Kerr

should perform the conditions of the said agreement, accor-

ding to the true intent and meaning thereof. And then the

plaintiffs aver that by this last mentioned agreement—Jgmy

the agreement in the said covenant of the defend-

ants' referred to (and of which they make profert)—

dated the ^th of January, 1852, Jferr agreed to pay to the

plaintiffs for all the pine lumber therein mentioned, being

all the sawed pine lumber which the plaintiffs then had

sawed, &c., delivered in A'err’s lumber yard in the City of

Toronto, a certain price per thousand feet in certain propor-

tions, and on certain days, which are specified, and which

are to fall after the 8th of January, 1852.

The plaintiffs next aver that after this agreement they-

delivered to Kerr, at Toronto, a certain quantity of lumber,

being all the pine lumber which they had sawed at "the time

of making the said agreement—that is, on the 8th of Janu-

ary, 1852; but that JTerr has not paid for the same accord-

ing to his agreement.

Now, certainly, in this statement of the plaintiffs’ cause

of action there is no want of fullness and particularity. It

is quite clear that the plaintiffs do assort all that can be

necessary to shew what Kerr had agreed to do, according to

their account of the matter, and when they came to set out

the two agreements afterwards on oyer, they shew an
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agreement of Kerr, bearing the date which they say his

agreement did bear, and in the very terms in which they

say it was expressed
;
and they aver that it was this agree-

ment which the defendants covenanted should^be performed

by Kerr.

What the defendants perhaps meant to object is that the

plaintiffs are not at liberty to say that the stipulations

which the defendants refer to in their covenant are those

which are contained in Kerr’s agreement set out on oyer,

because the latter bears date on the 8th of January, 1852,

and noton the 22nd of December, 1851, which is the date

of the agreement recited in the deed executed by these

defendants. But that is not such an exception as is taken

in the special demurrer. It is grounded on a complaint

of repugnance between the delaration as it at first stood

and the oyer which is to, be now taken as a part of it.

What may be meant is, that the plaintiffs are not at liberty

to say that the agreement reiferred to by the declaration in

their deed as being dated the 22nd of December, 1851, is

the one referred to in the declaration, which speaks of an

agreement dated the 8th of January, 1852 in other words,

that even if there be an error in the recital, the discrepancy

is fatal in a court of law, and can admit of no explanation

that will help it. If the exception had been urged in that

shape, we should have had to consider W'hether we could

or could not hold the identity of the agrement of Kerr as

set out on oyer with that referred to in the defendants’ con-

tract to be established by the contents, rejecting the date

given in the recital as an erroneous description of the in-

strument, or whether we must hold that the inconsistency

between the dates of Kerr’s agreement as described in the

declaration and as stated in the recital of the defendants’

agreement now sued upon constitutes a repugnance upon

the face of the record, which must bo fatal upon an excep-

tion strictly raised on that ground.

Ilowover that might bo, it is quite clear that the plain-

tiffs do aver, whether rightly or not, that the agreement

which Kerr entered into, and which the dolbndants

covenanted he should perform, bound him to do certain
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things, which the declaration does minutely specify, and

which the plaintiffs aver he has not done. And it is one

thing to object that the plaintiffs have no right to say that

the deed referred to in the defendants’ covenant is the same
one of which they give oyer, and of which the declaration

states the particulars fully
;
and another thing to say that

the contents are not set forth ia the declaration,nor referred

to with sufficient certainty.

This cause of demurrer which the defendants have assign-

ed is not suited, I think, to the nature of the exception which

it was intended by them to urge. The plaintiffs are not

going in their declaration upon any agreement made by
Kerr in December, 1851. They charge that it was on the

8th of January, 1852, that Kerr entered into the agreement

in respect to which they are suing these defendants as his

sureties, and they give oyer of exactly such an agreement

of Kerr’s as they have set forth in their declaration. It is

obviously not relevant to the case to object that they have

not fully set out the particulars of an agreement made by
Kerr in December, 1851, when they have not grounded their

action on such an agreement, but on one which they allege

bears a different date.

That a demurrer is not suited to the nature of the

objection which the defendants mean to urge, is, I think,

shewn by what is said in the note to 2 Saunders, 367. I

refer also to* Snell v. Snell (4 B. & C. 749). The defendants

mean, no doubt, to aver that they did not bind themselves

that Kerr would fulfill such an agreement as the plaintiffs

in their declaration allege him to have made
;
and they

call upon the court by their demurrer to determine that

the records shews it, for that the plaintiffs must now be

looked upon as adopting the date which the defendants

have given to Kerr’s deed in the recital contained in the

latter deed as set out on oyer, and cannot therefore sustain

their action as brought by reason of Kerr’s non-performance

of a deed bearing another date. But if that be so, which

I do not concede, then the defendants’ course was to

plead non est factum
;
and upon the tnal of the issue it

would have been for the defendants to contend that their
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deed was not such a deed as was declared upon, because by

that deed they bound themselves that Keir should fulQl an

agreement made in December, 1851, and not one made in

January, 1852.

It is not veiy material to inquire in disposing of this

demurrer, what would have been the result of raising such

an issue, but I think it would have depended on evidence

of the fact (which would have been admissable) whether

there were two agreements or only one. If, besides the

agreement of Kerr, of which oyer is given, there was

another made and dated in December, 1851, then, no doubt,

it would be to that agreement that the defendants’ covenant

must be applied
;
but if it were shewn that there never was

in fact but the one agreement—namely,that which Kerr did

execute in January, 1852—it would be then established that

the agreement, which as to its contents was truly set out,

had been described by the defendants by a wrong date in

their recital of it in their own deed. And it is a principle

of law that an error in a recital does not vitiate.

If a bond were given for £5,000, by mistake instead of

£500, or vice versa, where no fraud was practised, then

undoubtedly there would be a necessity for g:>ing to

Chancery to reform the agreement, but not where the only

mistake is, that in the recital of one deed in another a

wrong date is given to it, )vhen the substance is correctly

set forth, and it is proved or admitted that there was but

the one instrument, which is falsely recited. If A. were to

recite that there was a house belonging to B. in lot G., in a

particular street, of which house one F. was in possession,

and were to covenant with B. that he would put that house

in a good tenantable state of repair for £100, he would be

bound by his covenant to repair that house, although it

should turn out that one P. and not F. was in possession of

it, provided it were shewn that there was no other house

but the one on lot G. The error in the recital would not

vitiate when it was in mere matter of description which need

not have been inserted, and when there could bo no doubt

as to the substance of thing referred to.
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For these reasons we think the plaintiffs are entitled to

judgment on demurrer.

Judgment for plaintiffs on demurreiv

Eegina V. McLeod, in re Miller v. McLeod.

Attorney suing for costs and proceeding hy attachment at the same time—
Order of Court thereon.

The plaintiff, an attorney, brought an action against the defendant for

costs as between attorney and client. Before entering appearance,
the defendant procured an order for taxation, and in granting this’

order an undertaking was exacted from him to pay what should* be
found due. This order was made a rule of Court, and an attachment
irregularly issued upon it—under the pressure of which the defendant
paid the amount taxed. The plaintiff also proceeded in the suit by
signing interlocutory judgment.

The court, under these circumstances, ordered that the plaintiff (as an
attorney) should pay the money received by him into court—that the=
defendant should be relieved from his undertaking to pay the sum
taxed— that the interlocutory judgment should be set aside without
costs—and that the plaintiff should pay the costs of this application,.

Hagarty, Q. 0., obtained a rule nisi in the Pratice Courts

which was referred to 'the full court,, that Mr. Miller, who
sued out the attachment in Rog. v, McLeod, and who wae^

plaintiff in the civil suit, should shew cause why the rule for

attachment, the attachment, and all proceedings thereon,

should not be set aside ; and Miller be ordered to refund to

the defendant McLeod, or his attorney, Hugh Richardson^

£55 13s. paid under protest to Miller upon the attach-

ment

—

1st. Because the undertaking to pay the costs was im^

properly exacted from McLeod, on granting the order for

taxation.

2ndly. Because the attachment was illegally issued—no

order having been made to pay the costs taxed,and the rule*

having been made absolute for attachment in the first

instance.

3rdly. Because Miller elected to proceed by suit for his

costs, and could not at the same time urge his remedy by
attachment.

4thly. Because the attachment was moved for on the last

day of term.
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And why proceedings in the action should not bo set aside,

because they were taken in disregard of an order to stay

proceedings—interlocutory judgment having been signed

after the attachment issued, and subsequent proceedings

being taken in the cause after the money had been actually

paid in consequence of the attachment—with such directions

-as to costs of applications in chambers, ot this application,

and other matters connected with the proceedings of Miller

in the premises, as the court should think proper.

The action was brought for costs as between attorney and

client, claimed by Miller as attorney.

After summons served, and before appearance, McLeod,

by his attorney, - procured an order to tax the bills, and to

etay proceedings in the suit until taxation. The judge, in

making the order, exacted the defendant’s undertaking to

pay what should be found to be due on taxation.

: This order, obtained on the 24th of April, 1852, was made
A rule of court on the ^th of Septembeiv 1852. The plaintiff

obtained an attachment upon it, having irregularly taken

Out the riile absolute in the first instance, and under the

pressure of this attachment the defendant paid the amount
' of costs taxed.

On the 13th of September, 1852, the plaintiff signed inter-

locutory judgment in the action.

' On the 2nd of October, 1852j a judge’s summons was taken

out to stay proceedings, or set aside interlocutory judgment,

or to let the defendant in to plead.

In an affidavit of McLeod, made on the 13th of April,

1852, when the order to tax was moved for, he swore that

he had an account against Miller for goods sold him of

'£38 4s. and two judgments against him amounting to

£32, all unpaid
;
and that Miller had, notwithstanding, sued

him in this action for costs^—by summons served on the 12th

of April, 1852.

The taxation did not take place till August or September,

1852.

Mr. Miller filed an affidavit in answer, assorting that a

considerable sum was duo to him: that ho was not aware

of its being irregular to take out an attachment absolute
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as of course in such a case : that he had no recollection of

the mousy being paid under protest; and that he had no

objection to the defendant being relieved from the judgment

by default on the usual terms.

shewed cause, and cited Ch. Archb. 112.

Eobinson, 0. J., delivered the judgment of the court.

Before Williams v. Griffith (6 M. & W. 33), which decides

the contrary, the practice seems to have been that when
a defendant, being sued by his attorney for costs, moves

to have the plaintiff’s bill taxed, he must enter into an

undertaking to pay the amount taxed. The books of prac-

tice down to that time lay down that as the course. In

Williams v. Griffith the court, for reasons which seem con-

vincing, determined that where the hill contains taxable items,

the court has authority after action brought.to refer it to be

taxed, without requiring any admission of liability on the

bill, or calling on the defendant to abandon any defence

which he may have at Nisi Prius. The present seems a very

strong case to shew the propriety of this principle, for here

the defendant has two judgments against the attorney which

he swears arc unsatisfied.

The question is, in the actual position of the parties as

shewn by the affidavits, what should be done. All the

above case decides is, that the court has authority to refer

without exacting an undertaking.

Here the judge, proceeding on the old practice, though he

might have dispensed with the undertaking, exacted it—this

decision in England not coming under his notice. Thede
fendant allowed six months to elapse without seeking to be

relieved from the undertaking, and it is yet in force, and the

amount taxed has in consequence been paid to the plaintiff,

though under the pressure of an attachment irregularly

issued, without the defendant being previously called on to

shew cause. It would be absurd and useless to allow the

action to go on, in the face of the defendant’s undertaking

and without ordering the money to be returned. But noth-

ing can be consistently done while the defendant’s under-

taking is in force.
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We see no other course than to order Mr. Miller (as an

attorney) to pay the money into court before the first day

of next term—to relieve the defendant from that part of

the order which relates to the paying the amount taxed,

and to leave the plaintiff to go on with his action—to set

aside the interlocutory judgment without costs, and allow

the defendant to plead by the first day of next term—and

that the attorney pay the costs of this application.

The above was the order made.

Cadman and Wife v. Strong.

Inconsistent verdicts in different actions^ effect of—Admissibility of wife as
witness.

Where as action of ejectment brought by a purchaser at sheriff’s sale,

the jury had found that the debtor was living when the Ji. fa. bore
teste, and therefore sustained the plaintiff’s claim j and in a subse-

quent action by the debtor’s widow for dower, damages were given
for detention, on the ground that the husband died seis^—the court re-

fused on account of this inconsistency, to set aside the verdict, which
was not clearly against evidence.

In an action for dower by husband and wife, the wife is a competent
witness.

Action for dower. Plea—“ne unques accouplef

Suggestion—that the first husband of the demandant

(Abraham Hagerman) died seised, and damages claimed for

detention of dower.

So far as the merits were to be considered, this case only

brought up in a new shape, and for a new purpose, the

contested point, at what time one Abraham Hagerman

—

whose lands had been sold under a writ of
fi. fa. delivered

to the sheriff of the district of Newcastle, on the 13th of

July, 1833—should be deemed to have died. If he was dead

when the execution issued, then his lands had devolved

upon his heir, and the writ could not affect them. If ho

was then living the lands passed to the purchaser at the

sheriff’s sale. At what time ho had been last seen or heard

of was the question of fact which the Jury had to determine

upon several trials which had taken place of actions of

ejectment betwoon the hcir-at-hiw of Abraham Hagerman
and the person claiming under the sheriff’s deed

;
and

then at what time he should bo assumed to have ceased to
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live, according to the application of certain principles

which regulate the legal presumption in such cases, became
a question which might be more or less a question for the

court upon the facts that were found by the jury. The
evidence, and the conclusion which the court and jury

came to upon it, are reported in 4 U. C, E. 510, and 8 U.

C. E. 291. Upon both trials referred to the result arrived

at sustained the sale under the execution, upon the pre-

sumption entertained that Hagerman was living when the

fi. fa. against the lands issued, and at any rate when it bore

teste.

In the present action his widow, who had since married

Cadman, the plaintiff, was demading her dower in a portion

of the lands sold under that execution, and she demanded
also her damages by reason of the detention of her dower,

having suggested on the record that her husband died

seised. Whether he did die seised or not depended on the

question of fact that had been so much disputed in the

ejectment—whether he died before the execution could

attach upon his lands. If he did, then the widow was

entitled to damages. If he did not, then his seizure, it was
contended, was divested by the sale, and she would not be

entitled to damages, at least not till after her demand.

The wife was admitted as a witness, though objected to by

the defendant’s counsel.

The jury found for the demandant, and assessed the dam-

ages at £15, for six years’ detention.

Vankoughnet, Q. 0., obtained a rule nisi for a new trial on

the law and evidence, and for misdirection, and the recep-

tion of improper evidence.

JEccles shewed cause, and cited Stapleton v. Croft, 21 L. J.

(Q. B.) 24t.

Eobinson, 0. J., delivered the judgment of the court.

In the contest between the heir-at-law and the purchaser

under the sheriff’s sale, who had paid a valuable considera-

tion for the land in good faith, and had been long in

possession, and made large improvements, the inclination

of the jury may natui atly have led them to take a view ofthe

case as much in his favor as the evidence would warrant.



CABMAN AND WIFE V. STRONG. 593

On the other hand, the jury, who had to determine in this

case between the widow claiming her dower and the

person holding under the sheriff’s sale, may have been dis-

posed to look as favorable as they could on the claim of the

widow.

It is certainly very undesirable that there should be such

an inconsistency in the administration of justice, as that

for one purpose, and as affects one person’s interests, the

sale under the execution should be upheld as legal
;
and

that for another purpose, and as affecting another person’s

interests, the same sale should be held in effect to have

been illegal and inoperative. Nevertheless such inconsis-

tencies may sometimes occur, though courts of justice

should endeavor strongly to avoid them, if it be possible.

With respect to the damages which may be recovered

by the demandant in actions of dower, our late statute

13 & 14 Vic. ch. .38, has made no change in the law. A
demand was proved in this case, though not made long

before the action brought ; that, however, could not entitle

the widow to damages from the time of the demand when
the husband did not die seized

;
and, admitting that proof

of his dying seized was necessary to warrant this verdict

we can by no means deny that such evidence was given’

and sufficient, if it satisfied the jury, to warrant their find^

ing as they did. If we could say that the verdict was
clearly against the weight of evidence, we should have no

hesitation in granting a new trial, for it is certainly desir-

able that there should not be inconsistent judgments in

respect to the same title. As to the admission of a wife as

a witness, we think we cannot hold that to have been ille-

gal in this case, when she was a party herself to the record,

and so entitled to give evidence in support of her own
right. That point has been so ruled in ejectment in Stoke-

hill and wife v. Pettingell, (21 L. J., Q. B., 249, noU 9),

and we see nothing in our own act that could call for a

different decision.

Rule discharged.

38 10 XT. C, Q. B.
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WiLMOT V. Wadsworth et al.

Sale offlour deliverable on hoard in good condition—Damage received
while waiting for vessel—Liability for.

On the 4th of June, 1852, the plaintiff bought from the defendants,
through their agent, 1,100 barrels of flour, and received a sale note
as follows :

—

Toronto, June 4th, 1852.

Messrs. C. & W. Wadsworth.
“ I have this day sold for your account 1,100 barrels of flour at the
Humber, guaranteed to inspect as No. 1 superfine in Montreal, Bos-
ton, or New York, deliverable free on board in good order and condi-

tion at 105. 9cf. per barrel.”

Having made the purchase he wrote to G.
,
with whom the flour was

stored at Milton Mills, on the River Humber, subject to the defen-

dants’ order, saying that he expected the steamer “ Marion ” would
be at the Humber in the morning, and that he proposed shipping this

flour on board of her. On the 5th of June, he wrote again toG., saying
that the steamer would be ready to commence loading on the morn-
ing of the 7th, and desiring him to arrange accordingly.—On the 7th,

the defendants gave to the plaintiff their written order upon G. to de-
liver the flour to the plaintiff or order, and the plaintiff

transmitted that order to G., with directions to ship
the flour on the “ Marion, ” consigned to certain persons in Boston,
the defendants to pay shipping charges.—The flourwas shipped on the
9th, but when G. received the plaintiff’s notice, he had immediately
sent it down the river to be ready for the steamer

; while- waiting
there in the scow, there was much rain, and when the flour reached
Boston, it was found to be injured. The jury found thatthe plaintiff

^ was entitled to £62 damages, of which £50 was occasioned by wet
while in G. 's warehouse, and £12 while in the scow.

Seldf on motion for a new trial, that the plaintiff’s conduct was not
such an interference as to take the flour out of the hands of the de-

fendants, or their agent, from the time of leaving the mills, and to re-
*’

. lieve them from liability for damage received while in the scow ; and
that the verdict must therefore be allowed to stand.

An affidavit of the due taking of a commission to examine witnesses
need not be signed by the deponent.

On the 4th of June, 1852, the defendants, through their

agent, F. Whitney, sold 1,100 barrels of flour to the plain-

tiff, and gave him a sale note as follows :

Toronto, June 4th, 1852.
“ Messrs. C. & W. Wadsworth,

“ I have this day sold for }"our account 1,100 barrels of
Weston flour at the Humber, guaranteed to inspect as No. 1

superfine in Montreal, Boston, or New York, deliverable free

on board in good order and condition, at I65. 9cZ. per barrel.”

The plaintiff declared in this action in assumpsit, com-

plaining that, though he paid the price of the flour, yet the

defendants did not deliver it in good order and condition

but on the contrary, delivered the same to the plaintiff in a

damaged state, being wetted and spoiled. In a second

count the plaintiff laid as special damage that he sent the
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flour to Boston, and on the 20th of June, 1852, caused the

same to be inspected there, when it turned out to bo so

much damaged by wet that it would not pass inspection as

warranted by tha sale note, but. was rated as of a quality

much inferior ;—and the plaintiff set out the particulars of

the inspection, and the loss that he had to submit to in

consequence on the sale of it.

The defendants pleaded

—

1. That they did not promise, &c,

2. To the first count, performance.

3. To the second count, performance, in a more special

form.

At the trial at Toronto, before Burns, J., the facts ap«

peared to be these :—On the 4th of June, 1852, the plaintiff,

having just then made the purchase, wrote to Mr. Gamble,

his agent, with whom the flour was stored, at. Milton Mills^

on the Biver Humber,subject to the defendants’ order stating

that he expected the steamer “ Marion ” would leave St,

Catharines for Toronto the next morning, and would be at

the Humber in the afternoon,and that he purposed shipping

on board of her 1,100 barrels Weston flour, &o. On the

5th of June, the plaintiff wrote again to Mr. Gamble,

saying that the “ Marion ” would leave St. Catharines that

afternoon (Saturday), and would be ready to commence
loading on Monday morning early, and desiring him to

make arrangements accordingly. On the 'Tth June the

defendants gave to the plaintiff their written order upon

Mr. Gamble, to deliver to the plaintiff or order 1,079 bar-

rels of Weston flour, adding that they would handover to

him the warehouse receipts on the first convenient oppor-

tunity; and the plaintiff transmitted that order toMr.Gamblo

with directions to ship the flour on the “Marion,” consigned

to certain persons in Boston, the shipping charges to bo paid

by the defendants. The flour was shipped at the mouth of

the Eivor Humber, on Wednesday the 9th of Juno, and

sent to Boston
;
and in order to show the condition in

which it was when inspected there, witnesses were ex-

amined in Boston on interrogatories.

It was objected by the defendants’ counsel that the proof



^5 queen’s bench, HILARY TERM, 16 VIC.

«3f the commission having been duly executed was defective;

list, because each of the commissioners administered to the

-either the oath required to be taken. 2nd. because there

wm no sufficient affidavit of the due taking of the evidence.

Tbe two commissioners made a written statement, which

’sras annexed, and returned with the commission, of the

rssanner in which they had proceeded to execute the com-

mission, which statement was dated the 22nd of October,

lS52,and contained all that could be necessary to be shewn.

subscribed this, and at the foot of it was a certificate

*lgiied by the Mayor of Boston, to which the seal of the

t^ty was attached, that “ October, A. D. 1852, Edward
^very, one of the commissioners, made oath before him
ffeat the statements made in the foregoing certificate are

^uo
;
that he is acquainted with the deponent, and that

tfco foregoing affidavit was duly taken before him on the day

year aforesaid'* The learned judge received the evi-

dence, subject to the opinion of this court on the sufficiency

the proof of the due taking. It was to the effect that

CtO barrels of the flour were found upon inspection to be

t^asnaged by water, and that the damage Was appraised at

^3 15s.
;
some other portions of the lot were found to be

Inferior quality, and some of light weight.

/On the evidence, it became a question at the trial, in

way the damage had occurred. The flour had been

^any months in Mr. Gamble’s warehouse, which, being

the Humber, was subject, it seemed, to be partially

tieeded by a rise of water in the river
;
and the question of

l&ct was whether it was in this way that the injury, or the

jl^reater part of it, had accrued. It was proved that when
Gamble received the plaintiff’s notice that the Marion

was coming, he despatched the flour immediately in a scow

&wn the river, that it might be ready to be put on board

sjtis soon as the vessel should arrive
;
that the Marion did

^ot arrive till the Wednesday following
;
and that in the

mean time, while the flour lay in the scow exposed to the

weather, there was much rain, which the defendants en-

tleavoured to establish must have occasioned the damage,

iicad nothing that had occurred in Mr. Gamble’s warehouse
;



WILMOT V. WADSWORTH ET AL. 59^

and they contended that, under the circunoistances, tbej

were not responsible for that injury.

The learned judge left it to the jury to find from the evS--

dence from which of the causes the injury had arisen^ ©T"

whether partly from one and partly from the other,in whieli'

case ho desired the jury to distinguish how much of

damage could properly be attributed to each cause. Tb4E^

jury found that the damage in all to which the plaintiff wasSi

entitled was £62, of which £50 was the amount of dama^$!

sustained by wet received in the warehouse, and £12 from
the rain while the flour was in the scow on the river wait-

ing for the steamer. It was proved that much of the flossr

passed as of a quality superior to Ho. 1 superfine, and ther^

fore above the contract
;
and the jury allowed for that cir-

cumstance in favour of the defendants, in the computatkas

on which they founded their verdict.

Vankoughnety Q. C., moved for a new trial on the lass?

and evidence, for misdirection, and for the reception ^
improper evidence; or that the verdict be reduced

striking out the damage given for the injury done to tbfifc

flour while in the scow.

Hagartyy Q. C., and Connor

^

Q. C., shewed cause.

Kobinson, C. J., delivered the judgment of the courts ,

As to the evidence under the commission, we think itr

was properly received under the 18th section of our statat#

2 Geo. IV. ch. 1. The principal objection resolves its^i^

into this, that the aflSdavit proving the due taking is not

signed hy the deponent, which objection has been already

overruled in this court in Passmore v. Harris (4 U. C-iL
344). The statute gives no particular direction ac^ to tbft

commissioners being sworn before executing their duty,and

we do not hold it to be insufficient or irregular for each oi

the commissioners to administer the oath to the other; that

is indeed the usual course, and is directed by the commis-

sion.

Upon the evidence, we cannot say that the jury wore no^

warranted in finding that the greater portion ofthodamags
to the flour was suffered while it lay in the warohoussi.

The fact may have been otherwise, and there is ovidencs
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to lead to a contrary conclusion
;
but there was also testi-

mony which goes clearly to support the opinion formed oH
this point by the jury, and there is ground for contending

that the weight of evidence is in favor of it,though no doubt

Mr. Gamble’s evidence is strong the other way so far as

regards his opinion of the cause of the damage. It was
for the jury to judge of the conflicting evidence; and,

taking into consideration all that was sworn on this subject,

including the testimony of Mr. Howland as to the admis-

sions made to him by the defendants, we cannot properly

interfere with the verdict as regards that point. Then this

leaves only the sum of £12 subject to any question
;
and as

to that we are of opinion that the verdict was right,for that

the defendants were liable for any damage received by the

flour till it was delivered on board
;
and if this be so, then

the defendants have been justly held liable for the whole

damage, and it is no longer of any consequence to inquire

whether the jury judged rightly in attributing the greater

portion of the injury to what occurred in the warehouse.

We think there is no ground for holding that the plaintiff

did anything which relieved the defendants from their un-..

dertaking to deliver the flour in good condition on board.

Mr. Gamble held the flour as agent for the defendants
;
the

plaintiff was obliged to communicate with him as such

agent, in order that it might be known when and where

he desired the flour to be shipped.

The defendants seem to have well understood that it was
,

incumbent on them to see the flour shipped, and they acted,

accordingly,though if they had given themselves no trouble

about it, and had left Mr. Gamble to take his own meas-

ures for putting the flour on board, the latter would have

been equally acting as the defendants’ agent. Whether the

defendants were active in the matter, or left the care of the

shipping to Mr. Gamble alone, they would equally be re-

sponsible that the flour should be delivered on board in

good condition. Mr. Whitney, as broker, managed his part

of the transaction carefully and regularly
;
and the plain-

tiff, when he sent to the defendants’ agent the shipping

order which he had received from them, gave him no other
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instructions than to ship it, at the defendants’ charge, on

board the “Marion.” That was noL taking the business of

shipping off the defendants’ hands, nor interfering between

them and Mr. Gamble as their agent, nor dispensing with

the defendants’ engagement to deliver in good condition on

board. It was only calling upon them to fulfil that engage-

ment, and enabling them to do it by pointing out the place

and time of shipment. As to any damage that the flour had

received in the warehouse, it is not contended that on any
ground the defendants can be exempt from answering for

that; and as to the injury found to have been received from

rain while the flour was lying in the scow, it must come as

clearly within the terms of the sale note given by the de-

fendants, unless we could hold that the plaintiff had so in-

terfered before the shipment as to take the flour out of the

hands of the defendants or their agent from the moment
that it left the warehouse at Milton Mills. Wo think this

cannot be held to have been the consequence of the mere

sending to Mr. Gamble the order to ship. The three or four

days’ delay in the steamer arriving, was a casual ity which

the plaintiff did not insure against, fle stated truly what
he heard and expected as to the vessel leaving St. Catharines 5

and it was the duty of the defendants, who had engaged to

deliver the flour on board in good condition at their own
charge, to take care that it was either not taken from the

warehouse sooner than was necessary, or that it should be

protected against injury from the weather on its way. We
see no ground on which it could be held that the defendants

are less liable for the flour not having been delivered on
board in good condition, than they would have been if the

warehouse at Milton had been their own, and they had on

their own scow carried it down the river, for Mr. Gamble
was their agent as warehouse-keeper and carrier. All the

plaintiff did was to inform him when and where the flour

was to be shipped.

Ivule discharged.
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Shanahan v. Sheerin.

Covenant for tUle—Plea to—Demurrer.

To an action on the covenants for title and right to convey in a deed of
bargain and sale, the defendant pleaded that one J. C. was seized in
fee and had good right to convey, and did convey to the defendant,
by means whereof all the estate and title of the said J. C., became
vested in defendant, and the defendant thereby became and until the
making of the indenture declared upon continued to be, seized of as
great an estate as the said J. C.—Verification.

Held,on demurrer, plea bad, as being only an argumentative assertion of
the defendant’s title

; and that the defendant should have averred
directly that he himself was seized, and need not have set out a de*
rivative title.

This was an action on the covenants for title and right

to convey, contained in a deed of bargain and sale of certain

property by the defendant to the plaintiff—the breaches al-

leged being that the defendant was not seized, and had not

the right to convey, as stated in his covenants.

^The defendant pleaded that before the making of the

6aid identure one John Carter was seized in fee simple of

the lands therein described, &c., and had in him good right

to convey to the * defendant
;
and that the said J. C. being

so seized, and having siich right, did afterwaids, by an

indenture of bargain and sale, grant, bargain, sell, &c., the

said lands to the ‘defendant, his heirs and assigns, .forever
j

by means of which last mentioned indenture all the estate,

right, and title of the said J. C. in the said land became

vested in the said defendant, ‘‘and he the defendant thereby

became and was, and from thence until the making of the

debenture in the declaration *"mentioned continued to be,

seized of the said lands, tenements, and hereditaments, with

the appurtenances, in as large and ample a manner, and of

the same and of as great an estate therein, as the said John

Carter
;
of which said estate he the defendant was seized at

the time of the said making of the indenture and covenant

in the declaration mentioned and set lorth, and this the de-

fendant is ready to verify, &c.” >

The plaintiff demurredUo this plea, assigning several

causes of demurrer, of which those that are material are

noticed in the judgment.

Wilson, Q. C., for the demurrer, cited Lord Newborough

V. Schroder, Y C. B. 397; Jones v. Corbett, 2 Q. B., 828 j

Wheeler v. Wright, 7 M. & W. 359.
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JRichards, contra, cited Bradshaws’s case, 9 Eep. 60& 61

;

2 Sannd. 181 b
;
Lemesurier v. Willard, 3 U. C. E. 285.

Eobinson, C. J., delivered the judgment of the court.

We do not take this to be a case in which it was either

H^ecessary or proper tor the defendant to set out a derivative

title, as it would be if he wei’e ,a party suing as assignee

on a covenant thjit ran with the land. It is true it is said

in Bradshaw’s case, to which Mr. Eichards referred (9 Co.

60), that the plaintiff in his declaration on a covenant for

title need not shew in whom the title was, but need only

aver that it was in the defendant; for that “it lies more

properly in the knowledge of the lessor what estate he him-

self has in the land when he demises, than if the lessee

who is a stranger to it
;
and therefore the defendant ought

to shew what estate he-had in the land at the time*of

thb demise made, by which it might appear to the court that

he had full power and lawful authority to demise it.” But

I,do not take that to mean anything more than that ho is to

aver positively of what estate he is seised,, not that he is

to set out a derivative title, and conclude with a verifi-

cation, thereby tendering ap issue upon the title of others

gather than asserting his own tit'e, which the declaration

had denied, 'and concluding to the country. .The same

case of Salmon v. Bradshaw is reported in Cro. Jac. 304,

and there what the court is reported to have said is, that the

plaintiff was under no necessity of shewing what other

person was seised, for it lies not in his knowledge
;
“but

the defendant ought to have maintained that he was seised

in fee, and had a good estate to demise,” Now in that

respect these pleas are deficient, for they do not maintain

that the defendant was seised in fee, otherwise than argu-

mentatively, and by inference. The defendant says that

Garter was at one time seized in fee of a good title, and that

all the title ho had ho convoyed to the defendant, and that

the defendant continued seised of as good an estate as Carter

had. This is all matter of inferonco and comparison
;
and

however inevitable the conclusion may bo that the defen-

dant must have been in consequence seised as ho averred ho

was, that only shows that he had it in his pcwer to assort
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plainly and directly that he was seised according to his

covenant; it does not dispense with the necessity for his

making that averment. The plaintiff charges negatively

that the defendant was not seised
;
the defendant must meet

that by expressing with certainty, and directly that he was
seised. The setting out the title of Carter as matter of

inducement may do no harm, but it does not relieve the

defendant from the necessity of asserting formally his own
seisin, and resting the issue upon that.

There are several cases in the books which seem at first to

shew it to be necessary that the defendant in such a case

should set out his title, as in Gill v. Glasse (Yelv. 227), but

that may be confined to cases of lessors or others having

only a particular estate.

The defect in these pleas is, that the defendant does not

conclude by expressly averring himself to have been seised

of a good title
;
but only that he was seised of as good an^

estate as Carter had held.

Judgment for plaintiff on demurrer.

MoDougall et al. V. Fish

Amendment.

Where the plaintiffs, on demurrer to their replication, had obtained

leave to reply de novo, but from some misunderstanding omitted to do
so in time, and judgment was pronounced on the demurrer, though
not entered ; the court allowed them to reply de novo, on application

made in the term after the judgment.

On the 16th of June, 1852, a demurrer to the plaintiffs’

replications to the defendant’s fourth and fifth pleas was

argued. In the same term the defendant’s attorney, Mr.

Dalton, had obtained a rule nisi for a new trial of this same

case, on various grounds. The plaintiffs’ attorney, Mr.

Bell, consented that that rule should be made absolute, and

then applied to the court, making affidavit that at the trial

a verdict had been rendered for the plaintiffs for £161
;
that

he had consented to the rule being made absolute for set-

ting aside that verdict, in order that he might move for

leave to withdraw his replications which were demurred

to, and to reply de novoj that the cause might be fairly dis-
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posed of on the merits
;
and he swore that h© believed the

plaintiffs had a good right of action in this cause upon

the merits. The court granted him a rule nisi to amend as

prayed, and in Trinity term (4th of September, 1852,) that

rule was argued, Mr. Dalton shewing cause, but not

strongly opposing it
;
rather assuming that it would be

granted, but pressing that it should be made a condition

that the plaintiffs should produce their books shewing their

accounts with the defendants, which Mr, Bell assented to;

and the rule nisi to amend was made ab 'Olute on that day

upon that understanding, and the plaintiffs to pay costs on

amending. In consequence of this, the court gave no judg-

ment on the demurrer which had been argued on the 16th

of June.

On the 8th of December, 1852, the plaintiffs’ attorney, not

having in the meantime taken out any rule to amend, and

not having amended or paid costs, the court, at the instance

of the defendant’s counsel, gave judgment for the defendant

on demurrer, as the plaintiffs, by obtaining leave to with-

draw their replications, had submitted to the demurrer. On
the last day of this term (Hilary) Mr. Bell, the plaintiffs’

attorney, applied to the court, stated that he was under

the impression that the amendment might be made when-

ever he thought it convenient, and that no advantage would

betaken of his delaying it; that he was ignorant of judg-

ment on demurrer being given on the 8th of December
;
and

he asked for a week’s time to pay costs, and reply de novOy

(judgment not having been actually entered on the demur-

rer). The court said that he must move on affidavit, which

he afterwards did, and obtained a rule nisi.

Dalton shewed cause.

Bobinson, C. J., delivered the judgment of the court.

The parties in this case have been long in litigation about

a claim of a considerable amount, and it is desirable that

they should arrive at a final decision upon the merits.

The plaintiffs’ attorney alleges that ho was under the

impression that bo was to bo allowed by the opposite party

to amend at his convenience, so as to have the case dis-

posed of at the assizes in January. The defendant’s attor-
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ney denies any express understanding upon the subject,

but does not seem inclined to act illiberally in the matter,

while he is not willing to facilitate the plaintiffs’ proceed-

ings by assenting to anj thing irregular being done by them.

We see no difficulty in the case. When the plaintiffs ap-

plied to withdraw their replications thej submitted to the

demurrer, and rendered it unnecessary that we should give

judgment; afterwards, in December, as of Michaelmas term,

they having, as the defendant’s attorney considered, waived

their amendment, by taking out no i*ule and doing nothing,

the court upon application gave judgment for the defendant

on the demurrer. That judgment, however, has not been

yet entered of record, and whether wo shall still suffer the

amendment, to be made by the plaintiffs replying de novo

is a matter within our discretion, unless the circurastadice

of the plaintiffs’ not coming until the term after our judg-

ment was pronounced on the demurrer creates a difficulty.

We think it does not, The same thing was done in the

Court of Common Pleas in England in the case of Atkinson

V. Bayntum (1 Bing. N. C. 444, 741). The object is to ad-

vance the real ends of justice, rather than allow the parties

to be precluded by a slip in pleading or in practice.

We now order that the plaintiffs may within a week reply

de novo—paying the costs of the amendment, according ta

the order before made, and of opposing this application

—

otherwise judgment to be entered for the defendant on the

demurrer; the understanding as to producing the books

upon the trial must continue.

George v. Thomas.

Mlvidence of marriage—Illegitimacy—Preamn'ption rebutted.

A presumption of marriage arising from reputation may be rebutted by
proof that the woman formerly lived with another man in such a man-
ner as to raise the same presumption of marriage with him

The plaintiff having put in a will, in which the testator spoke of H. ac^

his wife, was not estopped from denying the marriage.

Ejectment for No, 17, 8th concession
;
No. 7, 9th conces-

«ion
;
and No. 7, 10th concession, of Haldiraand.

At the trial at Cobourg, before Draper, the title of one

Thomas Jackson to the lots in question was established
;

and the plaintiff gave evidence sufficient to shew him-
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self heir-at-law to one of the sisters of Thomas Jackson
j

and he also put in evidence the will of Thomas Jack-

son, the parts of which affecting this case were—‘‘ I give

and bequeath to my beloved wife Hannah Jackson^oW right and

title to the whole of my improved land,”—(not the premi-

ses in question,)—‘‘ I give and bequeath unto my daughter

Margaret Jackson, as soon as she shall have attained the

age of eighteen years, or is married,” &c., the premises

in question, “to have and to bold, occupy and enjoy,

4uring the term of her natural life, and afterwards to

^iier heirs forever. And should it so happen that my
daughter should not have heirs, then, at her death, the

whole of the freehold estate to be divided as follows:”

—

devising it so that a part would come to the plaintiff, as one

of the sons of Thomas Jackson’s sister, Catharine George.

Thomas Jackson died in 1816 or ISUT. Margaret, named
in the will as his daughter, died without issue in 1836

or 1837. Her legitimacy was denied; the only witness

called stated that Thomas Jackson was not married
;

that

'Mrs. Asselstine (named in the will as my beloved wife

'Hannah Jackson”) lived with him; that her husband was
living at the time

;
and that Margaret was the reputed child

of Thomas Jackson and Mrs. Asselstine
;
that Asselstine

%ad come to live at Thomas Jackson’s as a servant, bring-

ing with him, as his wife, Mrs. Asselstine, by whom he had

previously a large family
;
that after some time Mrs. Assel-

stine and Thomas Jackson went to the United States, and

after their return lived together as man and wife for

fifteen years; that Asselstine was living in Canada at

and after the birth of Margaretj and afterwards left the

province
;
and, that the witness had heard Thomas Jackson’s

father speak of Thomas Jackson marring Mrs. Asselstine.

The defendant’s title was under deeds duly executed by
Mai*garet, after marriage to one Fairfield.

The jury were directed that the presumption of marriage

arising from Thomas Jackson and Mrs. Asselstine living

together as man and wife, was rebutted by the presumption

arising from her previously living in the same manner
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with Asselstine; and that they believed she did so live with

Asselstine as proved, and Asselstine was living when
Margaret was born, they should find Margaret to have

been illegitimate
;
that by the will Margaret could not

convey in fee, as she took no estate in fee
;
and therefore

as devisee, apart from his title as heir on which he had

finally elected to rest, the plaintiff was entitled to recover

something.

The defendant’s counsel objected to the direction that

the presumption of the second marriage was rebutted by
the presumption of the prior marriage

;
.and that the plain-

tiff having put in the will was estopped from denying the

marriage, as Thomas Jackson therein called her his wife.

The jury found for the plaintiff, and that Margaret was

illegitimate.

In Michaelmas Term, obtained a rule nisi- for

tA new trial, on the ground of misdirection.

In this term, Vankoughnet Q. O.^ und Phillpott$. shewed

eause. - ‘
’ ’ ' '

Draper, J., delivered the judgment of the court.

At the trial I thought there was no sufficient evidence oh
- which I could direct the jury that they could find that there

had been a marriage in fact between Thomas Jackson

and Hannah Asselstine; and that the only proof of such a

marriage was presumptive, arising from their ostensibly

living together as man and wife. If the presumption had

stood unchallenged and uncontradicted, I should have left

it to the jury as sufficient proof of a marriage in fact, and

have directed them to find accordingly. But there was the

same presumptive evidence of a prior marriage to Assel-

stine, with whom she lived openly as his wife, and by
whom she had a family

;
and it appeared that Asselstine

took her with him as his wife into the service of Thomas
Jackson, where they continued to live some time before it

was pretended she could have become Jackson’s wife.

The prior presumption was at least as strong as the second,

upon the mere question of cohabitation and reputation

;

and as to the suggestion that it is not to be presumed
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the woman committed bigamy, as if married to Jackson^

she must have done, had she been previously married to

Asselstine—the answer is, that there is no evidence of a

marriage in fact between her and Jackson, and then it is

equally open to the plaintiff to contend that the presumption

is, she was not married to Jackson, as in that event she

would have committed bigamy. Doe Wheeler v. Me.

Williams, (2 TJ.C.K.77) is distinguishable, on the very ground

that there was in that case direct proof of the second mar-

riage. Here no marriage in fact is proved at all. A mar-

riage to Asselstine is established by the presumption from

Jong cohabitation and reputation
;
and he lived a year or

more in this province after the cohabitation between

Jackson and this woman commenced, and until after the

birth of Margaret their daughter, under whom, the defen-

dant claims. The plaintiffs case rested upon no presump-

tion, for his right to recover was clear, unless the defendant

could establish this alleged marriage with Thomas Jackson;

and as this marriage was rested only on a disputable pre-

sumption, the presumption of a former marriage was prop-

erly receivable in evidence, and the decision pf the jury is

supported by that evidence.

The point of estoppel was not very strongly pressed at

the argument, and has virtually been adjudged upon this

very will, in the case of Doe Anderson v. Fairfield (3 U. 0.

E. 140} where the same construction was put on the devise

to Margaret that was given to the jury at this trial; and

where, as in the present case, Margaret’s illegitimacy was
established.

Eule discharged.

Foster v. Foster.

Trespass—Ejectment—Evidence.

Ono F. rented the locus in quo from the plaintiff, previous to Ma)’, 1S51,
when he went out, and the defendant obtained possession ; the plain-
tiff recovered in ejectment, in which the demise was laid on the I4th
of June, 1851, and entered his judgment in March, 1852; he then
brought trespass c/.

,
alleging the trespass to liave been com-

mitted on the 5th of July, 1851. The trespass proved was in May,
1851, while F. was in jwssession

;
but lield, tnat the action was main-

tainable, for the recovery in ejectment entitled the plaintiff to treat
the defendant as a trespasser from the day of the demise.
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This was an action of trespass,—The first count
,

fo^

breaking and entering, on the 5th July, 1851, and bn divers,

other days and times between that day, &c., a dwelliiig,

bouse of the plaintiff, situate and being on lot Ho. 7, on the,

south side of Duke street, formerly Duchess street, in^

the city of Toronto, and there making a great noise and’

disturbanee, and expelling the plaintiff and keeping him'

out for nine months
;
and forcing and breaking to pieces tho!

doors, locks, and hinges, to the plaintiff’s damage, &c. The
second count was for an assault and battery of the plainti^

!

on the 1st of July, 1851, and divers other days and time£

before the commencement, &c.

Pleas :—1. Not guilty to the whole declaration.—2. To
the first count, that the dwelling was not the plaintiffs.—^3,,

To the first count, not possessed.^—4. To the second county

assault demesne.

Eeplication, taking issue on the first three pleas, and to
'

the last de injuria.

At the trial, before Burns, J., at the assizes held in

Toronto, in October last, the facts proved were these :—An
exemplification of judgment in ejectment between the

parties to this suit was put in; wherein the present plain-

tiff was lessor of the plaintiff for the same premises in

respect of which the present action is brought. The
demise was stated to be on the 14th of June, 1851, and the

judgment was entered on the 20th of March, 1852. The

present defendant requested the plaintiff’s attorney not to

take out a writ of hob. fac. pass, and he would give up the

possession, which ho afterwards did. It was then found,

that previous to the month of May, 1851, a person named
Ford, rented the dwelling house from the plaintiff by the

month, and paid the plaintiff during about ten months he

had occupied the place. In the month of May, 1851, the

defendant,who, it appeared, thought he had some title to the

premises, went to the place, and finding the plaintiff there,

they had a dispute, which ended in a fight between the two,

who were brothers. The plaintiff, it appeared, was knocked

down by the defendant, and used a shovel in striking

the defendant. The neighbours at last succeeded in
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€epara*,ing them. Ford, the tenant, was determed not to

bo annoyed by the brolhers quarrelling about the premises,

and he rented another house. The same day the affray

took place the defendant went to the wife of the tenant,

and ordered them out, and again afterwards ordered them

out. The day following the affray the defendant came to

the place and cut down the fences
;
a few days afterwards

the tenant moved out, and on his <loing so the defendant

got possession of the premises, and them the present plain-

tiff brought his action of ejectment. During the occupa-

tion of the premises by the defendant he put up a new
fence and repaired the house.

On the part of the defendant it was contended at the

trial that the plaintiff could not recover upon the first

count, because it was not framed as in an action of mesne

profits; and, secondly, because trespass would not lie by

the plaintiff, the premises then being in the occupation of a

tenant of the plaintiff. Leave was reserved to the defen-

dant to move to enter a verdict for him upon the first

count, if the court shoild bo of opinion that a verdict for

the plaintiff on that count could not bo sustained.

The jury assessed damages upon the first count at£3, and

upon the count for assault and battery they found in the

plaintiff’s favor, with I5 . damages.

During Michaelmas Term last Q. C., obtained

cause why there should not be a new trial generally, in

consequence of the erroneous finding for the plaintiff upon
a rule according to the leave reserved, and further, to shew
the issues joined upon the first count. He cited Cox v.

Glue, 5 C. B. 533
;
Pilgrim v. Southampton & Doi’chcster

R R. Co., 18 L J. (C. P.) 330
;
Rex v. Watson, 5 East. 4S5 ;

Bertie v. Beaumont, IG East. 33; Roscoe N. P. 485.

B-ell shewed cause, and cited Holcomb v. Rawlins, Cro.

Eliz. 540; Molloy v. Stansfield, 3 U. C. R. 390 Holmes v.

Wilson, 10 A. & E. 503; Hudson v. Nicholson, 5 M. & W.
437.

Burns, J., delivered the judgment of iho court.

The plaintiff has not strictly framed his declaration to

enable him to recover the annual value or proporlionalo part

10 \\ C. Q. U.
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thereof, for the time he was kept out of possession of the

premises; but he has framed it as for a continuing trespass

during the whole time he was so kept out. No evidence

was given as to the annual value of tlie house,or what bene-

fit the defendant might have derived from either occupying

it himself or letting it to others; and probably the evidence

was not tendered, for the reason that the declaration was
not fi’arned so as to meet it. The damages in ejectment

being nominal before the recent statute, were recovered for

the ouster only, and not for the continuance of the trespass.

The plaintiff in the action of trespass may either confine

his demand to the time of the demise laid in the declaration

in ejectment, or may go back to the time of disseizin at

any time within six years. In this declaration the plain-

tiff has laid the time of the first committing of the tres-

pass to be the 5th of July, 1851, subsequent to the time of

the demise in the ejectment. Both the plaintiff and dofen.

dant’s counsel treated the case at Nisi Prius as depending in

some measure upon the fact of the defendant having cut

down the fences as establishing on the plaintiff’s part a

claim to damages; and on the part of the defendant, that

this act was done while there was a tenant in possession^

the plaintiff could not maintain trespass. They have now
argued it in that point of view. The plaintiff relies on

Molloy V. Stansfield (2 U. C. E. 390) to establish that he

may shew a trespass anterior to the time laid in the

declaration, and the defendant relies on Pilgrim v. South,

amplon & Dorchester E. E. Co. (18 L. J. C. P. 330) to

prove that, as the trespass was committed by the defendant

while the premises were in the occupation of a tenant,

though the tenant left,yet the proprietor could not maintain

trespass. Both parties seemed to have overlooked the fact

that the destruction of the fence is not complained of in the

declaration
;
and indeed the fact could have had little effect

upon the jury, because it was proved that the defendant

immediately after cutting down the fence but up a better

one, which the plaintiff got ultimately. The question is,

whether the position established in the case of Pilgi im v,

Southampton & Dorchester E. E. Co. has any bearing upon
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this case. It is quite clear it cannot have any because the

judgment in ejectment, the title not being controverted by

the defendant, estalilishes that under any circumstances the

defendant was a trespasser on the llth of June, 1851, and

from that time, undoubtedly, the plaintiff was entitled to

recover some damages for the injury; though it was
'established that the first trespass was committed at a time

when the plaintff was out of possession, yet upon the

recovery in ejectment the defendant became a trespasser by
relation to the day of tlie demise. Can the case then be

affected by the plaintiff proving that a trespass in fact—that

t is, the taking of possession anterior to that time by the

> defendant—took place vvhile the premises were in possession

of a tenant? It did not appear whether the tenant’s month
was up just at the time he loft, or when the tenancy would

' expire. If the tenancy had expired, then the plaintiff would

by operation of law be considered to be in possession,. and

if the defendant entered afterwards, that act would be a
^ trespass on the plaintiff. The tenant’s abandoning the

premises, and in factgiving them to another, who acts as

a disseizor of the plaintiff, cannot be viewed in any other

light than a trespass on the plaintiff from the time of the

expiration of the tenancy. Neither party proved the exact

time, but the plaintiff being didvcn to ejectment, and
having recovered his right to the possession, that in law
establishes his possession by relation back to the time of

the expiration of the tenancy, and from that time the

defendant was a trespasser.— Vide Hey v. Moorhouse (6

Bing. N. C. 52.)

The rule obtained by the defendant should therefore be

discharged.

Rule discharged.
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Rischmuller ET UX. V. Uberhaust.

Amtndrmnt at Nisi Prius.

Where in an action of assumpsit the wife of the plaintiffwas improperly
joined. Held^ that the judge at Nisi Prius had no autiiority to allow
an amendment of the record by striking out her name.

Assumpsit on the commx)n counts for money lent, and on

account stated, with a count for money lent to the defend-

ant hy the wife of the pluinliff during; coverture. Pleas :

—

non-assumpsit

j

and set-off. At the trial at Goderich, before

ilcLean, J., it appeared that the defendant had come from

Germany, and was hired for a few months to the plaintiff,

when he desired to return to Germany and bring out his

family; and Mrs. Ili^chmullcr lent him £75 to enable him

to do so. He returned to this province, and lived again a

short time with the plaintiff
;
and, on being applied to for

the money, sot up as a defence that he was never expected

to repay it, and that if was intended as a present.

The undertaking which he gave t»n receiving the money
was produced on the trial, and was in these words: “ I,

the undersigned, owe Mrs. Chai-lotte Rischmuller, at Strat-

ford, the sum of three bund i‘ed dollars. June 19th, 1849.”

No explanation was given at the trial as to whether tliis

money had been at any time the peculiai- money of the wife,

or why the writing had been taken in her name. It was_

objected that she was improperly joined in the action, and,

that the plaintiff should therefore be nonsuited. The learn-

ed Judge, in order to cure the objection, allowed an amend-

n^ent to be made in the record by striking out the wife’s

mime.

.Cameron, Q. C., moved for a new trial on the ground that

the amendment vvas improper.

shevved cause, and cited Stansbury v. Matthews, 7;

Dpwb 2d 4 M. & W. 343 S. C.

. Robinson^ C. J., delivered the judgment of the court.

,,jNo autliorit}" has been produced wai’ranting such an

amendment at Nisi Prius. It clearly dees not come under

our statute of 7 VV. IV. ch, 8' and the case of Cowper v.

'Wliitehouse (6 C. & P. 546) is expressly against it.

Rule absolute for nevv trialwithout costs.



SMITE! V. m’kAY. (31^

Smith v. McKay. '

Malicious arrest—-Eindence-^Thfee perverse verdic/s.

In an action for malicious arrest the court granted a third new trial’/

three verdicts having been perversely rendered against the defendant.
that upon the evidence stated below the case should not' have

been given to the jury as one in which they had a duty to perform,
which might lead them to find a verdict one way or the other

; but
that it should have been ruled by the learned judare, that the ease’

failed, for that probable cause was shewn to his satisfaction of which
the law required that he shbuld be the judge.

Case Ioi’ maliciously causing the ])!aintifT to be arrested

on mesne process—tried at T()i*onto, before Burns, J.
'

. The declaration contained two counts.

1. For-arresting for £101 8s. vvithout having any reasoh'^

able or probable cause of action against the plaint ff to that

amount. 2. Foi- (‘ansing the pidiutiff to be ari-ested, when
he h? d no reasonable or pro! able cause for believing that

the ])laintilf was immediately aI»oufc to leave Upper Canada

with intent to defraud him of his debt.

plea: Not guilty,—(and other j)leas not material to be

noliced). Yei-dict for the phtintiff, 100^.

Eccles moved fora new trial on the law and evidence, for

mi^dii'cction, and on grounds disclosed in a.lfidavits filed.

An affidavit was made by the defendant, stating that

since the trial he had discovered that one McLeod could

give matei’ial evidence for him, and that ho was not aware

tillaftoi* the tidal that he could give such evidence.

Mc'Leod also made afiidavit, that on the day on which

the j)laintilf was ari’estod, he, the deponent, w'as in the

defendant’s office, where ho A^as preparing to accompany

the shei'iff’s hailitVto maketlie arrest; when a pei-son with

whom the deponent was not acquainted, came in and in-

formed tlio defendant that ho had better himy himself, as

the ])lal!itiff was then leaving; and that if he lost time in

pui'siiing him he vvouid escape; that on receiving thi.s in-

formation, this defendant immediately set off with the

bailiff, and borrowed from the deponent a muffier and some

mono}' to prepare himsell'to follow the plaintiff to Hamilton,

Bell shewed cau.se.

The facts of llie case arc statctl in the judgment of the

court, delivered by
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Eobinson, C. J.—This case has been three times tried,

and a verdict rendered on each occasion for the plaintiff («).

On this last occasion the evidence was in substance much
the same as on the former trials, thoiiirh it seems to us to

have supplied even stronger ground for holding that by
the plaintiff’s evidence want of probable ground for the ar-

rest was not shewn, which in such an action is an indispens-

able part of the plaintiff’s case.

As to the complaint in the first count, that the plaintiff

caused the defendant to be held to bail for lOH. Ps., when
he had no probable cause of action against the plaintiff to

that amount, the learnel judge considered that in that

respect thei’e was not want of probable cause, for that the

plaintiff arrested the defendant for the princijdeand interest

due upon a note which the defendant had given to him,

and that ho had reasonable ground for arresting for that

amount, for no part of it had then been paid. A subse-

quent arbitration had resulted in an award, shewing that

in the opinion of the ai’bilraloi*, '78/. was at the time of the

arrest the amount which this defendant could justly claim

as due upon the note. The plaintiff had taken a farm from

the defendant on lease, and it was agreed between them

that the plaintiff should take a crop of oats oh the placej

which was not yet harvested, and some hay in stack, and

a quantity of manure, which altogether the defendant esti-

mated at 95/, for which sum the defendant gave his note*

This note the defendant endorsed, and got discounted at at

bank, upon an understanding with the jdaintiff' that wheri

it became due the plaintiff' woukl pay 30/., and the defen-

dant Would endeavor to get it renewed. Before the note

fell due they quarrelled, and the ])laintiff rcfu>ed to pay

anything, alleging that the oats and hay, which he had in

a grt*at part sold and consumed, had fallen short of the

estimated quantity; that the manure was over-chaigcd

;

and that the understanding was that they were to he valued

before the plaintiff' should be obliged to j>ay for them. The

defendant on his part denied that the payment of the note

was fo be dependent on any siudi valuation, whicdi could

(a) iSee the judgment on the last rule, ante 412.
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not well be made after the articles had been disposed of
j

and at any rate, he contended that the plaintiff could have

no excuse in what he stated for I’efusing to pay the instal-

ment of 30^. upon the note. The plaintiff did refuse, how-

ever, and being determined appurentl}’ that the bat»k should

not make good their recourse against him, began removing

his goods in a clandestine mannei*, and afforded ample

reason for the defendant to conclude that he was about to

withdraw himself as well as his effects. The defendant in

the mean time, being liable to the bank on the note, was

obliged to take it up, which he did, and then took his

remedy against the plaintiff as the makei*—as he had re>

fused to do anything upon it, and had left the defendant to

pay the whole, though he had been selling the property

which that note was given to piy for, and was collecting

the money due to him upon it from a person to whom he

had sold, with a resolution, as any one in the defendant’s

situation could not but believe, of evading all means of

compelling paj’ment. The defendant, .having taken up the

plaintiff’s note, arrested him upon it for the full amount,

there being no specific portion of it that could be shewn, by

anything that had taken place since it was given, not to bo

due. The plaintiff was himself examined in suj)poi t of his

action, and much evidence vvas given, on both sides. At tho

conclusion of the case, the learned judge told the jury that

ho thought the plaintiff had wholly failed in proving a want

of reasonable and probable cause for the arrest, and that

witlioiU that this action could not bo sustained. The jury,

however, found 100/. for the plaintiff.

We agree in the conclusion which tho learned judge

came to at the tiual. On the plaintiff’s own account of tho

transaction there vvas rea.sonablo ground for the ari-est; and
on the whole evidence, it appears to us that the conclusion

was iri’esistible, that tho defendant had not acted without

probtible cause. It is of the utmost imj)ortance that j):ii lies

should be protected to a fail* extent in pursuing ilieii’ civil

remedies as well as in pi osecuting for ofionces committed,

or which they believeto have been commitUd,agaiiisL ihem^

While the law stands as it now is, the court has the duty
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incumbent upon it of seeing that the respective functions of

the judge and of the jury in such actions are kept dis-

tinct. The case of Panton v. Williams (2 Q. B. 169), deter-

mined in error, lays down clearly the principles which
should govern us in these cases. Looking at the principles

there laid down and the evidence which was before the

learned judge who tried this case, we think he had good

ground for holding it to be clear, as he did, that want of

probable cause was not shewn. That being then the clear

impression on his mind, not derived from conflicting evi-

dence, which might preponderate one way or the other,

accoiding as this or that witness was believed, which would

leave questions open for the jury, but i-egai-ding the facts^

^ which were not disputed, and which received the strongest

. confirmation from the plaintiffs own testimony, wo think

,the case should not have been given to the jury as one

in which they had a duly to perform, which might lead

them, according to their view of the case, to And a verdict

one way or the other; but that it should have been ruled

bj’ the learned judge that the case* failed on the want of

proof that the defendant acted without probable caiisg, for

that probable cause was shewn to his satisfaction of which

the law required that he should bo the judge. It is very

..probable that the learned judge did deliver the case to the

juiy in such a manner as to convey this impression distinct-

ly enough, but that a non-suit would not have been ac-

j
Cepted if it liad been urged, the plaintiff preferring to g>
to the jury upon the law as well as the fact, and trusting

that they would differ from the learned judge uyion a point

.which it rested with him to determine, and -not with the

.jury. In any case of that kind we have but one course ta

pursue, such as was taken by the court in Pochin v. Pawley

(I'VV. Bl. 670), whore a farmer brought an action against

a surveyor of highways upon an alleged contract, when in

truth his remedy was against the commissioners of high-

.
wa\*s, or their treasurer, and not against.the surveyor with

W’hom there was no contiact. Mr. Justice Aston would

Lave nonsuited the
]
la'ntiff, but he refused to he nonsuitt*d,

ftud a jury of farmers gave a verdict in his favor though
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they were tol<l it would he coni i-aiy to law. The court

hein^ of the name opinion upon the ease as the judge who
tried it, as the ]daintiff‘ ha(i refused to he nonsuited contrary

i, to the opinion ot the judge on the question of law, granted

new trial vviltiout costs. We feel that if we were to do

less in this case, wo should he withholding from the defen-

idant the justice that he is entitled to.

i : Eule absolute.
,

Fisher et al v. John Thueman and iits W ife Jane Trueman,
,, . AS Executrix of J(Uin T. Anderson, dkceased.

Action against executrix— Plane admmidravit—Amount of verdict— What
are assets.

Assumpsit against an executrix. Plea—Plene administravit. Assets
were admitted to an amount less than the claim. It was pioved that
the testator had joined one M. in giving a note for the price of a card-

ing machine, \^bich M. was to hand over to him in older to save him
. Iiarn)less. This was not done, but alter the testator’s death defen-

j, dant got the machine ficin M to hold as security against the note.

It was also proved that there were crops in tlie ground at the testator a

i death.

Held, 1. That the verdict should be only for the value of the assets

proved, and not for the amount of the debt.
i 2ndly. That the carding machine would not form assets.

3rdly. I'lia the crops would be assets, in the absence of any evidence
as to the contents of the will.

Assumpsit ou three several notes of hand made by the

testator, payable to the plaint, ills in one, 1.w?o, and throeyoars

res j)ectivel}‘, each note beifig f >r £38 Vls.2d.\ vvitli common
inone}' counts.

Pleas— 1. As to £37 10s. of the money claimed in (ho

first Count, paj'inent hofoi'e action.—2. tis to the residue of

that count and the other three counts, that Jane Trueman
had fully :idministej*cd (a plea of plene administravit in the

Usual f\)im, avei-ring that the defeudauts had no assets in

their or either of their liands.)

Tire ]»lainlitfs alrandoned any further claim on account of

the £37 10s. mer»tioued in the 'ii'st plea. To the second

plea they' replied that at the commcficemcfrt of this suit

the defendants had assets sufTieient to satisfy, Ac,, conelud-

ing to the country.

At the trial al Gucljih, before Srillivnn, J., as.scts were

admitted to'the amount of £30 f)S. It was sworn that there
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wore crops growing in the ground at the time of the testa-

tor’s death; but the learned judge, consideidng that they

would not go to the executrix, no evidence was gone into

as to their value
;
nor as to whether the land was devised

by the testator or not, or the particulars of any such devise.

The chief contest was about a certain carding machine,

whicdi one Mcllroy had purchased from some third paidy

in the lilc-time of Anderson, the testator, who had joined

Mcllroy in giving a note to the seller for the price. Mcllroy

engaged that he would turn over the carding machine to

the testator to save him harmless against the note, but he

never did so in fact. Since Anderson’s death, M<dlroy

gave the widow and executrix an order upon a person who :

had the machine in charge for lum to deliver it to her,

stating that ho had sold it to her. The intention was to

Becure her against loss by reason of the note which the tes-

tator had given. She obtained possession of the carding;

machine. ijr

It was admitted the defendants that the machine was ?

of sufficient value, added to the £d0 5s. for other assetSv

proved, to pay the whole of the pliiintitfs’ claim. And the

plaintitfs contended at the trial that on i the issue on this

record, if the plaintitfs proved any assets, they sliould re^

ccive a vcfdict for their whole debt. And 2ndly, that len-

der the facts proved, the carding machine was assets of thor

estate. The defendants contended, that on the issue joined^

on the plea of plene adniuiistravit the jury must find only,

the amount of the as.sets proved; and that the carding^

machine, delivered as it had been into the possession of the./

executrix merely as security against possible damage, Jid;

not fi)rm assets. The plaintiffs called witnesses, and en-

deavoureil to prove other assets exceeding the £60 5s. ad-:

milled, but failed to do so to the sativsfaction of the jury.A

And the learned ju«lge,—having left that fact to the jury,:

and discarded any claim on account of growing crops

—

reserved for the opinion of the court whether the cardmg

machine should be held to be assets. If so, then the j>lain-

titfs should I'oc.ovcr their whole dernanJ, which was shovvn

to bo £115 10s. 6d
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With this understanding, a verdict was taken for £115

IO5 . damages, subject to leave to move to reduce it to

such sum as the court might think right, upon thcevidence,

^‘either party to be at liberty to move.” No motion was

made in the follovving term,— but in this term Vankoughncty

Q. C., for the plaintilfs, obtained a rule nisi that a voroict bo

entered for the plaintiffs for such other sum as tlie court

should name, pursuant to the leave reserved at the trial.

M, C. Cameron shewed cause.

Robinson, C. J., delivered the judgment of the court.

We think it clear upon the evidence that the carding

machine does not form assets of the estate. If the adminis-

tratrix is compelled to pay the note, and obtains repayment

through the carding machine, the money obtained would

become assets. The growing crops may or may not be

assets, according to the contents of the testator’s will, which

is not in evidence. Under ordinary circumstances they go

to the executor, and not to the heir
;
but if the land on which

the crops were growing was devised by the will, that would

in general make the crops go with the land.

We think the verdict should be for the amount of assets

proved only, supposing them to bo less than the demand
proved (rt).

,

- If the value of the crops, when added to the £30 5s.,

would be sufficient to cover the plaintiffs’ verdict for-

£ll5 10s. 6d.; or if the value of the crops was proved at

the trial, which does not appear or) the learned judge’s

notes, or the parties can fix upon the value amicably, they

will be able to adjust the vejdicl without the necessity of

another trial, provided the contents of the will are not such

as to laise any question upon the growirig crops being assets.

If, with these explanations, the j)arties cannot come to an

arrangement as to the amount for which the veidict should

be cnteied, as it is out of our power to do it upofi the evi-

dence before us, there must bo a new trial with costs to

abide the event.

(tt) See Jackson v. Itowley, C. & M. 97,



620 queen’s bench, Hn.,VRY TERM, 16 VIC.

Euttan V. Vandusen.

Practice— Time for appealing from County Court.

Quaere as to the construction of the 57th clause of 8 Vic. ch. 13

—

whether an appeal from a county court must be set down for argument
at the next term after judgment de ivered below, or after the judge
shall have certified the proceedings.

, j , ,, r.-,r

This waK an a)>peal from the Count}' Court of tho united

counties of Northumberland and Durham.

Leith for the ajipeal
;

Wilson, Q. C., contra.

The court were of opinion' that there was nothing in tho

evidence returned which c()u!d warrarit th^ verdict given

for defendant, but as it appeared thaC£20 out of the £25

sued for had been paid; and as it was 'not shewn tlint the

judge’s charge was objected to at the trial, they refused to

entertain the appeal, ' '
.

It was objected, besides, that the appeal was too late, and,

on this point tho following remarks wei-e made l>y the Chief

Justice in delivering the judgment of the court:

—

“ An objection too has been taken to the l.-iteness of this

appeal on the ground that by the 57th clause of the 8th Vic.

ch. 13, the appeal must bo moved in before the next term.

That depends on whether the words in that clause, where-

upon the same matter shall be set down for argument at the

next term of the said Court of Queen’s Bench,” have refer-

ence to the tcj’m next after the judgment w’as given tliat

shall he appealed from, or next after the judge shaM certify

the proceedings. It would seem absurd that the legislature

should intend that the parties should have an unlimited time

for appealing, and should yet require that no delay shall

take place in acting upon the appeal. The grammatical

construction, however, seems to apply to the time of enter-

ing the appeal for argument, rather than to limit the time

for appealing, though there is room for contending other-

wise; and wo believe it has been generall}’ considered in

practice that tho appeal must lake j)lace before tho follow-
,

ing term.

“Considering that little but tho costs seem to bo at stake,

and that the party has so long delayed his appeal, and that

we do not see that the charge w’.ms <d>jcctcd to at the trial,

wo are of opinion that the appeal should he dismissed with

costs.” Appeal dismissed.



[621.]

EASTER TERM, 16 YIC.

Present

:

The Hon. John Beverly Robin'=ion, C. J.

“ William Henry Draper, J.

“ Robert Easton Burns, J.

Baker v. the Municipal Council op Paris.

for r%u'.atwn of inns— Authority of Municipal Council—Proof of
. by-law—Affidavit of applicant—Addition.

Upon motion to quash the following rules prescribed in a bydaw :

6. t‘Every inn-keeper shall shut up his bar-room, the outer as well as
‘ the inner doors, each night at eleven o’clock, and keep them closed
during the night, except on Saturday night, when they shall be closed

at the same hour, and not opened again until four o’clock on Monday
morning, except for the entrance of himself or servant— dwriwgr which
time no spirituous or intoxicating liquors are to he sold or Jurnished to

any one.

7. “If any dispute shall arise between the guests and the inn-keeper, it

shall be referred to any justice of the peace, whose decision shall be
final as to the quantum, of the charge, by his verbal order.”

Held, that the Municipal Council had no power to make the order as to
spirituous or intoxicating liquors contained in the sixth rule, and that
the seventh rule was also an enactment beyond their authority.

Where the seal of the corporation was not mentioned in the clerk’s cer-

tificate, but was on the same page with the certificate, just above it,
'

J and opposite to the signatures of the reeve and clerk—the by-law was
held to be sufficiently proved.

The affidavit of the applicant stated him to a rate-payer, and a resident

householder, and that he obtained the copy of by-law from the clerk.

Held, not necessaiy to give any further addition of deponent.

Mead obtained a rule nisi to show cause wliy their by-

law 31, or llio sixth and seventh of the rules which are

ihcorjjoi-ated in it, should not be quashed, with costs—on

the ground, as to the si.xtli rule or regulation, that it is not

authorized by law, and is an infringoinerit of the I’ights of

her Majesty’s subjects, and is contrary to law; and as to,

the seventh regulation, that it is contraiy to law, aiiil is not

authorized b}’ any statute
;
as it assumes a right to compel

parties to refer their disputes to a tribunal different from
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that to which they have a right to resort for redress
;
and

that it is uncertain, and makes a justice’s order final in

cases not authorized by law
;
and is in other respects defec-

tive and illegal.

The by-law recited that it was expedient and necessary

to pass a by-law for the regulation and licensing of inns,

taverns, temperance houses, and other houses for the re-

ception and entertainment of the public, and also to pro-

scribe the duties of inspectors. It enacted several things

to which there could be no objection, and then prescribed

a body of rules, seven in number, to be observed by all

persons obtaining a license for any of the purposes afore-

said. The sixth rule, which was moved against, ran

thus: “Every innkeeper shall shut up his bar-room, the

outer as well as the inner doors, each night at eleven

o’clock
;
and keep them closed during the night, except on

Saturday night, when they shall be closed at the same
hour, and not opened again until four o’clock on Monday
morning, except for the entrance of himself or servants,

during which time no spirituous or intoxicating liquors are to be

sold or furnished to any one.

The seventh rule was: “ That if any dispute shall arise

between the guests and the inn-keeper, it shall be referred

to any justice of the peace, whose decision shall bo final as

to the quantum of the charge, by his verbal order.”

M. C. Cameron shewed cause. Ho objected—1st. That

the copy of the by-law was not duly authenticated, as re-

quired by the statute 12 Vic. chap. 81, sec. 155, for that

the clerk’s certificate was not given under the seal of- the

corporation.

And, 2ndly. That in the affidavit of the applicant, which

stated to him to be a rate-paj^er and a resident householder

in Paris, and that he obtained this copy of by-law from the

clerk—that his addition was not given in the affi<Iavit

;

that is, no addition of mystery, trade, or degree—Jan*et v.

Billon, 1 East. 18; B’Argent v. Vivant, Ib. 330. He also

argued that, under 13 & 11 Vic. chap. 65, sec. 4, the muni-

cipality had power to make the sixth rule.
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Kobinson, C. J., delivered the judgment of the court.

As to the first object ion, wo think the direction in tho

act is sufficiently complied with. Tho seal of tho coi’pora-

lion is not mentioned in the clerk’s certificate, but it is oa

the same page with the certificate, just above it, and op-

posite to the signature of the reeve and clerk. We think

also, that we^should be needlessly embarrassing the proceed-

ings in these cases if we were to hold that the deponent in

this affidavit is not sufficiently described.

As to tho exceptions which have been urged against the

M-law, wo think that under the general authority com-

mitted to municipal councils by the statute 13 & 14 Vic.

chap. 65, sec. 4, to regulate inns and houses of public enter-

tainment, they might legally ordain, as they have done in

tho by-law complained of, that tho bar-room shall be closed

each night at eleven o’clock, and kept closed during night;

and that tho bar-room shall continue closed till four o’clock

on Monday morning. The effect of that is to close the

bar-room as a place of public resort during the time speci-

fied, which we think is a salutary regulation, and not un-

reasonable, for it docs not prevent travellers, who may of

necessity come within those hours, from obtaining all such

refreshments in the inn as they can obtain at other times.

The only effect is that they cannot, any moi*e than others,

remain tipling in the bar-room; they must take what they

may have occasion to cat or drink in another room
;
and tho

same by-law provides that there shall be in any licensed inn

at least two sitting rooms. The inn keeper too, continues

under the same legal obligation as before, notwithstanding

this provision, to pi-ovidc everything needful for travellers

and guests at all times.

But there is more tj be considered as regards the last

clause in tho sixth rule, which provides that during tho

times of the bar-room remaining shut up, as it is i-equired to

bo by that lulc, “ no spirituous or intoxicating liquors aro

to be sold or furnished to any one.” This renders it im-

possible for any traveller, or any guests, to obtain any
spirituous or intoxicating liquoi* after eleven o’clock on any

night, or on tho Sunday. A traveller may come, cold ami
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weary, tc an inn after eleven o’clock al night: his travelling

at that hour is not against law, and may be unavoidable^

and he may stand in need of refreshment; and so a travel-

ler or a guest may, on the Sunday, require refreshment,

Litoxlcatinj liquors'" is a comprehensive term, inclu<ling,

as I suppose, wine, all malt liquors, cider, and most cor-

dials, since these will intoxicate if taken in excess. The
legislature may prohibit the use of those, perhaps, if they

think the balance of good will be in favour of it, but no

discretion of that kind, in our opinion, is delegated to

these corporate bodies. If they can prohibit their being

given to any one after eleven o’clock at night, or on a

Sunday, they can equally prohibit their being given to any

one at any other hour, or on any other day
;
and if they

can prohibit the use of those things in an inn, they can

equally prohibit the use of any other article of food or diet,

for there is at present by the general law of the land no

prohibition of the kind. To allow municipal corporations

to prohibit the use b^” any one of what the law does not

prohibit, though only at certain times, would,we apprehend,

be found inconvenient in its effects, for there might be as

many different regulations as there are different mnnici-

palities. Some might be for taking a much wider range

in their restrictions than others
;
and if there is to be a

discretion recognized of prohibiting at all, there could be

no clear and satisfactory lino that we could draw as to the

extent to which they might carry their prohibitions. They

must leave such mattci*s, we apprehend, to be dealt witli

by the legislature. It is within their authority to regulate

the hours within which persons maj continue tippling in

a bar-room, but we do not consider it to be within their

authority to enact that on any day, or at any hour, when

a guest or traveller is at liberty to obtain refi’eshmcnts, ho

may not obtain any ordinary kind of diet or refreshment

which the law of the land allows him to purchase al an

inn, and to use them in modoi*alion, so I)ngas he does not

disturb the peace and violates no law. These defendants,

we have no doubt, have passed this by-law with the best

intentions, but we think they have stretched their power
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farther than is reasonable or lawful. The cases of the

Galder Kavigation Company v. Pilling (14 M. & W. 87),

aud' of Elwood V. Bullock (6 Q. B. 383), shew the caution

which the courts of England feel it incumbent on them tO"

exercise in preventing any unreasonable or unwarrantable

extention of the legislative power committed to municipal

bodies, and iri taking care that the authority to alter the

law of the Idnd in mattm’S of general application shall be

confined to the supreme legislature.

The seveuth rule inserted in the by-law, we are of

opinion, is altogether illegal, and beyond the power of the

council to enforce, ' It is in its nature very unreasonable

and' 'objOctionable, for it obliges the inn-keeper and his^

guests to abide by the decision of any justice of the peace,

who shall determine finally as to the quantum of the

eharge by his verbal order. The council cannot in this

way take from persons their recourse to the tribunals of

justice, however expedient the legislature might think it

to be to enforce upon parties such a summary method

of settling their differences. It is not provided who is to

select the justice, and no redress is afforded against any in-

terested appointment, or any partial decision, however

unjust. The council are taking upon themselves, by this

regulation, to create a new court.

We are of opinion that that part of the by-law com-

plained of which provides that no spirituous or intoxicating

liquors shall be sold or furnished to anyone at an inn after

eleven o’clock at night, during the night, nor between

eleven o’clock at night on Saturday night, and four o’clock

the Monday morning following, must be quashed
;
and also,

that part of the said by-law, being numbered as the

seventh rule for regulation of inns, which provides that if

any dispute shall arise between the guests and the inn-

keeper, it shall bo referred to any justice of the peace,

whoso decision shall be final as to the quantum of the

charge by his verbal order.

Buie accoriingly.

40 10 U. C. Q. B.
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Sutherland v. The Municipal Council op the Town-
ship OP East Nissourt.

Nature of objections for which by-laws may he quashed—12 Vic. ch. 81,

secs. 155, 168, 192.

The court has no authority to quash a by-law, on application, except
for something illegal appearing upon the face of it

; or except, per-
haps, where it is shewn to have been passed under circumstances
which by the express terms of the statute make it illegal—They, there-
fore, refused to interfere with a by-law, on the ground that a quorum
of the Council was not present at its passing, as required by 12 Vic,

f ch. 81, sec. 168.

Heady on the first day of Hilary term last, obtained a rule

nisi to quash a by-law of this municipality, on the ground
that there was not a quorum of the council present when it

was passed
;
and that it was not carried by the majority of

votes of the persons composing the meeting of council

other than the person presiding, within the meaning of the

168th section of the statute 12 Vic. ch. 81
;
and on other

grounds disclosed in the affidavits and papers filed.

The rule was sworn to have been duly served on the

clerk of the Municipal Council on the 10th of February,

and on the Eeeve the same day.

The by-law was passed on the 2nd of October, 1852

—

JSTo, 14 ;
and was entitled, “ A by-law for levying and col-

lecting a tax of one penny and a half-penny in the pound

on all rateable property in the township of East Nissouri,

for township and local purposes
;
and for levying and col-

lecting certain moneys for school j)urposes mentioned

therein.”

Three of the municipal councillors for 1852, made oath

that they did not concur in passing this by-law. It ap-

peared from the affidavits that one of them, McIntosh, was

absent in Lower Canada on the 2nd of October; another,

Swayze, was not present at the meeting
;
that Donald

McDonald (the Eeeve,) Dennis Horseman, and William

Sutherland, the other three, were present when Dennis
^

Horseman proposed the by-law, or rather a resolution to

grant 200?. for local improvements, which was to form part

of it, and which was embodied in this by-law
;
that Suther-

land objected to it, and it was not seconded, but the^

Beeve declared it carried, whereupon he., Sutherland, left
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the meeting, and did not return, and attended no other

meeting of the council afterwards.

The by-law was read three times, and passed on the 2nd

of October.

Robinson, C. J., delivered the judgment of the court.

No cause has been shewn against this rule, but we are

not the less called on to consider the propriety of the inter-

position desired. We can have no doubt that the by-law

was illegally passed, if the facts sworn to be true, and they

have not been denied. The 168th clause of 12 Yic. ch. 81,

which directs by what number of members measures

may be carried at corporate meetings, seems to remain

unaltered by the latter statutes; and certainly it is quite

repugnant to that clause that one councillor and the reeve,

or presiding councillor, should take upon themselves to

make a by-law—the majority of the council being absent.

Then comes the question—which is one very material to be

considered—what should be the consequence of their having

passed this by-law in this illegal manner.

One consequence is very clear—that it is a void proceed-

ing, and must be so pronounced if the legality of any act

done under it should come to be questioned. It is desir-

able too, no doubt, that any by-law whi^h, like that in

question, was intended to have an important operation,

should not be allowed to go into effect, or that it should

without delay be rendered inoperative, for otherwise much
inconvenience might follow. It has been assumed that this

court can act in such cases under the authority of the 155th

clause of the Municipal Council Act, as well as in those

where there is something illegal on the face of the by-

law itself. Wo have on several occasions intimated a

doubt on that point. The language of the clause seems to

me to be confined to cases of illegality in the contents of

the by-law. It directs that any person interested in the

provisions of a by-law may obtain a certified copy of it,

and may move the court, upon production of such copy, to

quash the by-law
;
and that if it shall appear to the court, that

such by-law is in the whole or in part illegal, they may order
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it to be quashed in the whole or in part, and may award

costs in favor of the corporation or against t h em.

This provision does not seem to contemplate the case of

a'by-law complained of on grounds wholly apart from the

nature of its provisions, and referring to something irregu-

lar in the manner of passing it.

Then, if the power to deal summarily with by-laws upon

this latter ground is not given to the courts by the statute,

wb have to consider whether we have such an authority on

principles of ihe common law. We find nothing express

in favor of such jurisdiction, but much against it. It is true

that it is clearly held in respect to such corporations as

these—-not being eleemosynary or ecclesiastical corpora,

tions, which are subject to visitation in another manner

—

the king by his courts of justice exercises a controlling

power, and can keep them within the bounds of their

charter; but the method of exercising that jurisdiction is

the question. It is laid down that the Court of Queen’s

Bench, in England, interposes by writ of mandamus and

information in the nature of a quo warranto
;
and of course

when in the course of legal proceedings claims are

advanced, or defences attempted to be supported, under by-

laws or acts of corporations, the court pronounces on their

'^'validity incidentlj^ A by-law illegally passed can afford

no protection for what has been done under it, and so in-

^bidentaily its validity may be decided upon at common law

in the common law courts
;
but the power of dealing sum-

marily'With the by-laws of municipal bodies, and setting
'’ them aside on motion, depend wholly on our statute.

"'iN^ow, if what '

is here moved against as a by,law was reajly

" nOf passed by a municipal body competent to pass any by-

then it is not a by-law any more than . it would have

been if the clerk or anj stranger had affixed the corporate

seal to alpaper purporting to be a by-law,but which had never

been seen by the - Gounci * In theiCiise of Lafferty Wr The
'

' 'Municipal Council of Wentworth and Halton (8 n.C,^B.

'232) we intimated that we .might be properly called upon

' perhaps “to quash a by-law^ not for any matter , appearing

H upon the face 'of it^ but > formatter shewn aU%^de.v. :f\fi that



SUTHERLAND V. THE M. C. OP EAST NISSOURI. 629

the by-law was made for a purpose directly prohibited by

statute, in a manner in which the statute says it shall not

be lawful to pass a by-law. The opinion, however, was

only given incidentally, for the court in that case. did pot

set aside the by-law; and there is a clear
i
distinction

between cases coming under the 192nd clause of the

Municipal Act, and those coming under the 168th clause.

The former clause enacts that it not he lawful to pass

a by-law under certain circumstances, or for certain

purposes. The 168th clause, which applies to the case

now before us, contains no such negative words, but merely

prescribes in what manner the proceedings are to be con-

ducted.

Whether, with respect to either description of cases, this

court may and should exercise the jurisdiction in a sum-

mary manner of quashing a by-law,may require to be; more
maturely considered

;
but we do not see our way clear in

quashing a by-law on motion on account of irregularity

in the proceedings, and especially in a case like the

present, where the by-law has really not been passed by a

vote of the municipal bodj", and so is no by-law. It might

lead to great vexation if wo could be called upon in every

case to determine summarily ujDon the regularity of ihe

manner of passing every by-law, upon a motion by anyone
to quash it, though he may be in no manner affected by its

provisions, and though no attempt may have been made
to enforce it.

If the legislature, however should think that the balance

of public advantage is in favor of admitting such a sum-

mary interference on grounds having no reference to the

contents of the by-law, the desirable course would be to

make such an alteration of the 155th clause as would

shew that to be the intention.

It is true that under the 155th clause wo have possession

of the by-law
;
but that is for a particular purpose

;
viz., to

determine on inspection of it whether it is wholly or in

part illegal
;
and for other purposes it does not appear tons

that wo have clearly a power of summary interforonce, ex-

cept, perhaps, whore is shown to us that the by-law has been
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passed under circumstances which by the express terms of

the statute make its illegal.

Buie absolute.

Slater v. Smith et al., Executors op Smith.

SicUute of Frauds— Whether agreement not to he performed within a year.

The plaintijff declared that one B. S. on the 1st of June, 1839, in con-
sideration that the plaintifif would convey to him a certain lot of land,
agreed with the plaintiff “that he the said B. S., his executors or ad-
ministrators, would well and sufficiently provide, furnish and supply
the plaintiff with good and sufficient food, board, washing and lodg-
ing, during the term of the natural lije of the plaintiff.

Heldt not an agreement within the fourth section of the Statute of

Frauds, as by its terms it would not necessarily endure beyond a year.

The plaintiff declared in assumpsit, setting out that on

the 1st of June, 1839, Benjamin Smith, in consideration

that the plaintiff would convey to him in fee all his inter-

est and estate in lot No. 6, in the Yth concession of Eramosa,

of which the plaintiff was then owner, agreed with the

plaintiff, “that he, the said Benjamin Smith, his executors

or administrators, would well and sufficiently provide,

furnish, and supply the plaintiff, with good and sufficient

food, board, washing, and lodging, during the term of the

natural life of the plaintiff He then averred that he

did, on the day and year aforesaid, convey the land to the

said Benjamin Smith, the testator, which conveyance the

testator accepted in satisfaction of the plaintiff’s part of the

agreement
;
that although the testator did from the time of

making the agreement, and the conveyance of the land, to

the Ath of September^ 1846, well and truly perform his

agreement, yet that he did not nor would from that time up

to the death of the testator (on the 1st of December, 1851,)

provide the plaintiff with good and sufficient food, board,

&c., and that his executors had not done so since his de-

cease—notwithstanding a request made by the plaintiff to

the testator in his life-time, and after his decease (to wit, on

the 10th of December, 1851,) to his executors, and on

divers other days, &c.

The defendants pleaded.— 1. That the testator did not

promise, &c.



SLATER V. SMITH ET AL.. EXECUTORS OF SMITH. 631

2. Performance by the testator in his life-time, and by
the defendants since his death.

At the trial at Hamilton, before Burns, J., there was
verbal evidence given that the plaintiff came to the testa-

tor’s house in an ill state of health, and remained there

several years. Then the j^laintiff conveyed to the testator

the two hundred acres of land mentioned in the declaration,

and gave him also some promissory notes which ho held

against other parties. On one side it was sworn that the

testator agreed, in consideration of these, that he would

maintain the plaintiff during his life. On the other side it

was sworn that the land was taken in security for what
had been furnished already; and that the agreement was
that if the plaintiff should recover, and should pay for his

board and the trouble which the testator had had with him,

then he was to have his land back, otherwise the testator

was to retain it. . v

The receiving of any parol evidence of the agreement

was objected to by the defendant’s counsel, on the ground

that,the agreement not being to bo performed within a year,

the Statute of Frauds req[nired a writing. The learned

judge received the evidence, requiring leave to move on

the objection. The jury found that the verbal agreement

was, that the testator should maintain the plaintiff during

his life, and they gave £20 damages.

Connor^ Q. C., for the defendants, moved that a verdict

be entered in their favor upon leave reserved at the trial

;

or that a new trial be granted, on the ground that the

verdicc was contrary to law and evidence. He cited Gil-

bert v. Sykes, 16 East 150; Snelling v. Lord Huntingfield,

1 Cr. M. & E. 20.

' Freeman shewed cause, and cited Souch v. Strawbridgo,

2 C. B. 808; Boydell v. Drummond, 11 East 142; Wells v.

Horton, 4 Bing. 40; Miles v. Bough, 3 Q. B. 848; Fenton

V. Emblers, 3 Burr. 1278
;
Doncllan v. Bead, 3 B. «fc^Ad.,

899; Bracegirdle v. llcald, 1 B. k Al. 722.

Eobinson, C. J., delivered the judgment of the court,

I think it is evident from what is said by Lord Holt, in

Smith V. Westall (iLd. Eaym, 317), that his lordship would
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have held that the contract set np here is one which re-

quired to be proved by writing under the 4th section of the

Statute of Frauds, as being an “ agreement not to be 'per-

formed tvithin the space of one year from the making thereof,'*

And I must say that I think the reasonable construction

of that clause of the statute, and a just consideration

of what the legislature must have intended to guard

against by that provision, are in accordance with Lord

Holt’s view, though bo was over-ruled by his brother

judges, who seem to have held the opinion that unless by
the alleged agreement something is provided to be done at

a period beyond a year from the making of the agreement

the case is not one to which the enactment applies. That

seems reasonable enough when applied to cases of a certain

class, as, for instance, an agreement to pay a sum of money
on the arrival of a ship, or to A. B. when he marries, be-

causes there it might be said that parties, for all that

appears, were not looking to anything that was to hap-

pen after a year, and were not assuming to provide by a ver.

bal agreement for anything distant
;
but when one man

agrees to support another so long as he lives with food,

board, washing, &c'., I find it difficult to reconcile ray mind

to the idea that that is an agreement which the legislature

intended might be established without vvriting,on the ground

that by its terms it was not necessaiy to endure beyond the

year, but only might do so in case of the party who was to

be supported living for a longer period. The law contem-

plates that life will continue for seven years as a general

principle
;
and it seems rather repugnant to look upon

parties making such an agreement as this - as^ not contract-

ing for an}^thing to be done at a time more remote than a

year, though no" doubt it is literally true that the extension

of the time may not go beyond the year, from any thing

that the terms of the agreement require, and it is depen-

dent on a contingency whether it shall or not. I do not

consider that the case of Fehton v. Em biers (3 Burr. 1278)

is not to be distinguished from this case, for I think it is

distinguishable; but at the same time I think the lan-

guage used there by the judges shew that they held the
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statute to be applicable only to those cases in which the

agreement by the terms of it was necessarily to extend to

something that would be beyond the year. Mr. Roberts,

in his treatise on the statute of Frauds, seems very clearly

to understand that to be the effect of the decision in Fenton

V. Emblers. To bring the case within the statute, it seems

to be held that the veiy terms of the agreement must carry

it beyond the year
;
that is, to some period beyond the year.

It is not sufficient that the agreement may cover or extend

to a period beyond the year, depending upon some uncer-

tain contingency.

We should not be warranted by any authority that I can

find in treating this as a case within the statute
;
though I

should have thought it should be so held in reason, if it were

not for the strong, authorities to the contrary, for, looking

at the very words of the statute, I should have thought it

not reasonable to say of this agreement that it was anything

else literally than “an agreement not to be performed with-

in a year,” when it was by the very terras of it to endure so

long as the plaintiff lived, which might be (as has been the

case) for many years.

If the case had been within the statute, we could not,

we think, have given any weight to the fact of the land hav-

ing been conveyed as a performance on one side, because it

is quite consistent with the evidence that that may have been

for the past maintenance; and 1 confess I think this a case

which illustrates very forcibly the danger of admitting

parol evidence of such a contract as is alleged here, which I

do not believe the legislature meant to do.

We feel bound by the adjudged case to discharge the

rule.

Rule discharged.
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McKenzie v. Stewart.

Practice—Order in Chambers putting off trial, application to court to

review.

The court will sometimes grant relief against an order in chambers, by
rescinding any part of it which may be unjust or irregular ; but they
will not add to the terms of a conditional order which has been al- '

ready acted upon.
^A short time before the assizes at Kingston, the defendant obtained from

‘ ’

a judge in chambers at Toronto a summons to put off the trial. The .

plaintiffs agent (the plaintiff being an attorney) was obliged to obtain
delay, to communicate with his principal, who in the meantime incur-

red costs in preparing for trial. The order was afterwards granted
on terms of paying only the costs of the application, and the defendant
acted upon it by getting the trial postponed. The defendant had
given no notice to the plaintiff of his intention to move. The court '

refused to alter the terms of the order, so as to compel the defendant
to pay the plaintiff's costs of preparing for trial while in ignorance of

it, though they were of opinion that it would have been more fair to
have exacted the payment of such costs on granting the order. r

, f

,

Applications to postpone trials in outer counties
,
should not be enter-

tained in chambers at Toronto when the assizes are just coining on.
'

'

McKenzie (the plaintiff) obtained a rule msfon the de-'

fendant, to show cause why an order made by Mr. Justice
'

Draper, on the 21st of April last, putting off the trial to the

autumn assizes, on pay ment of costs of the application only,

should not be rescinded so far as regal’ds the paymeiit of

costs; the application having been made after notice of'

trial served and after the usual costs of preparing for trial

had been iocurred by the plaintiff, and after the assizes had' '

commenced, and the record had been duly entered for trial;

—-and why the defendant should not pay to the plaintiff
'

the costs of the day, or all costs incurred by the plaintiff in

preparing for trial
;
the defendant not having served' no-’

tice of intention to make said application, and having

served papers on the plaintiff after the said application to

put off the trial was made, and the plaintiff having incurred '

the usual costs in preparing for trial before he had any

notice of such application ;— and why the defendant should

not pay the costs of this application. He cited In re

Farrant and Goodrich, 21 L. J. (Q. B,) 272; Doe dem. '

Prescott V. Koe, 9 Bing. 104; James v. Kirk, 1 Chy. 246
;

Walker v. Parkins, 2 D. &L. 982; Pike v. Davis, 8 Dowl.

887 ;
Gore Bank v. Chase, 7 TJ. C. E. 454.

Helliwell shewed cause, and cited Collins v. Aron, 4 Bing.

C. 233, S. C. 6 Dowl. 423
;
Davy v. Brown, 1 Bing. 1ST. 0.

460, 1 Scott 384, S. C.
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The facts appear in the judgment.

Eobinson, C. J., delivered the judgment of the court.

We have considered the affidavits in this case. The
action was to be tried at Kingston. A very short time

before the assizes the defendant applied to a judge in

chambers in Toronto, upon affidavit, to put off the trial

upon payment of costs. As is usual the judge^s summons
which was granted was served on the plaintiff’s agent (the

plaintiff being an attorney), and he felt it necessary to ask

for delay that he might refer to the principal at Kingston

for instructions. There is alwa-ys danger of inconvenience

in entertaining such applications in chambers at Toronto,

when the assizes are just coming on. It is better to refer

the parties to the judge of assize when he arrives in the ,

county, for otherwise confusion and difficulty are very

likely to happen. The delay here being desired by the

agent representing the plaintiff, it was afterwards pressed

npon the learned judge that the defendant should not be

prejudiced by the delay, in respect to the costs which he

might be made to pay of proceedings that might take place

in the meantime, or that had taken place since the summons
was granted

;
and the learned judge, exercising his judg-

ment and discretion expressly upon that point, thought it is

not unreasonable under ihe circumstances, when he deter-

mined as he did to postpone the trial, that he should do so

on the terms of exacting from the defendant only the costs

of the application.

The order so made was taken out by the defendant's

attorney and acted upon
;
that is, he availed himself of the

order, and served it, and the cause was in consequence

postponed.

The learned judge, upon consideration, thinks it was an

order more favourable to the defendant than he had a right

to expect under the circumstances
;
for although the delay

was at the instance of the plaintiff, yet it was unavoidable,

and only became of consequence from the late period at

which the defendant made the application. lie thinks,

therefore, as wo also think, that it would have been more
fair to have compelled th^ defendant to pay the costs of
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whatever proceedings the plaintiff had been carrying on

during the delay, and while he was in ignorance of the

application, or uncertain as to the issue of it—of those

proceedings, I mean, which had reference only to the

approaching assizes
;
especially as the defendant had given

no notice to the plaintiff in Kingston of his intention to

move to put off the trial, and had besides,, as it since

appears, taken steps in the cause, by serving papers on the

plaintiff thereafter he had made his application in Toronto.

These being the circumstances, we are asked to rescind the

judge’s order, so far as it regarded the costs, and to compel

the defendant, by our order now to be made, to paj^ the

costs of the proceedings which were taken b}^ the plaintiff

with a view to the trial while things wore in the state which

I have described. Ho comes with his application in the

following term, which is as soon as he could apply to the

full court,

I confess myself a good deal perplexed by this applica-

tion. If this were an order of a judge directing a party

applied against to pay costs, which order remained yet to

he acted upon, the court might, as in Sheriff v. Gresley

(4 A. & E. 338), give relief against the compulsion of an

order which they might think to be unjust or irregular, by

rescinding that part of it which required costs to be paid
;

hut, as is strongly expressed in that case, the court would

not even in such circumstances interfere without great

reluctance.

But this is an applicaticn to add to the terms of a con-

ditional order already acted upon, and which has fulfilled

its purpose, the defendant having obtained the benefit of it

upon complying with what had alone been exacted of him.

We have found no instance of such an order
;
and we think

we should be opening the door to a class of applications

never yet attempted either here or in England, for we do
not see why, upon this same ground—that it would have

been more just for the judge to have exacted costs, or to

have dispensed with them, in any case in which an amend-

ment has been allowed in chambers with or without costs,

or an order has been made to stay proceedings without
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costs—wo might not be asked to open any such order, and

to add costs or take away costs by our subsequent order in

banc. We find very strong expressions of the judges re-

ported in several cases against the propriety of reviewing

what a judge in chambers has ordered, so far as regards

costs; and we are not able to satisfy ourselves that we should

do so in a case in which the order was clearly upon a matter

that was discretionary with the judge, and where the order

that was made has been finally acted upon, so that nothing

remains to be done under it. We do not feet ourselves en-

"titled to alter the conditions upoa which an indulgence has

been obtained, when we cannot be certain that if the judge

had declined to grant the order except on more stringent

terms, it would have been accepted and acted upon.

We are sorry that in this case the amount of costs in

question happens to be rather large. If it had not been,

we should not have thought for a moment of interposing
;

and we regret that as it is we think it more proper to dis-

charge this rule, not because we aoubt that the court has

power to do it, but because we think it would be highly

inexpedient and unusual to entertain an application after

an order of this description had been granted upon terms,

and had been taken out and acted upon by the party who
had obtained it on such conditions as the judge in his dis-

cretion thought reasonable to impose.

Eule discharged.

Perry et al., v. Euttan, Sheriff.

.. 13 d; 14 Fic. cji. 62-^Whm affidavit must he made.

The affidavit of the truth of, the debt and honafdes of the mortgage re-

quired by 13 & 14 Vic. ch. 62, need not be made on the same day that
the mortgage is executed.

' This Was an action on the case for a false return of a fi.

fa,, tried atCobourg before Draper, J.

' The only question brought before the court in banc, arose

upon two chattel mortgages, which were objected to at the

drial on the ground that the affidavits annexed, although

they accompanied the mortgages at the time of registration,
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were not sworn to on the same day that the mortgages

were executed. This objection was overruled, and a verdict .

found for the defendant.

In Michaelmas term Cameron^ Q. C., obtained a rule nisi

for a new trial for misdirection.

Yankoughnet, Q. C., shewed cause.

Eobinson, C. J., delivered the judgment of the court.

The only point argued on the return of the rule nisi in

this case as the ground for the application for a new trial

was, that there was misdirection in holding that a mort-

gage of goods was sufficiently registered in compliance

with the statutes 12 Vic. ch. 74, and 13 & 14 Vic. ch. 62,

although the affidavit of the mortgagee required by the lat-

ter act, to the effect that the mortgagoris justly and truly

indebted in the sum mentioned in the mortgage and that

the mortgage was executed in good faith, was not sworn till

some days after the execution of the mortgage. But it did

accompany the mortgage when it was taken to the county

clerk’s office to be registered. The provision in the statute

13 & 14 Vic. ch. 62 is, that the mortgage “shall be accom-

panied with an affidavit of the mortgagee, that the mort-

gagor therein named , is justly and truly indebted to the

mortgagee in the sum mentioned in the mortgage
;
that it

was executed in good faith, and for the express purpose of

securing the payment of the money so justly due, and not

for the purpose of protecting the goods and chattels men-

tioned therein against the creditors of the mortgagor.”

The argument on the part of the plaintiff is, that as by

the first act (12 Vic. ch. 74), the registering the mortgage is

made equivalent to the mortgagee taking immediate pos-

session of the goods, and is thus made a substitute for such

possession, and as the possession must be immediate to

make it avail, so the registration, when that is relied on

instead of possession, must also be immediate. That, we
think, would be too rigid a construction of the act, and

would be contrary to what wo must presume to have been

the intention of it, for it would narrow the protection meant

to be afforded against fraud. The important question at

the time of registration is not.merely whether there was a
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debt due at the time of the execution of the mortgage, but

whether the debt continues due at the time of registration;

and the nearer to the moment of registration the affidavit

is made the more satisfactory it must be on that point
;
other-

wise the statute might easily be evaded, and the mortgage

kept on foot for protecting the goods of the debtor for his

benefit long after it had been satisfied wholly or in part.

The statute has in this respect been literally complied with,

for the affidavit did^ accompany the mortgage when it was
taken to be registered, and it was all the more satisfactory

,for being sworn at the latest moment before registration.

We should not exact what the statute does not require,

where the effect would be rather to defeat than to advance

the object which the legislature had in view.

We think the rule for a new trial must be discharged.

Kule discharged.

Patchin V. Davis.

Evidence.

The 2nd clause of 16 Vic. ch. 19, by which plaintiffs and defendants may
be compelled to attend as witnesses at a trial, does not apply when
the parties reside out of the jurisdiction.

The plaintiff sued the defendant as indorser of a promis-

sory note.

At the trial at Hamilton before Burns, J., the defendant

proved that he had, a few days before the assizes, caused the

attorney of the plaintiff, who lived in Buffalo, in the State

of New York, to be served with a notice that he would be

required to appear and be examined as a witness upon the

trial. He did not appear. The learned judge held the sta-

tute did not apply with respect to plaintiffs or defendants

resident in a foreign country
;
and the cause proceeded,'and

a verdict was rendered for the plaintiff,

Martin moved for a new trial.

Bobinson, C. J.—Upon the same point being brought be-

fore mo upon the circuit I had given the same opinion,

and wo all agree in thinking it very clear, both in reason
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and on the face of the statute, that the second clause applies

only with respect to parties being within the jurisdiction
;

and that the third clause which authorizes a Commission

to be issued at the instance of one party in a cause to ex-

amine the opposite party when he resides in a foreign coun-

try, is the only eburse to be taken in such cases.

Fer Cur .—Eule refused.

Moran v. Patton.

In an action of ejectment upon a sheriff’s sale under jf?. /c5. brought
against the debtor, no evidence need be given of his title, nor need it

be shewn that he was in possession of the premises.

Ejectment for the S. W. part of 13 in the 17th concession

of Adjala.

At the trial at Barrie, before McLean, J., an exemplifica-

tion of a judgment in Q. B. was put in, at the suit of one

Whiting, against the defendant in this case, entered on the

23rd of i^ovember, 1850, for £163 12s. and a fi. fa.

against lands produced received by the sheriff on the 4th of

April, 1851, under which the lands were sold to this plaintiff

in August, 1852, and a deed made in pursuance of the sale.

It was objected that it was necessary for the plaintiff to

shew title in the defendant, the debtor, or at least that he

was in possession of the premises. This objection was

overruled by the learned judge, and a verdict given for the

plaintiff.

Eccles moved for a new trial, for misdirection.

Eobinson, C. J., delivered the judgment of the court.

We think when an action of ejectment upon a sheriff’s

deed made in pursuance of a sale on execution is brought,

as in this case, against the defendant in the fi. fa.^ who
maintains possession notwithstanding all his interest has

been sold under the writ, it is not necessary to give any evi-

dence of his title. If he was not in actual possession of the

estate before,> or at the time of, the sheriff’s sale—and how
that fact was, did not appear in this case—he may possibly

be claiming under a title acquired since the sale
;
but it

would be for a him to shew that.
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The rule is laid down without any qualification as to

whether the debtor was in actual visible occupation at the

time of the sale or otherwise, that an action of ejectment

upon elegitf or a sheriff’s sale under a /?. /a., which may
take place in England in the case of a term for years, if the

action be against the debtor in the fi. fa. no evidence need

bo given of his title,

Kule refused.

In re Charles Montgomery Campbell and Ruttan, Sheriff.

Application for order on Sheriff to make a deed to purchaser.

The court refused to interfere summarily to compel the sheriff to make
a deed of a lot sold by him under execution, where it appeared that

he had been advised not to complete the sale on account of an irregu-

larity in the advertisement
;
and that the same land, on being again

advertised and exposed to sale under a subsequent writ, brought a
price far exceeding that for which it had been purchased by the ap-

plicant.

M, 0. Cameron obtained a rule nisi on the sheriff, direct-

ing him to execute a deed to the applicant, conveying to him

in fee the estate of John Montgomery Campbell and Henry
John Stanly, and of each of them, in lot 19 in the first con-

cession of Haldimand
;
the said lot having been sold by the

sheriff by public auction to this applicant, under a writ of

fi. fa. against the lands of said Campbell & Stanly.

In August of 1850, McKechnie and Winans recovered

judgment against Campbell & Stanly for £3004 10s. 4d, and

on the Vth August, 1850, a fa. against goods was issued

on this judgment, on which £2162 2s. was made
;
and a small

sum besides this was made afterwards on an alias writ

against goods, and nulla bona returned for the residue. Then

a fi. fa. issued against lands returnable on the last day of

Hilary Term, 1852, which was delivered to the sheriff on

the 31st of January, 1851.

Under this writ, and another against the lands of the

same parties from the County Court of Northumberland and

Durham, at the suit of one Hurst, the sheriff seized in

execution lots 19, 21, and 22, in the first concession of

Haldimand, and 21, in concession B, of the same township,

41 10 U. 0. Q. B.
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and advertised the interest of the defendants in those lands

for sale on the 26th of February, 1852, but they were not

then sold, and both writs were returned lands unsold for

want of buyers. Writs of ven. ex. issued, under which the

lands were put up to sale on the Yth of April, 1852
;
and

this applicant, Charles Montgomery Campbell, was the

highest bidder and purchaser of all the lots, which were
knocked down as follows :—for lot 19, £10

;
for lot 20, £25

105.; for 21, £12 155.; for lot 22, £5; and for 21, in conces-

sion B., 105.

The applicant swore that he paid the sheriff all the above

sums, and received a conveyance of all the lots except the

lot 19 ;
for which lot the sheriff refused to make a deed,

^though he had paid the price to him.

On the 23rd of August, 1852, a deed was tendered to the

sheriff to be executed; but the sheriff refused to convey the

lot 19, saying that the plaintiffs attorney in the suit of

McKecJinie and Winans had notified him not to make a deed

for the lot 19, and had indemnified him.

In answer the sheriff filed an affidavit, admitting that he

had declined to convey lot 19, but had offered to make a

deed of the other lots, and to return the purchase money
paid on account of lot 19 (£10); that the conveyance of

the other lots had been accepted, but the applicant refused

to receive back the £10 bid for lot 19 ;
that he, the sheriff

had been advised by counsel that be ought not to complete

the sale of lot 19, by executing a deed of it, on account of

an irregularity in the advertisement of the sale, which

might have misled the public; that the lot is very valuable,

worth £2000 if it were unincumbered, but it is incumbered

to the extent of £1600; that an alias writ of
fi. fa. against

lands had since issued, under which he, the sheriff, was

required to advertise the lot 19 in a more special manner,

as being the separate propert}^ of the defendants in the

fi. fa. as well as their joint estate
;
that under this writ

one Castle bid off the lot at £120
;
that his bid was taken

down in writing, and Castle tendered the amount bid, but

that the sheriff, having in the meantime been served with

this rule, refused to execute a conveyance to Castle till
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this application should be disposed of
;
and that Castle

claimed to be entitled to a deed.

Cameron^ Q. C., shewed cause.

M. C. Cameron^ in support of the rule, cited Bank of Up-

per Canada v. Miller, H. T. 3 Vic.

Eobinson, C. J., delivered the judgment of the court.

We will not pretend to decide summarily between the

rights of the respective bidders to receive a title. The
applicant, Charles M. Campbell, must take his remedy
against the sheriff by action, if he determines to persevere

In his claim. The court would only interfere summarily in

a perfectly clear case, and for the advancement of justice.

The sheriff acts at his peril. A jury, on a view of all the

circumstances, might see good reason why the applicant

should not, in fairness, insist on his purchase.; the effect of

which would be to acquire to himself for £10 what it seems

upon the succeeding sale, on a fuller explanation of the title,

went at a price that would produce £120 for the creditors

of his brother.

Eule discharged.

Butler and McNiel v. Donaldson.

U iSc 15 Vic. ch. m.
In ejectment under the late act one or more of several plaintiffs may re-

cover.

Draper
, ,

J. ,
suggested, that under section 5 there may be a distinction

between the claim and the title, so as to render it incumbent on claim-

ants, where there is more than one, to point out in the writ on what
or whose title they rely as giving them a right to the possession, and
to prove such title, which may be either in one of themselves, or pos-

sibly in a third party.

Ejectment for lot No. 14, in the fifth concession of

Grantham.

The patent for these premises issued to Andrew Butler

in 1798; and the plaintiff’s counsel in opening the case

stated that the patentee had conveyed many years ago to

one Secord, who entered into possession, and subsequently

conveyed to another party, from whom the other plaintiff

McNiel purchased
;

that McNiel had left this province

within forty years next before the commencement of this
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suit, and had not since returned
;
and it was insisted that

either in his name or that of Butler these defendants were

liable to be ejected. Upon this opening the defendant’s

counsel moved for a nonsuit, on the ground that by the

opening it appeared the plaintiff had no joint interest in the

lands, and therefore could not recover in this joint action,

and they referred to Young et al v. Scobie, 10 U. 0. E. 372.

The learned judge (McLean, J.) nonsuited the plaintiff on

this objection.

H. Eccles moved to set aside the nonsuit, and for a new
trial.

Cameron^ Q. C., shewed cause.

Eobinson, C. J.—In a case in this court of Young &
Young V. Scobie (10 U. C. E. 373), I gave it as my opinion

that there could not be a recovery in favor of one of several

^plaintiffs in an ejectment in its present form. The plaintiff

in that case was relying for proof of title on a receipt given

him for money paid to Mr. Thorburn, as agent for selling

Indian lands
;
and my brothers being clear that such re-

ceipts were not within the 18th clause of the Land Sales

Act, and that the rule for nonsuit must, on that ground, be

made absolute, did not, I think, give their attention to the

other ground of misjoinder, which seemed to me to be also

decisive against the plaintiffs. My attention was after-

wards called to our new Ejectment Act, 14 & 15 Yic. ch.

114, as containing a provision which appeared to authorise

a recovery by one or more of several plaintiffs in ejectment.

I am glad that this case now calls for a particular consider-

ation of the question, in order that the opinion of this court

may be pronounced on the point.

The act sets out with declaring in the preamble an inten-

tion “to abolish all fictions of law in actions of ejectment,

and to place such actions, as nearly as may he, on the same foot-

ing as other actions between parties^ This would lead us to

suppose that in ejectments, as in all other actions, whether

ex contractu or ex delicto, a misjoinder of the plaintiffs,

though it did not appear on the record, (as it might in other

actions) would subject the plaintiffs to be nonsuited at the

trial, for such in all cases is the effect of a misjoinder. * In
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the first clause it is directed that the names of all the persons

claiming the property shall appear as plaintiffs in the sum-

mons: this gives us no information of what was meant to

be the effect if some of the persons whose names should be

used as plaintiffs should be found upon the evidence at the

trial to have no title.

The fifth clause provided that if no appearance shall be

entered within the time appointed plaintiffs shall be at

liberty to sign a judgment that the person whose title is as-

serted in the writ shall recover possession of the property

this does not assist us in the construction, because where

there is no trial and no defence all the plaintiffs must of

course take judgment.

The seventh clause is the material, one, and perhaps

must be taken to settle the question in favor of the right of

either or an}^ of the plaintiffs to recover, though the others

may fail to prove title, and therefore fail in the action. It

runs thus:—“And be it enacted, that a special case in any

such action may be stated in the same manner as at present;

and if no special case be agreed to, the parties may proceed

to trial in the same manner as in other actions, and the

question at the trial shall be, except in the cases hereinafter

mentioned, whether the statement in the writ of the title of the

claimants is true or false, and if true, then which of the claim-

ants is entitled ; but the jury may find a special verdict, as

at present.” This clause is not accurately expressed, for it

is first required that the jury shall find whether the state-

ment in the writ of the tit'e of the claimants be true or false

;

and if true (which it cannot be if only one or a part of the

plaintiffs named in the writ be found entitled), then ta/ifcA

of the claimants is erititled ;—the direction in reality amounts

to this, that if it bo found Miat all the claimants avo entitled,

then the jury are to say which of them is entitled. But what-

ever may have been meant by this inaccurate mode of ex-

pression, there seems in the clause a sufliciently plain indica-

tion of the iniontion that a verdict ma}^ bo returned in favor

of one or rnoreof several plaintiffs, and not in favor of the

others, fori do not see what else cun bo meant.
.
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The eighth clause provides, that upon a finding /or the

claimants judgment may be signed and execution issue,

as before in the action of ejectment, which judgment shall

have the same and no other effect than at present^ (that is,

the same effect as judgments in ejectment under the former

practice). In this clause the legislature allow judgment only

in case the verdict shall be given for the claimants^ which,

according to common construction of language, would be

taken to mean for all who are claiming where there are

more than one. The legislature do not say that upon a

finding for the claimants, or any of them^ judgment may be

signed. The omission to do so may have been mere in-

advertence; though it is singular that in the very next

clause they are careful to allow the jury to sever in their

finding where in accordance with the law and practice it

is right they should do so, for they enact “ that upon a

finding for the defendants or any of them a judgment may
be signed and execution issue against the claimants named
in the writ.” It is remarkable that in the whole act in

speaking of the plaintiffs they have nowhere said the plain-'

tiffs or any of them.

I see nothing in what remains of the act that can assist

in determining the present question
;
and an examination

of the whole results, I think, in this, that the seventh clause

does seem plainly to allow, and indeed to require the jur\»’

to sever in their verdict as regards plaintiffs, according to

the title made out in evidence, though the clause is awk-

wardly expressed, as I have noticed
;
and if so, then the

only other question is, whether in other parts of the act

there is such evidence of a contrary intention as should lead

us to give a different construction to the seventh clause, and

whether, on account of any great difficulty to which such a

course of practice would lead, we are driven to conclude

that the legislature cannot have meant what they appear to

have meant by that clause.

It is difficult indeed to bring one’s mind to a satisfactory

conclusion as to what the legislature probably intended, for

it may be that they were not conscious that if thej^ allowed

a verdict to pass in favour of one of several plaintiffs in
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ejectment, and against others, they would be placing the

action of ejectment on a footing perfectly distinct in this

respect fromi";that of all other actions, instead of placing it

“as nearly as may be on the same footing,” which they de-

clared was their intention,

I think we have no sufficient ground for denying to the

seventh clause its obvious construction, and that in actions

of ejectment now brought the verdict may be in favor of one

or more of several plaintiffs.

Draper, J.—My present impression is, that the nonsuit

was wrong
;
that on the facts opened the defendants would

have been entitled to a verdict so far as Butler was concerned,

there being apparently no ground whatever to make him a

claimant, as all his interest had been conveyed to Secord,

through whom the title in fee had passed to McNiel; but

on the opening McNiel wight have shewn a right to the pos-

session, and should have been allowed to go to the jury; but

I am not at all clear. The phrase in section 5—“the person

whose title is asserted in the writ”—may perhaps render it

incumbent on claimants, when there is more than one, to

point out in their writ what or whose title they mean to rely

on; and if they have so stated their claim as to set up a

title in two, under which they claim possession, they will

fail unless they prove such a title ; for this section seems to

make a distinction between the claim and the title, as if

several might join in a claim to possession, relying on a title

in one or other of themselves, or possibly of a third party,

not a claimant in the action, but who is named in the writ

as having title.

Burns, J., concurred.

Eule absolute.

Chrysler v. Serpell.

13 d- U Vic. ch. 53, secs. 53, 55, 87, 97.

The bailiff of a division court from which a warrant of execution issues,

has authority to execute it in any other county in which the defen-

dant has goods.

Trespass qu. cl. fr., and taking and converting the plain-

tiff’s goods. Plea—Not guilty, by statute.
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The cause was tried at Simcoe, before Burns, J. The
plaintiff in his opening admitted that the defendant was bail-

iff of a division court in the county of Brant; and that he

went into the county of Norfolk, and executed a warrant

of execution.

The learned judge at the trial hell that the 97th section

of the Division Court Act (13 & 14 Vic. ch. 53) gave him
power to do what he had done, and nonsuited the plaintiff.

McMicJiael moved to set aside the nonsuit, contending that

the 53rd, 55th, and 87th clauses of the statute shew that

the defendant had not such authority.

Cur. adv. vult.

Eobinson, C. J., afterwards delivered the judgment of the

court. ‘
.

We have examined theclausesof the statute bearing upon ^

this question, and are of opinion that the 97th clause of the

statute authorized the defendant, being bailiffof the division

court from which the warrant of execution issued, to execute

it in the other county in which the defendant had goods
;

and that there is nothing in the 53rd, 55th, or 87th clauses

which we could hold has the effect of nullifying the clear and

express provision in the 97th clause. If they were inconsis-

tent with it, it would be the 97th clause which should pre-

vail, being the latest declaration of the will of thelegisla-

ture
;
but there is no such inconsistency—only an apparent •

inadvertence in one of the clauses, where the framer of the

act seemed not to bear in*mind the more extensive author-

ity intended to be given in the 97th clause.

We think the statute was rightly construed at the trial

;

and that there can be no rule granted.

Eule refused.
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ABATEMENT.
See Consideration.

ACCOUNT STATED.
See Recognizance.

- ACTION.
See ’Case.—Covenant.

ADMINISTRATION.
See Pleading, 1.

Admistration bond, action on—
Practice']—The next of kin cannot
claim substantial damages in an
action on an administration bond,
where no decree for distribution

has been obtained, by shewing
merely that the administrator has
received moneys for the estate. The
proper course lor the defendant in

such a case is, to apply to the court
to stay proceedings on the bond
until a decree for disti'ibution has
been obtained. 'The Earl of Elgin
V. Crosby^ 256.

AFFIDAVIT.

See Chattel Mortgages, 1,3, 4.

Defect in entitling of afidavit .]

—

1. An affidavit entitled C. 1). (the
defendant) at suit of,—or, and

—

A. B. (the plaintiff) is bad. Winter
V. Mixer et al.^ 110.

2. An affidavit in support of a
motion to quash a by-law is suffi-

cient, though not entitled in any
court. Frazer v. The Municipal
Council of Stormont

y
286.

Piactice—Affidavit to set aside

orderf]—3. The affidavit on which
a motion was made to rescind a
judge’s order stated that certain

papers in the suit had not been
served on the deponent, but did
not further shew his connection
with the cause either as party or
attoi’n3y : Semblefh'Ai the affidavit

was bad, Wilkes etal. v. McMillan,
292.

Motion to quash by-law—Affida-

vit of applicant.]—4 The affidavit

of the applicant stated him to be
a ratepayer, and a resident house-
holder, and that he obtained the
copy of by-law from the clerk.

Ileld^ not necessary to give any
fuidher addition of deponent.
Baker v. The Municipal Council of
Paris, 621.

AGENT.
See Chattel Mortgages, 3.

—

Crown Lands Agent.—Land
Sal es Act—Promissory Notes,
4.
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AGEEEMENT.
See Consideration.—Pleading, 4,

7.—Penalty.— Frauds, (Stat-
ute of).—Vendor and Vendee.
Oonstruction.'\— 1. The plaintiff

agreed to do certain work for the

defendant, to be approved ofby one
D. B. It was provided that in case

of D. B.’s absence, any other per
son might be appointed in his

place by the plaintiff and defend-
dant. Held that the defendant
might dispense with such appoint-
ment and accept the work himself.

Ladd V. BuUen, 295.

Contract by sureties for perform-
ance of agreement, reciting that

agreement by a wrong date—Effect

off in action against sureties—De-
murrer. —2. E.having agreed with
the plaintiffs for the purchase of
some lumber, the defendants con-
sented to guarantee his punctual
payment for the same

;
but inad-

vertently the first agreement, in

which K. bound himself to pay for

the lumber, was recited in the
agreement signed by the sureties

as bearing date the 22nd of Decem-
ber, 1851, whereas it was dated on
the 8th of January, 1852. The
plaintiffs, in an action against the

sureties, declared that by agree-

ment bearing date the 8th ofJanu-
ary, 1852—after reciting a certain

agreement next thereinafter stated

or referred to, entered into for the
sale of certain lumber by the plain-

tiffs to K., bearing date the 8th of

January, 1852,— the defendants
covenanted with the plaintiffs that

K. should perform the said agree-

ment; that by the said last-men-

tioned agreement, the date whereof
was the 8th of Januaiy, 1852, K.
agreed to pay for the lumber at

cei-tain specified prices; yet that,

after the making of the ^aid last-

mentioned agreement, the plain-

tiffs delivered to K. large quanti-

ties of lumber, for which he had
failed to pay.—The defendants set

out both agreements on oyer, and
demurred, assigning for cause that
the original agreement was not
set forth in the declaration, or re-

ferred to with sufficient certainty.

Held, that the cause of demurrer
assigned was not suited to the ob-

jection intended to be urged, as to

the discrepancy of dates; and that

the defendants should not have de-

murred, but should have pleaded
“now est factum,'' and relied at the
trial upon the variance between
their actual agreement and that de-

clared on. Semble,i\i 2it on such an
issue, if it were shewn that there

was but one agreement between
the parties relating to the matter,

the error in the recital of it would
not be fatal, and the plaintiff's

might recover. Wadsworth et ah
V. Townley et ah, 579,

AMENDMENT.
See New Trial, 2.

—

Practice, 4.

—^Eecord.

Amendment at Nisi Pnw5.]—
Where in an action of assumpsit
the wife of the'plaintiff was impro-
perly joined, held,i\\ 2it thejudge at

Nisi Prius had no authority to

allow an amendment of the record

by striking out her name. Risch-

muller et ux, v. Uberhaust, 612.

APPEAL.
1. The order of a judge of a

County Court, upon an application

for leave to amend, is not an appeal-

able matter, Branigan v. Stinson,

403.

Appeal—Rractice—Stay of Exe-
cution.']—2. Whei-en fi.fa. has been

placed in the sheriff’s hands, and
acted upon befoi-e the defendant *

has appealed

—

i.e. before the writ

of appeal has been allowed—there
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can be no stay of execution. The
sheriff must sell the goods,and pay
the money into court to abide the

event of the appeal. Gilmour v.

Hall and Platt, 508.

Practice— Time for appealing

from County Court.']—3. Queere, as

to the construction of the 57th

clause of 8 Yic. ch. 13—wbeiher
an appeal from a county court

must be set down for argument at

the next term after judgment de-

livered below, or after the judge
shall have certified the proceed-

ings. Buttan V. Vandusen^ 620.

APPEAEANCE.
See Eecord (Nisi Prius.)

AEBITEATION AND AWAED.
See Guarantee.

'Arbitration-Sufficiency of—Dam-
ages awarded not recoverable in the

cause— Verdict allowed to stand as

securityfor—Execution cf award at

same time and place not necessary,

when memorandum of award so sign

ed.]—Action for injury to a water-

course and mill-privilege. At the

trial “ the cause and all matters in

difference between the parties”

were referred to certain arbitrators

who were specially authorized in

j
the reference to determine the val-

ue of the property alleged to be in-

jured,as well as to award damages.
A verdict was taken for £1,000
and it was agreed that the verdict

should stand as security for the

payment of such value, as well as

for any damages that the ai-hiti-a-

tors might award,and should be re-

duced or increased according to the

award. Al the conclusion of theii*

inquiiy the arl)itrators signed a

minute of 1 heii* decision, hut the

award ilselfwas noLexecuted until

some days aftei*, and was signed

b}’ the arbitrators separately and at

difiorent times. They awarded that I

the defendant was entitled to a ver-

dict,and the}’^ assessed the damages
in the cause at £500, and ordered

the verdict to be reduced to that

sum. Held, that under the terms
of the reference the vei dict might
stand as security for unj^ damages
in the power of the arbitratoi*s to

award,and therefoi’efor those given
though the arbitrators took into

considei-ation injuries caused be-

fore the first day laid in the dec-

laration,and which perhaps, stricly

ly, could not have been reovered
for in the cause. (The awai’d itself

was clearly not bad on thisground).

Semble, that in the absence of any
express agreement in the submis-
sion, it would be unnecessary to dis-

tinguish how miu;h was awarded in

respect of matters in difference in

the cause,and how much for other

matters. Held, a^so,that the arbi-

trators,having signed a memoran-
dum of their judgmentat the same
time and place, might execute the

more formal awai*d separately and
at different times, but within the

time allowed. Williams v, Squair,

24.

AEREST.
See Malicious Arrest.-Practiok

2 .

For what sum.]— 1. The provi-

sion in 5 W. lY. chap. 3, that no
ca. sa. shall issue on a judgment
wliei’e the sum I’ccovered is under
£10 exclusive of costs is still in

force. Ley v. Louden and Demp-
sey, 380.

Application to set aside process re-

fused.]—An order was made in

chambeis that a defendant aiu-est-

cd on a ca. re. should be discharg-

ed from custody, with cosis, ho
nnd(‘i taking to lu-ing no action

;

and in the order leave was reserv-

ed to him to move the coui’t to set

aside the writ,and the arrest there-
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on, &c,, if ho should be so advised.

The court discharged a rule for

this purpose; for the defendant
having been released from custody,

and' being precluded from bring-

ing an action, there could be no
object served by setting aside the

process. Brown v. Brown, 393.

^ • aeticj^ clerk.
_ Service under J—The ap
plicant, in 1847, articled himself

to J. M. an attorney, then in part-

, nership with E. J. In November,
1850, J. M. went to England and
did not return

;
in February,1852,

his partnership with E. J. was
dissolved. In March 1852, the

clerk articled himself of his own
accord, to T. G. for the residue of

his five years—J. M. not being a
party to, or consenting to this

arrangement. The court would not

allow the time serve 1 with the last

master. Ex-parte McIntyre, 294.

ASSENT.
When im]plied.'\—^QQ “ Money

paid.”

ASSESSMENT.
See Taxes.—Town Councillor.

ASSESSMENT OF DAMAGES.
Practice-Assessment of contingent

damages.^—There can be no assess-

ment of damages where a verdict

is found for defendant on an issue

going to the whole cause of action.

Prynne v. Carroll, 519.

ASSETS.
See Lands.

Action against executrix—Plene

administravit—Amount of verdict -

—

What are assets.'] — Assumpsit
against an executrix. Plea—Plene
administravit. Assets were admit-
ted to an amount less than the-

claim. It was proved that the tes-

tator had joined one M. in giving a
note for the price of a, cardmg
machine, which M. was to hand
over to him in order to save him
harmless.—This was not done,but
after the testator’s death defendant
got the machine from M.to hold as
security against the note.---It was
also proved that there were crops
in the ground' at the testator’s

death. Meld, 1st. That the^^ver-

dict should be only for the value
of the assets proved, and not for
the amount of the debt. 2ndly.
That the carding machine would
not form assets. 3rdly That the
crops would be assets, in the ab-

sence of any evidence as to the
contents of the will. Fisher et al. v.

John Trueman and his wife Jane
Trueman, as executrix of John T.
Anderson, deceased, 617.

ASSIGNMENT,
See Registration.

Assignment of lease by assignee of
lessee, not fraudulent in this case—
Deed of assignment sufficient to pass
lease.']—!. The plaintiff, being les-

see of T. S., of certain premises,

assigned his term and all other
property to the defendants for the
benefit of his creditors. The de-

fendants took possession in March
and remained until August, dis-

posing of the plaintiffs -stock so

assigned
;
they then quitted the

premises, having paid the rent up
to November following. They re-

quested the lessor to take the

premises off their hands, but he
refused. In January they assigned

to one P. B., a pauper; the plain-

tiff knew nothing of this assign-

ment
;
after the expiration of the

term he was sued by the lessor, and
compelled to pay two quarter’s

-rent; for which, and for-his costs

so incurred, he brought assumpsit
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against these defendants. Held{ihQ
above facts having been submitted
for ihe opinion 3f the court,) that

the assignment by the defendants

could not be treated as fraudulent,

and that the plaintiff could not re-

cover. Held also, that the interest

in the lease passed to the defend-

ants under the assignment as set

out in the statement of the case.

Magill v. Young et aly 301.

Assignment
y
construction of—Evi-

dence of actual and continued change

of possession—12 Vic, ch. 74, 13 &
14 Vic. ch. 62.]—-2. A deed was
executed by John N. Kline & Son,
of the first part, whereby,after re-

citing that they had proposed and
agreed to assign all their personal

estate and effects to certain parties

of the second part, they conveyed
and assigned to the said parties,

all and singular the stock in

trade, goods,merchandi8e,8um and
sums of money, bills, bonds,drafts,

mortgages, books of account, of
what nature orkindsoever,belong-
ing to,or owing to the said parties

of the first part, and which are set

forth in the schedule hereto annexed
marked with the letter A, and sub-

scribed by the parties hereto of the

first and second parts ; and all the

personal estate whatsoever of the

said parties of the first part and all

their estate and interest therein.”

No schedule was attached to the
deed at the time of execution, but
schedules were afterwards annex-
ed, signed John N. Kline fr Sony

John N. Kline,ju., Anthony Kline.
Ileldy that such deed came within
the 12 Vic. ch. 74, and 13 & 14 Vic.

ch. 74, and 13 & 14 Vic. ch. 62
;

that the evidence set out in the
statementwasnot sufficient to show
an actual and continued change of
possession, and that registration

was therefore necessary. Ileldy

also, that, independently of the

schedule, the words of the assign-

ment were large enough to in-

clude both the individual and
joint personal property of John N.
Kline. Hewardv. Mitchell etal,

535.

ATTOENEY.
Attorney suing for costs and pro-

ceeding by attachment at the same
time—Order of Court thereon.']

—

The plaintiff, an attorney,brought
an action against the defendant
for costs as between attorney and
client. Before entering appear-

ance the defendant procured an
order for taxation, and in grant-

ihgthis order an undertaking was
exacted from him to pay what
should be found due. This order

was was made a rule of Court,and
an attachment irregularly issued

upon it—under the pressure of

which the defendant paid the

amount taxed. The plaintiff also

proceeded in the suit by signing

interlocutory judgment. The
Court, under these circumstances,

ordered that the plaintiff (as an
attorney) should pay the money
received by him into court—that

the defendant should be relieved

from his undertaking to pay the

sum taxed—that the interlocutory

judgment should be set aside with-

out costs—and that the plaintiff

should pay the costs of this appli-

cation. Begina v. McLeod, in re

Miller v McLeod, 588.

BAIL.

Sec Eeoognizance.—Limits.

BANK.
See Promissory Notes, 1.

BOND,
See Pleading, 6, 12.—Eeplevin

AND Eeplevin Bond, 2.
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BY-LAW.

See Affidavit, 24.

By-lawfor payment of a debt must
contain the rate to be levied, and
specify the debt to be paidt]— 1. A
by-law for payment of a debt must
contain on the face of it the rate

authorized to be levied for making
up the sum granted. Such by-law
is illegal if it direct a gross sum
to be raised for the payment of
the current general expenses of
the county, and the liquidation of
the debt due—not stating what
debt, or of what amount. Whether
the provisions of 4 & 5 Yic. ch.lO,

sec. 41, are to be regarded as ap-

plicable to by-laws passed under
12 Vic. ch. 81, or whether the
court must determine on their

validity according to other sta-

tutes in force, and the common
law

—

Quaere. The Canada Company
V. Municipal Council of Middlesex,

93.

By-law to take Stock in Bailroad

quashed.~\—2. A by-law to take

stock in the Bytown and Prescott

Bailway was quashed, 1st, Because
it appeared not to have been con-

curred in bj a majority of the as-

sessed inhabitants, as required by
13 & 14 Vic. ch. 132. 2ndly. Be-

cause no sufficient rate was not
imposed for the pa}"ment of the

debt and interest, as required by
12 Yic. ch. 81, The defendants
did not support their by-law, and
the court refused to hear counsel

on behalf of the Eailway Com-
pany, as the rule was not directed

to them. In Be Billings and The
Municipal Council of the Township

of Gloucester, 273.
By-law for closing highway— Ob-

jections to—12 Vic. ch. 81.]—3.

that a by-law was sufficiently

authenticated for the purpose of a
motion against it, by an affidavit

of the relator that the copy pro-

duced was received by T. from the
clerk of the council, and delivered
by him to the deponent. It is not
necessary to recite in a by-law all

that is I'equisite to shew the auth-
orit}^ of the council, or the regu-
larity of their proceedings; these
will be presumed, until the con-
trary is proved. It was objected

that a by-law was expressed on
the face of it, to be passed by the
“ Municipality of Yaughan,”there
being no such corporate body.
Held, that this was not a valid ob-

jection
;
and semble, if it were,that

the applicant recognized the by-
law as one passed by the corpora-
tion intended, by the fact of his

moving against it as a by-law
passed by that body. A by-law
for shutting up an old road need
not describe its course, &c., min-
utely, Such a by-law is not bad
for directing that the parties ap-

plying to have the road closed

shall pay the expenses. Held, that
want of the requisite notice was
not sufficiently shewn on the affi-

davits. Fisher v,. The Municipal
Council of Vaughan, 492.

Pleading. —4. Semble, although
the statute enacts that all by-laws

made and passed shall be authen-

ticated by seal, and signed bj^ the

person presiding; yet it is not nec-

essary to set out these facts when-
ever a by-law is pleaded, but it is

sufficient to aver that it was duly

made and passed. Wilson v. The
Municipal Council ofPort iZope,405.

5. Where the seal of the corpor-

ation was not mentioned in the
clerk’s certiricate, but was on the

same page with the certificate,just

above it, and opposite to the signa-

tures of the reeve and clerk—^the

by-law was held to be sufficiently

proved. Baker v. the Municipal

Council of Paris, 621.

Nature'of objections for which by-

laws may be quashed—12 Vic. ch.
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81, 56CS. 155, 168, 192.]—*7. The
court has no authority to quash a

b3’’-law, on application, except for

something illegal appearing upon

the face of it; or, except, perhaps,

where it is shewn to have been

passed under circumstances which

by the express term of the statute

make it illegal.—They therefore

refuse to interfere with a by-law,

on the ground that a quorum of

the Council was not present at its

passing, as required by 12 Yic. ch.

81, sec. 168. Sutherland v. The
Municipal Council of the Township

of East Mssouri, 626.

BYTOWN AND PEBSCOTT
EAILWAY.

Bydaw to take stock in~\ *^6. See
« By-law, 2.”

CAERIBES.
See Negligence.—Yerdict, 2.

CASE.

See Damages, 2.

Waggon left in the highway—Lia-

bility!\—When a waggon is left

standing in the high way, the owner
cannot exempt himself from lia-

bility by shewing that the person

injured thereby was drunk at the

time of the accident.' Bidley v.

Lamby 354.

CBRTIORAEI.
An indictment cannot be remov-

ed by certiorari from the assizes

afterjudgment pronounced, for the

purpose of applying for a now
trial. The Queen v. Smith et al, 99.

CHATTEL MORTGAGES.
See Fraddulent Deeds and As-

signments.

12 Vic. ch. '74—13 & 14 Vic. ch.

62

—

Chattel Mortgages— Be-filing

of.]— 1. Where a mortgage of per-

sonal property was re-filed with

the county clerk forty seven days

before the expiration of a year

from the first filing it was held in-

sufficient, the statute requiring

that such re-filing shall take place

within thirty days next preceding ”

the expiration of one year. It is

not necessary that the affidavit of
execution should be repeated, or
any copy of it filed, on the re-fil ing

of such mortgage. Beaty v. Fow-
ler, 382.

Begistration — Computation of

time']—2. On the 18lh of July,

1851, one M, gave the plaintiff, to

secure a debt, a bill of sale on cer-

tain goods, which was duly regis-

tered on the following day. On
the 16th of July, 1852, he execut-

ed another bill of sale of the same
tenor, but to secure a smaller sum
—the goods assigned being, with
a few exceptions the same as the

first : this was registered on the

19th. On the same day, and be-

fore the registery, afi.fa. against

M. was placed in the sheriff’s

hands. There was not, in the case

of either assignment, any actual

delivery of the goods. Held, that

the/?. /a. was entitled to prevail :

that the first bill of sale was waiv-
ed by taking the second, and was
therefore out of the question,

though in any case it would have
ceased to be in force after the 18th

of July, and the 2nd filing would
have been too late. McMartin v.

McDougall, 399.

13 & 14 Vic.ch. 62

—

Affidavit re-

quired by.]—3. The 13 & 14 Yic.

ch. 62, requires that iho 'mortgagee

himself, shall make affidavit of the

mortgage debt being due, and that

the mortgage was made in good
faith

;
therefore a mortgage filed

upon an affidavit of an agent of the
mortgagee, was hold void. The
defendant in this case was shown
to bo a creditor of the mortgagor
at the time such mortgage was
given : it was hold therefor©, that
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such mortgage was void as against

him at the first
;
and the court re-

fused, on the suggestion of the

mortgagee, to entertain any ques-

tions as to the regularity of the

defendant’s judgment entered after

the date of the mortgage, or of an
attachment issued upon it. Holmes
V. Vancamp, 510.

13 & 14 Vic. ch. 62— When affi-

davit must be made.']—4. The
affidavit of the truth of the debt
and bona fides of the mortgage re-

quired by 13 & 14 Vic. ch. 62,

Deed not be made on the same day
that the mortgage is executed.

Ferry et al, v. Buttan, SherifffiSl.

CLERK OF THE PEACE.
Clerk of the Peace—Fees.]—

A

Municipal Council, in 1850, passed

a vote, assigning to the clerk of

the peace a fixed salary for that

year, ‘‘ in lieu of all fees.” Held
(the Jury Act, 13 & 14 Vic. :)h.

55, having been subsequently pass-

ed), that this could not debar him
from claiming the fees allowed bj^

the statutes for preparing the Jury
books for the following year.

Pringle^ Clerk of the Peace., v. Mc-
Donald, Treasurer of the United
Counties of Stormo7it, Dundas, and
Glengary, 254.

COMMISSION TO EXAMINE
' WITNESSES.

An affidavit of the due taking of

a commission to examine witness-

es need not be signed by the depo-

nent. Wilmot V. Wadsworth et al.,

594.

COMMON SCHOOLS.
Common School Act, 13 14 Vic.

ch. 48

—

Sepai'ate Schools, in what
fund entitled to share.]—The court

refused to interfere by mandamus
on the application of the Trustees
of the Roman Catholic School of
Belleville, to compel the School
Trustees of the town to pay over

to them a certain sum claimed as
their share of the common school
fund : 1st. Because it could not be
said to be clear and without ques-
tion what sum the applicants were
entitlea to, or in what fund they
had a right to share under the
provisions of the act. 2ndly. Be-
cause the applicants, before com-
ing to this court, should at least

have been able to shew that they
had submitted their complaint to

the Local or Chief Superintendent
and that he had refused to enter-

tain ic; and quoere, whether the
decision of the Chief Superinten-
dent upon such a complaint would
not be final. 3rdly. Because the
application should not have been
made on behalf of the trustees,but

on that of the teacher of the separ-

ate school, as being the person en-

titled to the money. Semble : That
what a separate school established

under the 19th section of the act is

entitled to share in, is the sum ap-

portioned by the Chief Superin-

tendent out of the Government
grant, and the sum, at least equal
in amount, raised by local assess-

ment for the payment of teach-

ers. The Trustees of the Homan
Catholic School of Belleville v. The
School Trustees of the Town of

Belleville, 469.

CONSIDERATION.

See Guarantee.—Promissory
Notes, 8,

Account stated—Evidence-^Con-
sideration]—A. gave to B, and C. a
writing, by which, for value re-

ceived, he promised to pay them a

certain sum in yearly proportions.

This appeared to have been given

for the price of the land sold to A.
Held, that it was immaterial whe-
ther land was owned by A. alone

or by A. and B.,and that the plain-

tiffs might recover either under
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a count as on an agreement, or on
an account stated. James & Jacob

McQueen v. Hugh McQueen, 359.

COSTS.

See New Trial, 1.—Practice, 5.

Costs under 22 & 23 Car. II.

—

Judgment set asidefor loant of notice

of taxation, to admit certificateunder

43 Eliz. trespass qu, cl. fr.,

. the defendant pleaded the general

issue only, and the plaintiff had a

verdict for 20s.—A certificate un-

der 22 & 23 Car, IL, was moved for

at the trial, and refused. Held—
confirming Hawkes v. Eichardson,

9 U. C. E. 229—that the plaintiff

was entitled at least to county
court costs; but the judgment hav-

ing been entered without notice of

taxation, the court set it aside as

irregular, in order to give the de-

fendant the advantage of a certi-

ficate under 43 Eliz. ch. 6, which
had been obtained after judgment,
and therefore too late. Davis v.

Barnet, 501.

COUNCILLOE.
See Town Councillor.

COUNTY COUET.
See Appeal, 1, 3—Pleading, 6.

COVENANT.
See Highway, 2—Lands—Plead-
ing, 3, 5, 8, 14.

—

Eegistration.

1. An action will not lie on a
covenant for title against the devi-
sees of the covenantor.

—

Sickles v.

Snyder et al, 209.

2, Action on covenantsfor title and
quiet enjoyment, not maintainable.
—In an action on the case tlio de-

claration set out that in 183Y one
Winnictt convoyed a piece of land
to E. by bargain and sale, giving
absolute covenants for title and
quiet enjoyment : that E. entered
under this deed and died seized,

having made his will in 1840 de-
vising “ all his messuages, lands

42

and real estate” to B., in trust:

that B. entered into possession of
the land conveyed to E., and in

1843 conveyed it to the plaintiff

by a deed of bargain and sale with-
out covenants: that the plaintiff

soon afterwards sold to D., giving
a deed with the usual covenant for

quiet enjoyment. (The deed from
> Winniett, and the plaintiff’s deed
to H., both contained the usual re-

servation ofthe rights of the crown
as expressed in the original grant.)

The declaration then averred that
when Winniett conveyed to E.' he
was not seized according to his

covenant, but that part of the land
described was the property of the
crown, and was granted in 1846 to

one L: that J. afterwards convej'cd
to E. who brought ejectment
against D., and recovered : that the
plaintiff, in order to prevent D.
from being dispossessed, paid to

E. a large sum of money as the
price of the land, besides costs and
charges—and these damages he
claimed from the defendant in this

action as surviving executor of
Winniett. Held, that under the
facts alleged the action was not
maintainable. And queere, as E.
devised to E. only all his real

estate, and this land, not being
owned by him, was not therefore
in words devised, whether B. could
bo treated as holding the covenant
of Winniett as assignee, and as a
covenant running with the land.

—

Boion V. Hart, 228.

CEIMINAL LAW\
See Indictment.

CEOWN LANDS AGENT.
Trespass—Right ofcrown agent to

seize boards made from crown timber
cut wrongfully.']—Held, that under
12 Vic. ch. 30, a crown land agent
is not authorized to seize boards
made from crown timber cut
wrongfully.—EDbinson, C. .T., dis-

10 u. c. Q. n.
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sentiente, who held that such tim-

ber might be seized in the shape
of boards, and not merely while
unmanufactured

;
and that, even

if this were otherwise, the plain-

tiff in this case, on the facts stated,

was not in a position to maintain
trespass against the agent as a
wrongdoer, and to recover from
him the value of the boards. Mil-
ler v, Clark, .9.

CEOWN OFFICE.
See Practice, 3.

CUSTOMS ACT.
Customs Act, 10 & 11 Vic. ch. 31

—Construction of—Notice of claim—
Tcilue of vessel—Trespassf\-Oii the
7th ofJune the defendant, a collec-

tor of customs, seized the plaintiff’s

vessel for a breach of the revenue
laws. The plaintiff sent a petition

to the government, and on the 7th

of July received an answer from
the defendant, informing him that
they had refused to interfere. On
the 8th of July the plaintiff served

a notice of oXolm.—Held, first, that

the notice of claim required by
sec. 48, of 10 & 11 Yic., ch. 31, to

be given within one calendar
month from the day of seizure,

could not be waived by any repre-

sentation of the defendant to the
plaintiff. Secondly, that no notice
having been given within the time
allowed, the vessel was thereby

condemned : and that by the acc

of seizure the plaintiff was de-

prived of his right of property,
and therefore unable to maintain
trespass. Thirdly, that in this

case it was not necessary that the
value of the vessel should be de-

termined by the jury. Dame v.

Carberry, 374.

DAMAGES.
See Administration—Assessment

OP Damages—Assets— Eject-
ment, 2—Partners and Part-

nership, 2—Vendor and Ven-
dee.

Trover—Special Damage, 1,

Trover—The plaintiff ofiered evi-

dence to prove that in consequence
of being deprived of the tools for
which this action was brought he
had been prevented from under-
taking work as a master-carpenter.
This was laid in the declaration as
special damage.

—

Held, that such
evidence was rightly rejected.^

Lott V. French, 385.
2. In an action on the case for

running down a ship

—

held^ that
the plaintiffs were entitled to re-

cover for the cost of repairs done
by the crew of their vessel. Suth-
erland et al. V. JBethune, 388.

DEBT.
Dent charge—Debt for arrears of

—Debt does not lie by the grantee
of a rent-charge to issue out of
lands, where there is no express
covenant by the grantor to pay.
Quaere, if the grantee CQuld bring
debt, whether his assignee might
do 80 . Dougall v. Turnbull, 121.

DEED.
See Assignment.

Deed, construction of, as to land

described—Preswmp^mn]—Trespass
qu. cl. fr. The plaintiff claimed
under deeds from A. M. to S. M.,

in 1834, and from S. M. to the

plaintiff in 1843. In 1829, A. M.
had made a deed to his step-mother
intended to be in lieu of her dower
in his father’s lands. It was clear

by evidence at the trial,and by the

mention made in this deed of the

lands adjoining, that his intention

was to convey the west part of lot

No. 5; but the deed described the

land as ^^being composed of the east-

erly part of lot No. 5 in the first

concession of the said township of

S., which said piece of land is

butted, and bounded, or may be
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otherwise known as follows: com-
mencing where a post has been

planted in front of the said conces-

sion, at the S. E. angle of the said

Zof,then,”&c., giving courses which
could be well carried out. It was
proved, however, that S. M. had
been in possession of the land in

1829, and that he and the plaintiff

had held it ever since. The jury

were told that the deed could pass

no land which was not part of the

easterly part of lot 5, but that, in

confirmation of the long posses-

sion, they might presume a con-

veyance from A. M. to the plain-

tiff, which they did. Held^ that

the direction was right as to the

construction of the deed, but that

the presumption could not be con-

firmed, for such a conveyance
would be inconsistent with what
was done in 1834. White v. Myers,
574.

DELAY.
See Practice, 1, 2, 4.

DEMAND OF POSSESSION.
Held, that under the evidence

given in this case the plaintiff

might maintain ejectment, without
a demand of possession. Robertson

u, Slattery, 498.

DEMURRER.
See Agreement, 2.

DESCRIPTION OF PREMISES.
See Deed—Sheriff’s Deed.

DIVISION COURT.
See Execution, 2.

DOWER.
See Inconsistency.

Dower of wife in lands of her

first husband—hoic released,']— 1. A
woman under a second coverture

cannot, without her husband’s con-

currence, release her right to dow-
er in lands of her first husband

;

and quxre, whether she could ro-

loaso this right by a conveyance

in accordance with the statutes for
enabling married women to alien-

ate their real estate. An action
was brought in the names of the
husband and wife, for dower
claimed by the wife in lands of
her first husband. After action
brought, the wife executed a re-
lease to the defendant of her right,,

and went before a judge of n
county court, and obtained a cer-

tificate of her examination and
consent, according to the provis-
ions of 50 Geo. III. ch. 10. Hetdy
that such release was no bar to
the action, being without the con-
sent or concurrence of the bo»-
band, and not being a conveyance
for any purpose contemplated by
the different statutes for barring,

dower. Howard v, Wilson, 186.
Action of dower by husband cmd

wife—Release by husband.]—2. Ac-
tion for dower by S. and M. his
wife, in land of M’s former hus-
band. The tenant pleaded a re-

lease under seal by S., of all Jm
interest in the land. Ondemuri'cr
this plea was held bad, as being-

no bar to the action. Lawson v,

Moyitgomcry, 528.

EJECTMENT.-
See Demand op Possession—

E

s-

:
TOPPED, 1—Evidence 3, 9

—

I Inconsistency—Trespass.

1. Qiuvre as to the effect of a
mi.sjoindcr of plaintiffs in cjcct-

I

ment under the new act, 14 & 15
i

Vic. ch. 114. Young ei at. v. Sce>-

hie, 372. (But see infra 3.

Ejectment 14 .& 15 Vic. ch. 114 .

Mesne profits]—2. A plaintiff

in ejectment claiming substantia^
damages must give notice as the
act directs, and proceed for such
damages at the trial of the ojeet-
ment, otherwise ho waives bis-

claim, and can maintain no actiosa
aftorwai-ds.

—

Curtis and wife v. Jitr ~

1 vis, 466.
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14&15 Vie, ch. 114.]—3. In

ejectment under the late act one or

more of several plaintiffs may re-

cover. Draper J., suggested, that

under sec. 5 there may be a dis-

tinction between the claim and the

so as to render it incumbent
on claimants, when there is more
than one, to point out in the writ

on what or whose title they rely

as giving them a right to the pos-

session, and to prove such title,

which may be either in one of

themselves, or possibly in a third

party. Butler & McNiel v. Don-
aldson, 643.

ELECTIOlSrS.

See Town Councillors.
Contested election—Summons irre-

gularly issued, effect as to subse-

quent proceedings.'] — A summons
having been obtained for the trial

of a contested election, the rela-

tor, finding his proceedings irregu-

lar, notified the defendant not to

appear, and that it was his inten-

tion to proceed de novo. Held, the

objection urged against the elec-

tion being a material one, that the

relator was not precluded from a

second application by his first in-

effectual proceeding. The Queen

ex rel. Metcalfe V. Smart, 89.

ESTATE.
See Will.

ESTOPPEL.
Landlord and tenant—Estoppel.]

— 1. A conveyed certain land to B.,

who conveyed to C., but remained
in possession, professing to hold as

C.’s tenant. 0. conveyed to the

plaintiff. The defendant claimed
under a purchase at sheriff’s sale,

on an execution against A., and to

be in possession through B., as his

tenant; and he offered to prove
that, having commenced an action

of ejectment against B., the latter

had agreed to become his tenant;

and that the transactions between

A., B., and C. were fraudulent, the
property remaining in A.; which
evidence having been rejected, on
the ground that the defendant
could not rel}" upon B.’s posses-
sion, inasmuch as he was tenant
to C., and had submitted to a dis-

tress for rent at bis instance, the
court granted a new trial.

—

Ten-
nery v. Bur7iham, 298.

By-laio.] — 2. Debt on award
made by arbitrators appointed to

value the plaintiff’s property,
through which the defendants had
by their by-law directed a road to

be made. Held, that the defend-
ants having gone to arbitration,

were estopped from objecting that
the by-law was not averred in the
declaration to have been under
seal. Wilson v. The Municipal
Council of Fort Hope, 405.

3. The plaintiff having put in a
will, in which the testator spoke
of H. as his wife, was not e.stopped

from denying the marriage. George
V. Thomas, 604.

EYIDEJIOE.
See Promissory Notes, 4

—

Con-
siDEiiATioN—Damages—Dower
—Guarantee, 1—Marriage

—

Negligence — New Trial —
Prescription—Eeplevin —Ten-
der-Trespass—USURY—Venue.

Trover for promissory notes 7iot in

defendanfs possession, and 7iot shewn
to have been lost or desBoyed—Sec-

ondary evidence admissible.] — 1.

Trover for promissory notes.

—

The plaintiff, in opening the case,

stated that the notes were left by
the plaintiff with the defendant as

security, and that they had been
given up by him to the makers
improperly, before any demand on
the defendant or refusal on his part

to return them. Held, that no no-

tice to the defendant to produce
was necessary; and (Draper; J.,

dissentiente,') that the plaintiff was



DIGEST OP CASES. m
entitled to prove the contents of

the notes witijout shewing the

originals lost or destroyed, or lay-

ing any foundation for the admis-

sion of secondary evidence. Tilly

V. Fisher, 32.

Evide?ice ofparty to the record re-

jected, he having heard other testi-

mony, 14 & 15 Vic. ch. 66.]—2.

One of several defendants wuis

called as a witness in their and

his own behalf. It appeared that

he had been in court during part

of the examination of another

defendant in the cause, Notice

had been given on a previous day
of the assizes, that parties to the

record wishing to give evidence

must not I’emain in court during

the examination of the other wit-

nesses; the judge therefore re-

jected his evidence, and held, that

he had authority to do so. Winter

v. Mixer et al, 110.

Ejectment—Statute of Limita-

tions—Evidence.']—3. In an action

of ejectment b}^ a son against his

father, the plaintiff claimed under
a deed from the defendant. There
was evidence to shew that since

this deed the defendant had been

more than twenty years in posses-

sion without any recognition of

the plaintiff’s right. The plaintig,

to repel this evidence, attempted

to shew that during a part of that

period the defendant was in pos-

session as agent of his (the plain-

tiff’s) brother, to whom he had

given a lease
;
and among other

evidence he offered a paper in the

defendant’s handwriting, purport-

ing to bo a lease from the plaintiff*

to D. M., his brother, of certain

lands, including the premises in

question, for a p;irt of the lime

during wliich tlio defendant

claimed to have held adversely.

At the foot, but not in the defend-

ant’s writing, was written the

plaintiff’.s name, and the word

“copy.” No proof was offei’cd

I’cspecti ng thi.s paper, except that

it was in the defendant’s hand-

writing. Held, on motion for a

new trial, that such paper should
have been received—Draper, J.,

dissenting. James McQueen v.

Daniel McQueen, 193.

4. Held, that the evidence given-

in this case was sufficient to prove
executorship as against one, if not
as against both defendants. The
Earl of Elgin v. Slawson and Hor-
ner, Executors of Wm .

Swartz, de-

ceased, 289.

Trespass— Evidence— Title.]

—

5. Where in an action of trespass

the plaintiffs at first relied upon a
paper title, which turned out to bo
defective, thej^ were afterwards
allowed to give additional evi-

dence of possession, and go to the
juiy upon that. Boidton et al. v.

Shand, 351.

Collision of vessels—Proof of own-
ership.]—6. In an action on the
case for running down a ship, it

appeared that the plaintiffs, and
no others, were owners of the

vessel at the time of the collision^

and in receipt of the profits; and
that there was a deed of partner-

ship executed by some of the own-
ers, but not by others, which pro-

vided for the mode of transfer.

Held, that the evidence given was
sufficient proof of ownership as

against a wrong-doer; and that it

was not necessary to ])roduco this

deed. Sutherland et al. v. Bethune,
388.

Set off—Defence admissible under
replication of nunquam indehtitatus.]

—7. To a plea of a set-off on a
note, the plaintiff replied nunquam
indehtitatus. Held, that under this

replication he was at liberty to

dispute his liability on the note,
b}' shewing that it was given by
him to the defendant, while they
were In partnership, for the pur-
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pose of raising mone}^ to pay off

a. debt of the firm. Miller v.

Tlmnpson, 391.

Phading—Evidence— Payment
hiLJ court. —8. To an action of

inrlt'litiUiUis assumpsit, defendant
pleaded— 1st. x\s to all but £106
is. ll<i, non assumpsit. 2nd. As
to £28 12s. 6d. parcel, &c., pay-

ment—as to £7t 9s. 5d. residue,

&c., payment into court. Plaintiff

took issue on the drst plea
;

trav-

ersed the payment alleged in the

second
;
and as to the third plea,

took out the money paid into court.

Meld, that it was open to the plain

tiff on the general issue to prove

a charge not covered by the other

pleas
^

and that the defendant,

having sworn that he paid in

nothing on account of that charge,

was precluded from shewing that

the other items which the plaintiff

was entitled to, would not cover

the money paid into court. Tay-

Jar V. Floods 458,

9. In an action of ejectment

upon a sheriff’s sale under
fi. fa.

broiighi against the debtor,' no
evidence need be given of his title,

nor need it be shewn that he

was in possess iofi of the premises.

Moran s. Fattonf^AQ. .g,

16. Vic. ch: 19.]—10. The see-,

ond clause of 16 Yic. ch.. 19, by
which plaintiffs and defendants

may be compelled to attend as

witnesses at. 'the trial, does not.

apply when the parties reside out
of- the jurisdiction. Patchin v
JDaviSf 639. u

EXECUTION. >

See Appeal, 2—Partners & Part-
nership, 2^Sheriff’s Deed,

U *A rent-charge upon land for

the life of the grantee is seizable

by the sheriff under an execution I

against lands. Pougally. Turnbull,

121 .

13 & 14 Vic. ch,. 53, secs. 53,-55,

87, 97.]— 2. The bailiff of a divi-

sion court from which a warrant
of execution issues, has authority
to execute it in any other county
in which the defendant has goods,
Chrysler v. Serpell, 647.

EXECUTOR
See Assets—Evidence, 4—Lands
—Pleading, 5—Verdict, 1

—

VYill, 1.

FI. FA.
See Practice, 3.

EIXTUEES.
A barn, whether affixed to the

soil or not, is, as between vendor
and vendee of the land, a part of

the freehold, and not a personal
chattel for which an action of
trover will lie.

G. died, having a right of pre-

emption to certain lands, his ex-

ecutors disposed of this right to

the plaintiff, who received posses-

sion of the land, and of a barn
which was supposed to be on it.

It turned out, however, that the
barn stood partly on a highway,
and partly on the defendant’s latid.

The defendant removed it, and the
plaintiff brought Trover. J3eW,-

that the action woul^ not lie. Bun-
ndlv. Tupper,AIV ^

'

/PORMEE P^CbVEEY:;;^;:^^
:feee'pLEADiNG,’'6^’'^9^^

FKAtJDS (STATUTE ,OF);‘

Whether agreement not to.be per-1^

formed within a year.]^The fplain-

tiff declared' that one" B^ ,S. on the ,

1st of June, 1839, in consideratioii

that the plaintiff vKOuld conyey to
.

him a certain lot of l^pd, agreed
with the plaintiff “that he, the said

B. S., his executors pr afiministra-:^

tors, would well and sufficiently

provide, furnish, and supply the

plaintiff with good and: suffieient

food
,
board

,
wash i n g, and og, ,

during the term of the natural lif

e

the plaintiff.
’

•

.
Ueld, "not an agree-

;

ment within thp fpu^dff section^Qf
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the Statute of Frauds, as by its

terms it would not necessarily en-

dure beyond a year. Slater v.

Smith ei al., Executors of Smith,
630.

FEAUDULENT DEEDS AND
ASSIGNxMENTS.

Deed of assignment—Provisions

in—Change of possession only of part

of the goods assigned, effect of as to

registration— 12 Vic. eh. 74, 13 &
14 Vic. ch. 62.]—Interpleader

—

The plaintiffs claimed under a deed
of assignment by M., the execu-

tion debtor, to them of all his real

and personal property, upon cer-

tain trusts.—This deed provided
for the payment, in the first place,

to certain privileged creditors of

the sums mentioned
;
and next, to

pay a ratable proportion to the

same creditors of the residue of
their demands; and also a ratable

proportion to all .creditors who
should within two months come
in and execute the deed. There
were also provisions, that if the

trustees should think itadvmable,
and a majority in value of the

creditors signing the deed, should
consent, they might carry on the

business for the benefit of such
creditors, employing .M, for this

purpose,- and making him an al-

lowance: that from time to time
out of the proceeds realized they
might purchase new stock, the

business to be wound up, at all events,

within two years; and that the

trustees might permit M. to use

such portion of his household fur-

niture, for such time, and on such
terms as they should think proper.

The furniture was left in M.’s pos-

session, being used in rooms over
the shop, where he continued to

live. The deed was registered with

the clerk of the county court, but

was not accompanied by an affi-

davit verifying any debt. Held,

first,—that it was properly left to

th e j u ry to say whether they be-

lieved that tlie assignment was in

truth made for the benefit of the
creditors, and that the plaintiffs

had taken possession and were
acting bonafide under it. Secondly,
that none of the provisions above
mentioned could be cotisidered as
illegal, or affording evidence of
fraud. Thirdly, that although the
deed, for want of such registiy as
the acts direct, could have no effect

with respect to the furniture, of
which there had not been an actual
and continued change of posses-
sion, yet that it was not thereby
avoided in toto, or rendered invalid
as to those goods which went into
and remained in possession of the
plaintiffs. Taylor et al. y. Whitte-
more et al., 440. •

GEANT.
Presumption of.~\ — See “Pre-

scription” 1.

GUAEANTEE.
See New Trial, 3,

Guarantee—Evidence—Consider-

ation.~\—1, In an action on the fol-

lowing guarantee—“I do hereby
promise to guarantee the payment
of any sum to S. S. that the arbi-

trators chosen by himself and F, ^:^

& Co,—namely, P. C., J. W., W.
B. W., and J. F., and a fifth p(sr*-o

son to be chosen by them:—may
award to him, the said S. S., in the
arbitration now pending between
the said parties,” dated the 29tli.

of September, 1851—the declara-
tion stated, that, in consideration
that the plaintiff, at the defend-
ant’s request, would leave certain
differences then existing between
the plaintiff and F. S. and P. S.,

to the award of, Ac., the defendant
promised the plaintiff to pay him
any sum that might bo awarded
to him by such arbitrators. A
bond of submission to the above
arbitration was signed by F. S. &
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Co., on the 3rd of October, 1851.

Held, the evidence shewing that

the arbitration was not conclu-

sively agreed upon when the guar-
jlntee was signed, that the guar-

antee sustained the consideration

as alleged, and that the words,
“now pending,” did not neces-

sarily imply a past consideration.

Shaw y. doughell, 117.

Commission—Consideration—Ap-
plication tp add a plea.']—2. As-

.sumpsit on a guarantee. The
declaration stated, that, on, &c., in

consideration that the plaintiffs

...had paid the defendant ffve shill-

ings, and would pay and advance,

at the request of the defendant, to

S. and J. a sum not exceeding
J^1250, the defendant then guar-
anteed and promised the plaintiffs

that S. and JT- would ship to the

I

daintiffs a sufficient quantity of

umber to pay to the plaintiffs the

said sum of £1250 by the sale
' thereof, and that in default of

such shipment by the said S. and
J., the defendant would repay to

the plaintiffs all such sums as they
should advance, not exceeding
£1250. The guarantee produced
was as follows ;

—‘‘Whereas H. H.
& Co., of Albany, have authorized

S. and J., of Houghton, Canada
West, to draw on them to the

amount of S5000; and whereas
the said S. and J. promise and
agree to ship to the said H. H. &
Co. a sufficient quantity of lum-
ber, in the months of May, June,
July, and August next, to pay the

same. How, therefore, ih'consid-

eration of one dollar to mein hand
paid, I hereby guarantee to Messrs.

H. H. & Co., that the lumber shall

go forward agreeably to contract,

and in default of the same, I will

be responsible' to them to the
aniiount of the advances, the same
not ‘exceeding $5000. Held, that

the defendant was not entitled to

credit as against his guarantee for
the gross value of the lumber sent,

but that the plaintiffs were enti-

tled to deduct their charges. Held
also, that the declaration, as to

the statement of the considera-
tion, was sufficiently suppDj*ted by
the proof. Highly et al. v. Cxm-
mings, 222.

HIGHWAY.
See Pleading, 2.

1. Under 12 Yic. ch. 81, a mu-
nicipal council ma}’ convey a high-
way as soon as it is abolished by
their enactment; and it is not
necessary for them to enclose it

so as to prevent persons from pass-

ing.

Held ih^t the council might
stop up the road in this case,

though it was not in contempla-
tion to substitute another for it.

Johnston v. Heesor et al., 101.

2. Semble, a common and public
highway is not an incumbrance
within the meaning of the cove-

nant for quiet enjoyment. Moore
v. Boulton, 140.

3. Municipal councils have au-

thority to close a road, however
long in use. Fisher v. The Aluni-

cipal Council of Vaughan, 492.

Alterntion of road—Circumstances
necessary to authorize conveyance of
old allowance by surveyor—50 G-eo.

III. cA 1, 4 Geo. lY. secs. 2, ch.

10.]— 4. In 1812 a report was
made by J. M., surveyor of high-

ways, reciting an application of
twelve freeholders as required

by 59 Geo. III. ch. I, and stat-

ing that he had “examined the
situation of the land for a new
road in the township of S., lead-

ing from lot 'Ho. 16 in the third

concession across lots Ho. 17 and
18 in the said third concession un-

til it intersects the forty feet road
between 18 and 19; then fol-

loWing the forty feet ' road until

it irttorsects the lane in front of T.
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A.’s house; then across thedifl’or-

ont lots in the third concession

aforesaid, until the said new road

intersects the forty feet road be-

tween Nos. 30 and 31.’' This

report was afterwards allowed by
the Quarter Sessions, as appeared

by a minute indorsed on the report,

and signed by the chairman. P.,

the owner of lot 29, went before

the Sessions to oppose the change
in the road, but withdrew his oppo
sition on being told that ho would
get the old allowance in lieu of the

ground taken from him by the new
road. No conveyance was made
till 1831, when the survejmr of

highways for that year executed a

deed to P. for the old allowance,

which deed was ei^pressed to be

made under the authority of 50
Geo. TIL ch. 1. F., the owner of

the adjoining lot in the second con-

cession, having thrown down the

fences erected by P. to enclose the

old allowance, was sued by him in

trespass,and justified on the ground
that the locus in quo w'as a common
highway. F. then procured P. to

be indicted for obstructing a high-

way, being this same road allow-

ance. Held, that the conviction

could not be supported, for it was
not shewn that an}" order had been
made, or notice given, as required

by 9 Vie. ch. 8. Held, also, (Robin-

son, C. J., dissenticne)

,

that there

was not sufficient in the report, or

the evidence given, to authorize

the surveyor to convey, as it did

not appear that the old allowance
had become unnecessary for a

public highway :—and that the ac-
|

,
tion of trespass could thoi-efore not I

be maintained. Se.mble, that it!

should also have been stated ihatl

the old 1‘oad was one then in use,

for that the surveyor has aiithoi--

ity under the statute only to

convey land ovoj* which thetc

was an actual highway. Purdy v.

Farley and Bcgina v. Purdy, 545.

INCONSISTENCY.
Inconsistent verdicts in different

actions, effect of— Witness.]—Where

in an action of ejectment brought
by a purchaser at sheriff’s sale the

jury had found that the debtor was
living when the fi, fa. bore teste,

and therefore sustained the plain-

tiff’s claim
;
and in a subsequent

action by the debtor’s widow for

dower damages were given for de-

tention, on the ground that the hus-

band died seized, the court refused,

on account of this inconsistency,

to set aside the verdict, which was
not clearly against evidence.

In an action for dower by hus-

band and wife, the wife is a com-
petent witness. Cadman and wife

V. Strong, 591.

INDICTMENT.
See Certiorari.

1. An indictment for receiving

stolen bank notes did not conclude
contra formam statuti : Held, bad.

Regina v. Deane. 464.

2. An indictment for obtaining

money under false pretences must
conclude contraformam statuti, and'

must state to whom the money be-

longed. Regina v. Walker, 465.

Bank bills—Goods and chattels—
Swylusage.'] — 3. An indictment
chai-gingthc prisoner with stealing

bank bills “of the moneys, goods,,

and chattels of one T. B.” was
hold good, as the words “ of the
moneys,goods, and chatlels” might
be rejected as surplusage. Regina
v. Saunders, 544.

INNS.
See Municipal Corporation.m, 2,

INSODYENT AND INSOL:
VENCY.

Insolvent Hebtors' Act, 8 17c. ch.

48, .see. 24— Pleading.'] — To an
action on a pj-ornissory note the

defendant pleaded that after the



666 DIGEST OF CASES.

contracting of the said debt, and
before the commencement of the

suit, a petition for protection from
process was duly, and according to

the form of the statute, presented

by him to a judge of a county
court, and filed in the Insolvent
Court; and that thereupon, after-

wards, and before action brought,

a final oi*der for protection and
distribution was made by, &c.; and
that the said debt, and every part

thereof, was contracted before the

date of the filing of the said peti-

tion in the said Insolvent Court,

The plaintiff replied that the
promise in the declaration men-
tioned was made, and the cause of
action accrued, after the petition

was presented—concluding to the
country. Keld^ on demurrer, re-

plication bad
;
plea good. March

V. Alexander, 435.

INSUEANCE.
Mutual Insurance Company—6;

Wm^ IV. ch. lb, sec. %.—Statement
of title.~\—\, The defendants, in

applying for an insurance with
the plaintiffs, had represented
themselves as owners of an unin-

cumbered estate in fee simple in

the premises to be insured. It

appeared that they were interest-

ed only as mortgages in fee; and
fora less sum than that insured
for. Held, that they ffad not re-

presented their title truly, as' the ‘

statute ' requires, and that they
could not recover on ' the policy.

Brown et dV v. The Gore; BistrUt
Mutual Insurance Company

y

Application to insure —^Policy
avoided by misrepresentatidn of titled

—2, The plaintiff’s application f)r
an insurance with defendants con-
tained the following (^iuestidns and
answers

: Question—“Occupied by
applicant or tenant V Answer—
“tenant,” “ Title by deed, or
how?” d.~“Deed.” “In^

cumbered or not"; if net, say no ?

A.—“No.” The plaintiff after-

wards made affidavit “ that he is

the bona fide owner of the said pro-

perty and of the said policy; that
the said property is not and was
not in any way incumbered by
mortgage or otherwise.” It ap-

peared that the plaintiff was assig-

nee of one J. P., who had a lease

from one M. at a yearly rent, with
a right of purchase at a certain

price: and that there was a mort-
gage from M. to one II. including
the property jnsured. Held, that
(irrespective of the mortgage) the
plaintiff had misrepresented his

title, and could not recover on the
policy. Walroth v. The St. Law-
rence County Mutual Insurance
Company, 525.

INTEELOCUTOEY JUDG-
MENT.

Where interlocutory judgment
had been signed, and a summons

!
to set it aside discharged, and
damages assessed, the court re-

fused to entertain an application

to set aside the declaration for ir-

regularity, on account of its hav-
ing laid the venue in a county
different from that in which the
summons was taken out. -

It is not an inflexible rule, that

on motion to set aside- andnterlo-
cutory judgment, the court will

not receive affidavitsdn contradic-

tion of the general affidavit of
m erits. Wilson vv The Municipal
Council of the Town of Port Hope,
:405. "V

'

,

^ MTEEPLEADEE.
Inierpleader^Trespass maintain’ i

able against the exeeutim emditorf^ : ,

—The claimant of goods; seized, by
accepting an interpleader order,

does not waive his rigHi to bring

ti*espas8 against the' execution

ci-editOr,‘ for seizing and selling

his goods. ’
'

•

'
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A. having seized goods of B.,

which were claimed by C., a

feigned issue was dii’ccted by the

Court of Common Pleas between
A. and C. to try the right. While
this was pending, C. brought an
action of trespass in this Court
against A. for taking the goods,

and cari-ied it down to trial at the

same assizes with the interpleader

issue. The learned Chief Justice,

atNisiPrius, refused to direct a

nonsuit on the ground that such

action could not be maintained
during the pendency of the feigned

issue, and the plaintiff having suc-

ceeded on that issue, and having
established a claim to damages in

this action, was held clearly

entitled to retain his verdict. But
semhle, that such suit should not

have been brought until the de-

cision of the interpleader order,

and that the defendant might have
obtained a stay of proceedings on
application to the proper court.

—

Cotton V. Stokes, 262.

JUEISDICTION.
Ofcourt over resolutions of muni-

cipal councils.']—See “Municipal
Corporations,” 1.

LANDLORD AND TENANT.
See Estoppel, L—Repleven.

LANDS.
See Pleading, 5.

5 Qeo. II. ch. 7-—Lands assets

for unliquidated damages.]—Under
5 Gep‘ II. ch. 7, lands are assets in

the hands of executors for the pay-
ment of unliquidated damages in

an action of covenant, and not
merely for debts. Sickles v. As-
selstine e.t al., Executors of John
Snyder, deceased, 203.

LAND SALES ACT.
See Receipt.

The agent for disposing of the

Indian Lands on the Grand River
does not come under the designa-

tion of a district agent of the

Commissioner of Crown Lands, so

as to entitle j)urchasei\s holding

his certificate to the benefit of the

provisions in the Land Rale Acts.

Young etjil. v. Scobie, 372.

LARCENY.
See Indictment.

LEASE.
See Assignment, 1. — Registra-

tion.

Lease

—

Construction of, as top>ay-

ment of rent.]—A. leased certain

premises to B., to hold, from the

15th of September, 1846, for six

years, at a yearly rent; the first

payment to be made on the 1st of

March, 1848, and the succeeding

3 early payments to be made on
the first day of March during the

lease. Bobinson, C. J., considered

that the rent for the sixth year fell

due at the expiration of the last

year’s occupation, viz., on the 1st

of September, 1852. Burns, J.,

was of opinion that the last year’s

rent should be accelerated, and
therefore that two years’ rent

were due on the 1st of March,
1852. Neal v. Scott, 361.

LIBEL AND SLANDER.
Libel^ Immaterial variance.]

—

1. The libel as set out in the de-

claration was as follows :
“ Wo

had thought that the hellish

malignity and murderous disposi-

tion which the tory party had
been accustomed to exhibit in past
times, would not bo witnessed in

the election contests of the present
day. We supposed that they had
become aware of the fact, A'c. The
last sentence as pi-oved was, “ We
supposed that they had by this

time become aware of the fact.”

Held, that the variance was imma-
terial. Smiley v. AlcBougall, 113.

Slander.]—2. Held, that the
declaration charged a good cause
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of action, and with sufficient cer-

tai nt}^ Miller v. Houghton, 348.

LIMITS.

Recognizance of bail to the limits,

howforfeited.~\—Where a defendant
on bail to the limits has broken
his recopfnizance, it is no defence

that he was informed and believed

that the place he went to was
within his limits^ unless it can be

shewn that such was the general

impression, or that the boundaiy
was disputed. Hedden v. Gregory
et al 334.

LIMITATIONS (STATUTE OF.)

See Evidence, 3

—

Ordinance.

Statute of Limitations— Whether
'plaintiff relieved from, by issuing of

first writ, though defendant not

served—Right of plaintiff to credit

a set-off against items barred—
Effect of omission of proviso in 13

14 Vic. ch. 61—Retrospective oper-

ation of that act.']— 1. Where an
action for services rendered was
commenced by writ of summons,
which was succeeded by an alias

and pluries writ, each of which
was placed in the sheriffs hands,

but not served or intended to be

served, and the defendant was
afterwards served with an alias

pluries summons, it was held at

Nisi Prius that the Statute of
Limitations would bar only such
demands as had accrued six years
before the issuing of the first pro-

cess.

The plaintiff wrote to the defen-

dant, who had a demand against

one C,, sa}^’ ng that C. had asked
him to settle the claim with the
defendant, and requested him,
therefore, to charge it to his (the

plaintiff’s) account. It was not
proved that any account had been
rendered by the defendant, in

which he took credit to himself
for this as a payment on any par-

ticular account. Held, that this

must be considered merely as an
item of set-off, and not as a pay-
ment; and, therefore, that the
plaintiff was not entitled to credit
it as a payment of that part of his

demand which was barred by the
statute. Semble, that the omission
in our act 13 & 14Yic. ch. Gl, sec.

1, of the proviso which is con-
tained in sec. 1, of the English
stat. 9 Geo. lY., ch. 14. will not
operate to take away from the
fact of payment any effect which
it would have had before.

The statute 13 & 14 Yic., ch. 61,

has a retrospective effect. Notman
V. Crooks, 105.

13 & 14 Yic. ch. 61, retrospective

effect of— Objection allowed, not

taken at the trial.]—2. The plain-

tiff sued, in 1849, on a debt which
accrued more than six years ber

fore. A new trial was granted in

1850, but the second trial was de-

layed until 1852. Held, that the
13 & 14 Yic. ch. 61, which came
into operation in January, 1852,
precluded him from recovering on
a verbal promise. The Court
under the circumstances allowed
the defendant to claim the benefit

of that statute, though he had not
insisted upon it at the trial, but
had objected to the sufficiency of

the evidence on other grounds.
Grantham v. Powell, 306.

Ejectment—Statute of Limita-
tions—Evidence—Dispossession.]

—

3. One Lee, in 1822, obtained a
patent for a lot of land on which
he had previously lived for several

years; but before the patent issued

he had removed to another part of
the country. After his removal
one M. made some agreement
with him to purchase the lot, and
went up and lived on it till 1823,

when he died. M.’s wife, suon
after his death, disposed of the

place, or her right in it to W. B.,
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the defendant’s father, who occu-

pied the adjoining lot. It did not

appear that M. ever had any inter-

est bej^ond an agreement to pur-

chase, or what were the conditions

of his agreement, or what his wife

received from W. B., or that she

gave him a writing of any sort.

W. B. built a house on the lot,

which was occupied by himself,

bis widow and sons, in succession,

until 1825, after which it remained
vacant. The defendant lived on
the lot adjoining, and there was
conflicting testimony as to the
nature of the possession held, and
the acts of ownership exercised by
him, over the land in question, up
to the time of this action.. The
above facts were relied on as enti-

tling him under the Statute of

Limitations.—The plaintiff prove d
that in 1824: Lee conveyed, to S.,

her husband, under whom she
claimed as devisee, that S. had
gone twice expressly to See the

land, in 1830 and 1832, bn each
occasion taking with him persons
to whom he proposed to sell that

on the first visit they saw the de-

fendant, who made no objection

when told by S. that he had come
to take possession, and that he
was going to sell the property;

that on the second visit the defen-

dant agreed to purchase the land
from S., but afterwards failed in

the payments which he had
promised to make. Beld, that

the tenancy by the defendant up
to 1830 could be considered only
as a tenancy at will, as the widow
of M, under whom ho claimed,
could, for all that appeared, have
given no better right; and that the

entry in 1830 was sufficient to

determine the will
;
that the de-

fendant’s agreement to purchase
in 1832 constituted a new tenancy
ad will, and the statute began to

run at the expiration of a year

from that time, that it should
have been loft to the jury to say
whether, under the evidence, the

possession held by the defendant
was of that constant and visible

kind which would bo sufficient

under the statute. And semble,

that the plaintiff was,at all events,

entitled to a verdict; for either S.

was never in possession in respect

to the patent under which he
claimed, and therefore could not
be said to have become dispos-

sessed, in which case the statute

never began to run against him;
or, if in possession at all, it must
have been by virtue of his actual

entry in
, 1830 and 1832, since

which, times twenty years had not

elapsed. Doe. dem. Shepherd
Bayley,^V). :

Proviso in 4 JVm. TV. eh, 1, sec,

17.]—4. A person holding a bond
:^or a deed from the patentee of the
crown is net so entitled to the
land,” that his knowledge of an
adverse possession for more than
twenty years will take the case

out of the proviso in 4 Wm, lY.
ch, 1, sec. 17. Johnson et al v,

McKenna, 520.

MAIL.
See Tolls.

MALICIOUS AEEEST.
Malicious arrest—probable cause

— Perverse verdict.'] — Case for

malicious arrest—The defendant
gave abundance of evidence to

shew reasonable cause for believ-

ing that the plaintiff was about to

leave the country. The learned
judge left it to the jury to say
whether they believed that the
defendant received the informa-
tion stated to have been given, and
whether he thought it to be true
that the plaintitf was about to

leave the province. Held, that the
jury should have been told that the
plaintiff had not proved a want of
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probable cause. Smith v. McKay

^

412.

Held, that upon the evidence

this case should not have been
given to the jury as one in which
they had a duty to perform,
which might lead them to find a

verdict one way or the other
;
but

that it should have been ruled by
the learned judge that the case

failed, for that probable cause was
shewn to his satisfaction, of which
the law required that he should

be the judge. Smith v. McKay,
613.

MANDAMUS.
See Taxes.

MAREIAGE.
Evidence of Marriage—Illegiti-

macy—Presumption rebuttedf\-—A.

presumption of marriage arising

from reputation may be rebutted

by proof that the woman formerly
lived with another man in such a

manner as to raise the same pre-

sumption of marriage with him.
George V, Thomas, 604.

MASTER AND SERVANT.
Yearly hiring—Servant leaving

without consent!]—When a person

hired by the year departs without
consent before the year is up, he

forfeits his wages; and it is im-

portant that this law should be

enforced. Where the plaintiff had
taken such a course, and after-

wards sued for his wages, and a

verdict was given in his favor for

£25, the court granted a new trial

without costs, though it appeared
that the defendant had offered him
that sum to settle the suit. Blake
V. Shaw, 180.

MONEY PAID,
Money paid to defendant's use—

When maintainable,] — A ca, sa,

against the defendant in this suit

was given to the deputy sheriff,

and a warrant made to the plain-

tiff, a bailiff^ to execute it; he

arrested both defendants, and one
escaped on his way to the gaol.

—

The sheriff suel his deputy, who
recovered over against the bailiff,

and the bailiff then suQd both de-

fendants as for money paid to

their use. A nonsuit was directed

on the ground that the payment
by the sheriff satisfied the plaintiff

in the original suit, and therefore

this plaintiff could not recover as

for money paid to the use of the

defendants, because their debt was
satisfied before. JTeld, that the

nonsuit on this ground was wrong,
Queere, however, whether under
the facts proved an assent to the

payment could be implied on the

part of both defendants, so as to

sustain this action. Sumner v,

Kirkpatrick and Campbell, 483.

MORTGAGE.
See Chattel Mortgages—Regis-

tration,

MUNICIPAL CORPORATIONS.
See By-Law. — Clerk op the
Peace.—Highway.— Prescott
& Russell (United Counties
OP.—Registry Offices—Taxes
—Town Councillors,

Illegal resolution, acted upon and
therefore not rescinded.]— 1, The
court refused to rescind a resolu-

tion of a municipal council, auth-

orizing the reeve of the township
to draw a draft on the treasurer in

favour of certain members of the

council, for their services as such

up to the 13th of August, 1851

—

because such resolution was spent

and inoperative; and therefore,

although illegal, no object could

be gained, or redress afforded by
setting it aside. Daniels v. The

Municipal Council of the Township

of Burford, 478.

Rules for regulation of inns—
Authority of Municipal Council.]

—

2, Upon motion to quash the fq!-’

lowing rules prescribed in a by-
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law:—6. “Every inn-keeper shall

shut up his bar-room, the outer as

well as the inner doors, each night

at eleven o’clock, and keep them
closed during the night, except on
Saturday night, when they shall

be closed at the same hour, and
not opened again until four o’clock

on Monday morning, except for

the en trance of himself or servant

—during which time no spirituous or

intoxicating liquors are to he sold or

furnished to any one'' “ 7. If any
dispute shall arise between the
guests and the inn-keeper, it shall

be referred to any justice of the
peace, whose decision shall be
final as to the quantum of the
charge by his verbal order.” Held,
that the Municipal Council had no
power to make the order as to

spirituous or intoxicating liquors

contained in the sixth rule, and
that the seventh rule was also an
enactment beyond their authority.

Baker v. The C. of Paris, 621.

NE&LIGENOE.
See Promissory Notes, 1.

Action by carriers against stage

coachJ]—Held, in this case, that
negligence and improper conduct
were sufficiently shewn by the
evidence. Gunn v. Hickson et al.,

461.

NEW TEIAL.
See Master and Servant.

Neio trial—Costs of, where verdict

perverse.']— 1. When the question

for trial depends upon established

rules of law, and the juiy, being
proper!}^ directed, give a verdict

in opposition to the charge, the
party injured is entitled to a now
trial without costs. Logan v. Ilyan,

15.

2. The court, under the circum-
stances of this case—thn pleadings
having been before them on do-

'

murror— refused a new trial, with
|

a view to an amendment of the

pleadings. McKechnie et al. v.

MeKeyes, SI.

8. The court, under the circum-
stances of the case, and facts

shewn on the affidavits, refused a
new trial, in order to allow the de-

fendant to put in a plea of dis-

charge, on the ground ofextension
of time given to the principals.

Highy et al. v. Cummings, 223.

Malicious arrest—Perverse ver-

dict.]—

L

Second new trial grant-

ed, a verdict having been twice
perversely rendered for the plain

tiff. Smith V. McKay, 412.

5. The court refused to disturb

a verdict for the defendant, though
the plaintiff was strictly entitled

to nominal damages. Curtis and
Wife V. Jarvis, 46Y.

,
6. Second new trial granted, a

verdict having been twice found
against an officer of the Court of
Chancery on insufficient evidence.

Sutherland v. Black, 515.

Malicious arrest— Three perverse

verdicts.]—7. In an action for

malicious arrest the Court granted
a third new trial, three verdicts

having been perversely rendered
against the defendant. Smith v.

McKay, 613.

NISI PEIUS.
See Amendment.

NOTICE.
By bank, to guard against respon-

sibility, effect of.]—See “Promis-
sory Notes,” 1.

NOTICE OE ACTION.
Notice of action— Tteplevin.]— 1.

The statute 14 k 15 Vic. ch. 54,

requiring notice of action, does
not extend to actions of replevin.

Semble, that the plea of non cepit

cannot be considered as the general
issue in replevin; and, therefore,

I

that if a notice of action had been
necessary in this case, the want of

1
it could not have been taken advau-
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tage of under this plea. Folger et

al. V. Mintoriy 423.

Notice of action—13 & 15 Vic.

cli. 54, effect of.] — 2. Quaere,

whether the 14 & 15 Yic. ch. 54,

can be applied against a plaintiff

in any case where the officer pro-

tected by the act had no such pro*

tection before, and where the act

was enmmitted by him before the
statute was passed, This question
was raised, but not decided, as it

'appeared that the defence was not
admissable — the plea of nst

guilty” not being marked by
statute.” White v. Clarke, 490.

This same point has been again-^brought
up in this case, and decided (August 30th)
in the negative ; Draper, J., dissenting.

NOTICETOPRODUCE.
See Evidence, 1.

NUL TIEL RECOKD.
Nul tiel record .~\—A defendant

imassumpsit pleaded in abatement
a former action pending, and the
plaintiff replied nul tiel record.

The declaration in the first action

contained only a count for money
had and received

;
in the second a

count on an account stated was
added. that the roplication

was not supported, and thut the

defendant was entitled to judg-

ment. Bain v. Bain, 572.

ORDNANCE.
Officers of Ordnance, limitation of

actions against.~\—Actions against

the officers of Her Majesty’s Ord-
nance, as incorporated under 7
Yic. ch. 11, arc subject to the lim-

itation provided for in 8 Geo. lY.
ch. 1. JJenaut v. The Principal

Officers of Tier Majesty's Ordnance,
189.

OWNERSHIP.
.. .Proof off]—See “Evidence,” 6.

PARTITION.
Application for partition~2 W.

lY. ch. 35, sec. 6.]— 1. Where the
property was not indivisible in its

nature, consisting of several lots

of land, but the freeholders return-

ed that it was desirable that no
division should take place, but that

the whole should be taken by one
of the parties entitled

;
or other-

wise, sold, there being more than
eighteen claimants

;
the court ap-

proved of the return. Inre Dennie
etal, applying for partition, 104.

Time for service of notice.')—2, A
writ of partition cannot be ordered
unless notice has been given forty

clear days before the term
;
there-

fore, where the service was made
on the 21st of July, and the term
began on the 30th of August, it

was held insufficient, hire Loney,
applying for partition, 305.

PARTNERS & PARTNERSHIP.
Fraudulent sede of partnership

effects by one partner—Trover by co-

partner against thevendee.1—\.,0\iQ

of two partners may recover in

trover the. value of partnership

goods from the vendee of his co-

partner, where there ,hae been, a’

fraudulent collusion between, the

vendor and vendee
;
but each part-

ner has a power of sale over the

effects of the firm, and the mere
omission of the vendor to consult

his co-partner is no ground of fraud

as against the vendee. .Held, there-

fore, that in this case the plaintiff

could not recover the value of the

partnership, goods. Fox v. Rose,

16.

Partnership—Ft. fa.—Buty of

sheriff The sheriff. On a writ

of fi. fa. against B., one of a firm,

seized his share of the partner-

ship property. B.’s partner and
D. R. & Co. notified the sheriff

not to sell, and before any sale

had been made. D; R. & Go.

placed in his hands an execution
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agaiost the firm. Upon this last

writ the sheriff sold the whole of

the partnership effects, which real-

ized only a small part of the claim;

and to the first writ he returned

nulla bona. B. had do property

except his interest in the firm; and
it was admitted that when the

first writ was delivered to the

sheriff the partnership effects were
insufficient to meet their debts.

JSeld, that the sheriff was not

liable for a false return to the

first writ, even for nominal dam-
ages. Jblintoff V. Dickson^ 428.

PAYMENT.
See Limitations (Statute of)

—

Money Paid.

PAYMENT INTO COUET.
See Evidence.

PENALTY.
Sum in which parties to an agree-

ment were mutually bound, held a
penalty, not liquidated damages .']

—

1.

The plaintiff and the defendant
entered into an agreement, by
which the defendant was to build

for the plaintiff a grist mill, ac-

cording to certain specifications,

for the sum of £1150; ‘‘and for

the true and faithful performance
of all and every of the covenants
and agreements above mentioned,
the parties to those presents bind
themselves, each unto the other,

in the penal sum of two hundred and
fifty pounes currency, as fixed and
settled damages to be paid by the

failing party." Held, that the sum
of £250 was a penalty and not
liquidated damages, and that it

could not, therefore, bo made the
subject of set-off. Brown v Tag-
gart, 183.

2.

Sum stipulated to bo paid per
week for delay in completion of
building agreement, held liqui-

dated damages, not a penalty.
Gilmour v. Hall & Platt, 309

43

PLEADING.

See Agreement, 2. — Assets. —
Promissory Notes, 3.

—

Evi-
dence, 7, 8. — Guarantee. —
Insolvent and Insolvency.

—

Notice of Action.— Nultiel
Eecord.— Prescription. — Ee-
COGNIZANCE.—EePLEYIN.

Bond for administration of intes-

tate's effects—Pleas to action on^

—

1. Debt on an administration bond
—breaches assigned in the declara-

tion. Pleas—1. That the 1st

of November, 1833 (the day named
in the condition on which the ad-

ministrators were to render their

account, to wit, on, &c., and as soon
as they reasonably could the ad-

ministrators rendered a just and
full account, which was allowed
by the Judge of the Surrogate
Court. 2. Performance generally.

3.

That on the 1st of November,
1883, there was no sitting of the

Surrogate Court to which the ad-

ministrators could have rendered
their account. Held, on demurrer,
pleas bad. The Earl of Elgin v.

Crosby, 97.

Highway—Bight of Municipal
Council to stop up, and to convey—
Pleadmg.]—2. To an action for ob-

structing a highway, the defend-

ants pleaded, admitting that there

was once a legally established

highway through the locus in quo,

but averring that before the ob-

struction complained of it had
ceased to be a highway, in conse-

quence of certain proceedings

taken by the municipal council of

the township, and which were set

out in the plea. Held, as to matters

stated as inducement in such plea,

that it was unnecessary to negative

the fact of the road passing through
ordnance property, or that it was
within the limits of any village,

town, or city; and that the munici-
pal council was sufficiently dosig-

10 U. 0. Q, B.
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nated as “ the municipality, John-

ston V. Reesor^ Johnston et al., 101,

Action on covenant for quiet enjoy-

ment,']—3. The plaintiff sued the

defendant on the usual covenant
for quiet enjoyment contained in a

deed, alleging as a breach that be-

fore the conveyance there was, and
still is, a common and public

highway over a portion of the land

conveyed. Ueld^ on demurrer, de-

claration bad; for the exception

in the covenant for title of any
limitation, proviso or condition,

contained in the original grant
from the crown, extends equally

to the covenant for quiet enjoy-

ment, and it was not averred that

no highway was reserved in the

original grant. Moore v Boulton,

140.

Set-off — Pleading-] — 4. The
plaintiff and defendant entered

into an agreement by which the

defendant was to build for the
plaintiff a grist mill, according to

certain specifications, for the sum
of£1150; “ and for the true and
faithful performance of all and
every of the covenants and agree-

ments above mentioned, the parties

to these presents bind themselves,

each unto the other, in the penal

sum of two hundred and fifty

pounds, currency, as fixed and set-

tled damages to .
be paid by the

failing party.” The defendant,

after setting out the agreement,
averred that he had built and
finished the mill as he had con-

tracted to do, and that the plaintiff

was indebted to him in the price

agreed upon to be paid. In reply,

the plaintiff merely traversed that

the defendant had so built and fin-

ished the mill, and, on demurrer,
the replication was held bad.

Brown v. Taggart, 183,

5, To an action on a covenant
for title by the assignee of the

bargainee against the executors of

the covenantor, the defendants^
pleaded that they had fully ad-

ministered all the testator’s goods.
The plaintiffs replied, lands re-

maining as assets in the hands
of the defendants, liable to be
seized and sold to satisfy the dam-
ages sustained by reason of the
breach of covenant declared upon:
The defendants rejoined, that they
had fully administered all the
lands of the testator which had
come to their hands, and that they
had not at the commencement of
this suit, or at any time since, any
lands, &c., which were of the tes-

tator at the time of his death, in

the defendants’ hands, as execu-

tors to be administered. The
plaintiffs demurred to the re-

joinder, which was held clearly

bad. The replication, being ex-

cepted to, was upheld on the auth-

ority of Gardiner v. Gardiner, 2
O. S. 520. [Draper, J., yield-

ed to the authority of that

and other cases decided in this

court, and therefore concurred in

the judgment, though he consider-

ed the replication bad, for the

reasons stated.] Sickles v, Assel-

stine et al,, Executors of John
Snyder, deceased, 208. .

^

Bond — Condition— Necessity of
request— Prior action in county

court — Demurrer.]— 6. Debt on
bond, conditioned that the defend-

ant should ‘‘pay to the plaintiff

£43 15s. in building stone, at 15s.

per cord, to be delivered for that

sum in the town of Hamilton,

such times and in such places as

should be required by the^plaintiff:

twenty cords to be delivei’ed by
the 2dth of September then next,

and the remainder in one year.”

The defendant pleaded, that from
the making of the bond until the

expiration of one year, he had
always been ready and willing to

deliver the said stone at such
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times and places as should bo re-

quired the plaintiff, &c.
;
yet

that the plaintift did not, witlnn

one j
ear from the date of the

bond, require him to deliver the

said stone or any part thereof.

Jtfeld^ on demurrer, that the plea

offered a good defence. In a second

plea, the defendant averred that

the plaintiff had sued him in a

county court for the same cause of

action as in this suit; and set out

the proceedings there, which shew-

ed that a plea in substance the

same as that above mentioned was
pleaded, and another precisely the

same; that the plaintiff replied to

the first of these pleas, and demur-
red to the second

;
and that the

defendant demurred to the plain-

tiff’s replication, and had judgment
on both demurrers. To this plea

the plaintiff replied, that the judg-

ment recovered in the county court

was upon points of form, and not

on the merits, and offered to verify

this by the record. The defendant

demurred to this replication, and
it was held bad; the effect of the

judgment against /he plaintiff’s

demurrer being to shew that the

plea was a good defence. Stinson

V. Bi'cinigan, 210.

Debt— Pleading — Certainty —
Agreement — Plea objected to as

amounting to the general /sswe.]—
7. Debt for work and labour. The
defendants pleaded, as to part of
the sum demanded, that the work
was done and materials provided
under a certain contract between
the plaintiffs and defendants, by
which it was agreed that in case

all the work should not be done on
the day appointed in the agreo-

raent therefor—^towit, on the [.5tli

of February, 1851— tlie plaintiffs

would permit the defendants to

deduct and retain the sum of £6
per week from the money agreed

j

xipon to bo paid for every week •

beyond tlie time allowed
;
that the

plaintiffs did not complete tho

work until thirty weeks had
elapsed beyond tho time appointed,
wherefore the defendants became
entitled to deduct a sum exceeding
that in the introductory part of
tho plea mentioned. Held, on de-

murrer, plea bad, for the different

reasons given by the court. Worth-
ington et al v. The Municipal
Council of the County of Tlaldimand,

217.

Covenant—Agreement to construct

road-bed of railway—Assignment of
breaches — Pemurrer—Certainty—
Engineer's certificate—Necessityfor
statement of name—Dismissal of
contractors, how gAeadedj]— 8. The
plaintiffs sued in covenant, on an
agreement by which they had con-
tracted to construct for the defen-

dants the road-bed on a certain
section of a line of railway. It was
provided that the whole should be
in strict conformity with the
specifications of tho defendants’
chief engineer

;
that the payments

stipulated for should bo made upon
his written certificate; that in cer-

tain events ho should have power
in'bis discretion to taffe the work
out of the plaintiff’s hands, and to

re-let tho same to others at the
plaintiffs’ expense

—

in which case
the plaintiffs should forfeit all

moneys duo to them on account of
tho contract. Specifications were
added of the manner in which ihc
several kinds of work should be
performed, in which it was ex-

pressed that tho foundation should
bo as of such description as the
work should require, and might in

some cases be const nic led b}"

! means of piles driven in and a,r-
'

1‘anged according to tho direction
of tho engineer. In a copy of
prices annexed to the agreement,
and which had been accepted hy
tho plaintiffs, one item was “Price
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for piling—Piling in foundations,

per lineal foot, 30 cents.”

In assigning the first nine

breaches the plaintiffs averred

th^ityaltliough they did, &c., drive

certain large quantities of piles, to

wit, (setting out the number in

lineal feet, and although the chief

engineer did, before taking the

work! ng out ofthe plaintiffs’ hands,

to wit, on, &c., by his written cer-

tificate, specify the amount of the

said piling, yet thatthe defendants
had not paid therefor according to

the rates agreed on. Reld^ on de-

murrer, that these breaches were
not well assigned, for the following

reasons;— 1. That as the plaintiffs

averred that the engineer had
taken the work's out of their

hands, and as, under the agreement
they had thereby, forfeited all

claim, they should also have shewn
that their dismissal did not arise

from any fault on their part. 2.

That it should have been averred

that the quantity of piling done
entitled the plaintiffs to a certain

specified sum, and the non-pay-

ment of that sum should have
been stated as a breach

;
also

that the piling should have been

shewn to have been done in

‘‘ Piling in foundations,” as it was
only for such piling that any price

was specified. 3. That the fiict of

the engineer having given his cer-

tificate, being a material fact,

should have been stated positively,

and not merely by way of recital

:

and the name of the engineer

should have been given.

For a tenth breach VaQ plaintiffs

averred, that after the agreement,
certain explanations, plans, &c„
became necessary to enable them
to carry on the work, but that the
engineer, though requested, re-

fused to furnish the same. Held
bad

;
for, as the declaration shew-

ed that certain specifications were

annexed to the contract, according
to which the plaintiffs were to
construct the work, it should have
been shewn in respect to what part
or description of the work they re-

quired additional directions : and
also that the name of the engineer
should have been stated.

^

an eleventh breach the plain-
tiffs averred, that after they had
commenced the work according to
the agreement, and while they
were carrying on the same, the de-
fendants wrongfullj^ and unlaw-
fully ordered them not to proceed,
and then whollj" dismissed them.
Held, not necessary to shew a
more formal dismissal. Moore et

al. V. The Great 'Western Railway
Company, 2.

Former recovery—Pleading
When a former recovery is plead-
ed, and the action is of such a
nature that it cannot be discover-
ed from the record whether the
same demand was in question, the
plaintiff is not obliged to new as-

sign, but may deny the identity
of the cause of action. Beasley v.

Beasley, 367.

Action for false return—Plead-
ing.'] — 10. Action against the
sheriff for a false return of nulla

bona to a fi. fa. against M.—The
defendant pleaded that he as

sheriff did take in execution goods
and chattels of the said M., under
and by virtue of the said writ; and
did levy thereout the moneys in-

dorsed thereon, as ho was com-
manded. Held, on demurrer, plea
bad, as admitting the plaintiff’s

cause of action. Tyson v. Jarvis.

378.

Trespass—Plea justifying under
void ca. sa.—Replication to.]—11.

When a pleading concludes with
verification by record, it is not re-

quisite to give a day for inspec-

tion, this being unnecessary until

the record is denied. In an action
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of trespass the defendants justidtd

under a ca. sa., and the plaintitl's

replied that the judgment on
which the writ issued was for a

sum less than £10, exclusive of

costs, “ wherefore the said writ of

ca, sa. was and is void,” Held, on
demurrer, that it was unnecessary

to aver that the writ was set aside,

for the replication shewed it to

have been not merely irregular

but illegal and void. Ley v.

Louden and Dempsey, SSO.

Bond—Pleading—Former recov-

eryd\— 12. Debt on . bond. Plea—

•

A former action on the same bond
in a county court, in which the de-

fendant obtained judgment. Repli-

cation—that the. breaches in this

action, and the damages claimed,

are different from those in the

former action. In the first suit,

so appeared from this plea, no
breach was assigned, but the non-

payment of the penalty. Held, on
demurrer, replication bad

;
for the

plaintiff having had judgment
against him that he should be
barred in his action on the bond,

was precluded from suing again
on it. Stinson v. Branigan, 402.

Prescription — Pleading. — 13.

To an action on the case for pen-

ning back water so as to overflow
the plaintiff’s land, a plea of pre-

scription was held bad— 1st, for

claiming the light by user for

twenty years before action

brought, instead of next before,

2ndly, As claiming only a right to

erect a dam of a certain height,

without applying such defence to

the itijury complained of or ad-

mitting the injury. Haley v. En-
nis et al, 404.

Covenant for title—Plea to—De-
murrer.']— 14, To an action on the

covenants for title and right to

convey in a deed of bargain and
Bale, the def'ondant ploadetl that

one J. G. was seized in fee, and

m
had good right to convey, and
did convey to the defendant, by
means whereof all the estate

and title of the said J. C. be-

came vested in the defendant,

and the defendant thereb}'’ be-

came, and until the making of
the indenture declared upon con-

tinued to be, seized of as great an
estate as the said J. C.—Yerifica-

tion. Held, on demurrer, plea

bad; as being only an argumenta-
tive assertion of the defendant’s

title; and that the defendant
should have averred directly that

he himself was seized, and need
not have set out a derivative title.

Shanahan v. Sheerin, 600.

POSSESSION.
See Assignment, 2.—Evidence, 5.

—^Fraudulent Deeds and As-
signments.—Limitations (Stat-

ute OF,) 3.

PEACTICE.
See Administration.—Afeidavit.
—Amendment.—Appeal. — Ar-
rest, 2.—Attorney.—By-Law.
—Elections.—Evidence, 2, 10,

—Interlocutory Judgment.—
Limitations (Statute of, 2.)—
Municipal Corporations, 1.

—

New Trial.

1. Where an order is of such a

nature that no one is prejudiced by
delay in serving it, such delay is

no ground for setting the order

aside.— Wilkes et al. v. McMillan,
293.

Practice. — Aggdication for dis-

charge from ca. sa. refused on ac-

count of delay .]—2. The defendant
was arrested on a ca. sa.—It ap-

peared that the officer who made
the a nest had no warrant from
(he sheriff, though he assured the

))laintiff that ho had authority to

act.—’Phe defendant brought tres-

pass against the plain! id, and
asscBHCtl damages. After such
assessment, aftergiving bail to the



678 DIGEST OE CASES.

limits, and nearly two montlis

after the arrest, be applied to be

discharged, and to have the bail

bond cancelled. The court, under
these curcumstances, refused the

app 1 i ca t io n . Kirby v. Henry Finkle

and John Finkle^ 365.

Crown Office—Fractice.y-^. The
court refused a rule to set aside a

flffia. because issued by the officer

at his own house before office

hours, llolker et al. v. Fuller, 477.

Amendment.'\ — 4. Where the

plaintiffs, on demurrer to their re-

plication, had obtained leave to

reply de novo, but from some mis-

understanding omitted to do so in

time, and judgment was pronoun-
ced on the demurrer, though not

entered
;
the court allowed them

to reply de novo, on application

made in the term after the judgment.

McDougall et al. v. Fish, 602.

Practice—Order in Chambersput-
ting off trial, Application to court to

review.']— 5. The court will some-

times grant relief against an order

in chambers, b}" rescinding any
part of it which may be unjust or

irregular
;
but they will not add to

the terms of a conditional order

which has already been acted

upon.
A short time before the assizes at

Kingston, the defendant obtained

from a judge in chambers at To-

ronto, a summons to put off the

trial. The plaintiff’s agent (the

plaintiff being an attorney), was
obliged to obtain delay, to com-
municate with his principal, who,
in the meantime, incurred costs in

preparing for trial. The order

was afterwards granted on terms
of paying only the costs of the appli-

cation, and the defendant acted

upon it by getting the trial post-

poned. The defendant had given

no notice to the plaintiff of his in-

tention to move. The court re-

fused to alter the terms of the

order, so as to compel the defen-

dant to paj’’ the plaintiff’s costs of
preparing for trial while in ignor-

ance of it though they were of opin-
ion that it would have been more
fair to have exacted the payment
of such costs on granting the order

Applications to postpone trial in

outer counties should not be en-

tertained in chambers at Toronto
when the assizes are just coming
on. McKenzie v. Stewart, 634.

Application for order on Sheriff to

make a deed to purchaser.]—6. The
court refused to interfere summar-
ily to compel the sheriff to make a
deed of a lot sold by him under
execution, where it appeared that

he had been advised not to com-
plete the sale on account of an
irregularity in the advertisement

;

and that the same land, on being
again advertised and exposed to

sale under a subsequent writ,

brought a price far exceeding that

for which it had been purchased
by the applicant. In re Charles

Montgomery Campbell and Muttan,

Sheriff, 641.

PKESCOTT AND EUSSELL
(UNITED COUNTIES OF).

Counties of Prescott and Bussell—
Bate imposed for erection of registry

office.]—The Municipal Council of

Prescott and EusSell passed a by-

law to raise a sum of money for

building a registry office in the

connt}^ of Eussell
;

and they
enacted that the rate should be
levied only on the townships com-
posing that county. This by-law
was quashed, on the ground that

as the office when built would con-

tinue the property of the united

counties, until a separation should

take place, the expense of erecting

it must be borne by both counties

in common. Smith v. The Munici-

pal Council of the United Counties of

Prescott and Bussell, 282.
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PEESCEIPTIOK
See Pleading, 13.

Obstruction of water-course—De-
nial of right' to natural flow of the

water, evidence under—Plea of pre-

scriptive right to obstruct the water
to any extent necessnry for working

mills, not supported by the evidence—
Questions arising under such plea—
Presumption of grant—Effect and
object of Prescription Act.~\— 1.

Case for obstruction of water-
course. The declaration stated

that the plaintifts were lawfully
possessed of a certain close, to-

gether with a woollen mill and
manufactory,upon a certain water-

course, and were entitled to have
the said water-course flow in its

usual and proper course to their

mill, to supply the same with
water,* and they complained that
the defendant had wrongfully pen-
ned back the water, and prevented
it from running in its natural

course to their close and mill. The
defendant pleaded, Srdlj^, by
denying the right of the plain-

tiffs to the natural flow of the
stream. 6th ly, a plea of pre-

scription, setting forth that
more than twenty years before the

suit—viz., in 1820 and until, 1838,
there was a saw-mill on the stream;
that in 1838 it was removed,and a

clover-mill erected in its place,

which last mentioned mill was re-

moved in 1846, and within a year
from its removal a grist-mill was
put up

;
that the occupiei-s of these

several mills, for twenty yeai’s,

before the commencement of this

suit, enjoyed the i-ight without in-

tcri’uption, of kec])ing back the

water to such an extent and for such

a time, as was necessary to enable the

occupiers, for the time being, of the

said 7nills, to wake full use. of the said

ivater, for beneficially using the said

mills respectively; and that, to

enable them so to use the said

mills, it was not at any time
necessary for the occupiers thereof

to, nor did the defendant keep or con-

tinue set up or closed any mill dams,
(&^c., across the said stream, to obstruct

the water to any greater extent, orfor
any long time, than had theretofore,

during the existence of the said mills,

so destroyed and removed as afore-

said, been necessary for beneficially

working and using the same : that,

before, and at the times, &c.,

the defendant was the occupier
of the gristmill last afore-

said, and in order to enable
him to make use of the water for

working the same, it became
necessary for him to, and he did

keep up and close the said mill-

dam, and thereby necessarily ob-

structed the water to and for such
and no greater extent and time than

was necessary to enable him bene-

ficially to use his mill

—

quae sunt

eadem, &c. The plaintifts joined

issue on the 3rd plea, and tra-

versed the averments in the sixth.

Held, that the 3rd plea only put in

issue the alleged natural right of

the plaintifts, by reason of their

possession, as alleged in the de-

claration
;
and that no evidence

was admissable under it to shew
that such general right had been
lost by reason of an}- conflicting

right acquired, on any special

ground, by the defendant. .^Is to the

sixthplea~l^i. That it must be con-

sidered as a plea of pi’escri])tivo

1‘ight under the act of 10 k 11 Yic.

ch. 5 ;
and, thei cfoi'e, lhai the en-

joyment must be for twenty 3*ears

oext before the commencement of
the suit. How the enjoyment for

tweiit}’ 3’oai’s, not can ieil up io the

time of the action, might have
availed as a ftmmlation for ]>rc-

Hiiming a gi-ant, indepeiub'ntl}’ of
the statute, could not be C(Uisid-

cred under the pleadings
;
though
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semble, that the evidence given
would have been insufficient for

that purpose. 2nd. That whether
a year did or did not elapse after

the saw mill was removed before

the clover mill was worked by
water, was immaterial; for the
inlen-uption intended by the stat-

ute is an adverse interference with
the enjoyment, not a voluntary
abstaining from user by the de-

fendant. 3rd. That the only ques-

tion, under the evidence, was,

whether the enjoyment of the al-

leged easement, such as was shewn
between 1839 and 1846, was suffi-

cient to support the plea : that,

with regard to this, the point to

be considered was, to what extent

had the defendant enjoyed the

privilege of obstructing the water
lor twenty years; not to what
height the dam had been kept up
— i. e., to what extent he had pre-

pared means for such obstruction.

4th. That the evidence in this case

—which shew'ed that while the

clover mill \vasin existence (from
1839 to 1846) the stream was used

only for one or two months in the

year, at a time when the water was
high, and when for all that ap-

peared such user occasioned no
injury or detention, would not sup-

port the defence of prescriptive

right to the extent pleaded. Me-
Kechnie et al. v. McKeyes, 37.

10 11 Vic. ch.5—Prescription

—Life Estate—Pleading.']— 2. In

case for ovei-flowing the plaintiff’s

land, the defendant pleaded the

enjoyment of a inght for twenty
years — the replication simply
traversed the enjoyment.

—

Held.,

that the plaintiff could not give

in evidence a life estate outstand-

ing, as tenant by courtesy, but
must, by sec, 5 of 10 & 11 Yic. ch.

5, reply that fact specially. Stuart

V. Spence, 486.

PEESUMPTION.
See Deed—Marriage—Prescrip-

tion— Eeceipt.

PRINCIPAL AND AGENT. .

See Promissory Notes, 4—Chat-
tel Mortgages, 3.

PEOMISSOEY NOTES.
See Evidence, 1,7.

Notes endorsed to Bank for collec-

tion—Their liability for want of due
diligence in presentment.]— 1. The
plaintiffs indorsed a promissory
note to the defendants, for collec-

tion. The note was made by one
C. C. living at Cobourg, payable
to the order of one G. S. B. gener-
ally, not at any bank or other
place

;
and from G. S. B. it had

passed, by several indorsements^
to the plaintiffs. After it had been
received by the defendants, it was
indorsed by their teller at Toronto
in favor of J. T., their agent at

Cobourg. The different indorsers
were notitied by the Bank that the
note had been presented to the
maker, and payment refused, and
that the Bank looked to them for

payment; and the note was re-

turned to the plaintiffs as having
been duly presented. The plain-

tiffs then sued the indorsers, bnt

were defeated in their actions, in

consequence of a w’ant of proper
presentment for payment. Held
that, under the circumstances of

this case, the Bank were liable to

the plaintiffs for such want of pre-

sentment, notwithstanding a no-

tice issued by them, and which
the plaintiffs had received, thatall

notes delivered to them for collec-

tion should be wholly at the risk

of the persons leaving them, and
that they (the defendants) would
be responsible only for moneys^
actually received in payment of

such notes, but not for any omis-

sions, informalities or mistakes, in
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respect of such notes. Browne et

al. V. The Commercial Bank of the

Midland District^ 129.

Promissory note— Fictitious pay-

eef]—2. Where a note is made pay-

able to a fictitious payee, and not

to his order, or bearer, a person
receiving it from a third part}^ for

value cannot maintain an action

against the maker by declaring as

on a note payable to bearer. Wil-

liams V. Noxon, 259.

Promissory Note — Consideration
— Pleading. — 3. Assumpsit
against the maker of a note made
payable to bearer, and avei-red to

have been delivered by the defend-

ant to the plaintiffs. Plea—That
the note was made for the ac-

commodation of A. C. and J. 0.;

that there never was any consider-

ation or value for the payment by
defendant of any part of said date,

and that the plaintiffs always held,

and now hold the same without
any value or consideration. Held,
on demurrer, plea bad. Muir et

al. V. Cameron, 356,

Promissory note—Notice of non-

payment.']—4. A. proposed to give
his note, indorsed by defendant, in

payment for goods, stating that the
defendant lived at Lindsay. He
subsequently made the note pay-
able to defendant, procured his en-

dorsement, and transmitted it to

his creditor at Toronto. Held,
that the maker must be considered
as the agent of the indorser : that
his statement of the indorser’s
place of residence rendered
further inquiiy unnecessary, and
therefore that a notice of non-pa}'-
ment duly mailed to Lindsay, was
sufficient. Held, also, that the
above facts supported an allega-

tion of due notice. McMurrichw
Poioers, 481.

QUIET EN.TOYMENT.
See Covenant — Highway, 2—

Pleading, 3.
'

EECEIPT.

Receipts for purchase-money of

land— Omission ofpurehasefs name,

effect of—Land Sales Act 4 5

Vic.ch. 100.]—The plaintiff pro-

duced two receipts for certificates

of deposits to the credit of the

Receiver General, on a purchase
of certain lands. In both receipts

the money was expi’essed to have
been received from the plaintiff;

in the first a blank was left for

the name of the person to whom
the sale was made, the words “sold

to” being inserted : in the second

no mention was made of the pur-

chaser, Held, that the receipts

imported a sale to the plaintiff, in

the absence of any proof to the

contrary. Young et al. v. Scohie,

372.

RECOGNIZANCE.
See Limits.

Recognizance of hail — Action

against one alone, where others

hound.]—Where an action was
brought on a recognizance of bail

against one of the bail alone, and
it appeared by the declaration that

others were jointly bound, it was
held that the objection was fatal,

and might be taken advantage of

without a plea in abatement. The
y)lea in this case was clearly bad.

Alills V. McBride, 145.

RECORD (NISI PRIUS.)

1. The want of an appearance
on the Nisi Prius record in eject-

ment may bo amended after trial;

but the objection is waived, and
the amendment unnecessary, if

the defendant aiqiear at the trial,

and going into his defence. John-

son et at. v. McKenna, 520.

Nisi Prius record in ejectment—
Irregularities —2. In a Nisi

Pi ins record in ejectment the first

planitum was of Trinity term, 14

Vic. 1851, instead of 1850; and
the second of Hilary term, 15 Vic.
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1851, instead of 14 Vic.—the year

of our Lord being wrong in the

first place, and the year of the

reign in the second. These objec-

tions were overruled at the trial,

and afterwards renewed in banc.

The court would not entertain

such objeccions as a ground for

setting aside the verdict, and
would have allowed an amend-
ment if necessaiy, but thej^ held

it not to be required, as the record

might be made correct by reject-

ing what was inaccurate. Qucere,

Whether the 40th rule of H, T.

13 Vic. does not apply to eject-

ments, and whether, therefore,

there was any ground for the ex-

ception taken ? An award of

venire is not necessaiy. The facts

of this case were similar to those

in Doe Tiffany v. Miller, and the

judgment given there was com-

mented upon and adhered to. Doe
dem. Springer v. Miller^ 57.

EEGISTEATION.
Bee Assignment, 2.— Chattel

Mortgages. — Fraudulent
Deeds and Assignments.

Lease -— Assignment—Registry—
9 Vic. cli. 34.]—A leased to B. and

C. for fourteen years, giving a cov-

enant to renew at the end of that

time for a similar term, unless he

should choose to pay for the im-

provements— this tease was reg-

istered. The lessees then assigned

part of the premises, and the as-

signee did not register. 0. devised

his interest to B., who subse-

quently mortgaged the whole
premises to the plaintiffs— this

mortgage was registered. Held,

that the covenant for renewal did

not extend the term so as to bring

the lease within 9 Vic. ch. 31;
that the unnecessary registration

of it did not make it requisite to

register the assignment, and there-

fore that the mortgage to the jilain-

tiffs could not affect the premises
assigned. Doe dem. Kingston Build-
ing Society v. Rainsford, 236.

EEGISTEY OFFICES,
See Prescott and Eussell (Uni-

ted Counties of.)

Removal of.']—The powers with
respect to the removal of registry
offices, given to the District Coun-
cils by 9 Vic. ch. 34, sec. 19, are
now vested in municipak councils
for counties .—Fraser v. The Mu-
nicipal Council of Stormont, dec.,

286.

EENT-CHAEGE.
See Debt—Execution.

EENT.
See Lease.

EEPLEVIN AND EEPLEVIN
BOND,

See Notice of Action, 1.

Avowry under distress for rent—
Eviction by paramount title—Evi-
dence—Flea of '‘"non tenuitf ']—In
an action of reph vin, the defend-

ants avowed under a distress for

one quarter’s rent, due to S. B,,

one of the defendants, on a demise

to the plaintiffs at a quarterly rent.

The plaintiffs replied— 1st, Non
tenuerunt

;

2ndly, That the said

S. B. had previously leased a por-

tion of the premises demised to

them to one Parker, for a term
unexpired, and that Parker evicted

the plaintiffs. To the last plea the

defendants rejoined, that the plains

tiffs voluntarily delivered up pos-

session of such portion to Parker^

and elected to remain as tenants

of the remainder for the time and

at the rent in the avowry men-
tioned. It was proved that Parker,

having a lease from S, B. includ-

ing a narrow strip of land demised

to the plaintiffs, and whieh had

been used by them as a passage to

the rear of their premises, began

about the middle of the quarter
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previous to that for wliich the rent

was claimed to put up a building

which coveiod such passage;

that in lieu of that entrance an-

other was opened on the north side

of the house, on land belonging to

S. B., and paved with boards taken

from che old passage; that the

men who did this work were em-
ployed by the plaintiffs at Park-
er’s request, and were sent by
them to him to be paid

;
that this

change of the passage was pro-

posed by the plaintiffs, as they
said it would answer them as well.

After it was made the plaintiffs

paid the rent for the following

quarter, claiming no deduction.

When the next quarter’s rent fell

due they refused to pay, claiming
an abatement for alleged injuries

caused by the erection of Parker’s

new building, but not for the ob-

struction of the passage way. This

was refused as a separate action

was then pending for those inju-

ries. The defendants distrained,

and thereupon this action was
brought. Held, that the defend-

ants could not support their

avowry as for rent reserved on
the whole of the premises under
the original letting, for no interest

passed to the plaintiffs in that

part which had been previously

demised
;
that the plaintiff's were

not precluded by their assent from
setting up an eviction by para-

mount title which they could not
have resisted

;
and that, undei'the

pleadings, they were therefoi’e en-

titled to a verdict. Eobinson,
C. J., dissentlente on the ground
that the evidence of consent on

the part of the ])laintilTs was suffi-

cient to warrant the jury in find-

ing that there was no eviedon
;

and that the arrangement between
Parker and the plaintiff's did not

put an end to the original lease,

so as to prevent the defendants

from avowing under it. Carey et

al. v. Bostwick and Higgins, 156.

Replevinbond, formof—Plea,

rent in arrearP']—2. A replevin

boni entered into by the principal

and three sureties is sufficiently in

accordance with the directions ef

4 W, IV. ch. 7; and the assignee

of such bond may sue in his own
name.

In debt on a replevin bond the

declaration set out that the plain-

tiff had distrained goods of H, S.

N, and J. V. N., which were
claimed by the now plaintiff, who
replevied. The defendant pleaded

“no rent in arrear,” which was
held clearly bad as being a defence

which should have been pleaded

to the avowiy in the original ac-

tion, if at all. 'Meyers v, Mayhee,

200 .

EBSOLUTIOISr. (OF MUNICI-
PAL COUNCIL.)

See Municipal Corporations, 1.

EEYISION (COUET OF).

See Taxes.

EOMAN CATHOLIC SCHOOLS.
See Common Schools.

SALE.
See Eeceipt.

SCHEDULE.
See Assessment, 2.

SCHOOLS.
See Common Schools.

SET-OFF.

See Evidence, 7 — Limitations,

(Statute of), 1—Penalty, 1.

SHERIFF.
See Appeal 2—Partners and
PaUTNERsIIIP, 2— PllAnTICE, 6.

SIIEEIFF’S DEED.
Sheriff's sale—More land C07i-

veyed than sold— Effect of such con-

veyance.—Power of sheriff after-

wards to make a correct deed— What
is an inception of execution of writ
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against lands.~]—The sheriff hav-

ing, in 1839, put up and sold part

of a certain tract of land, by mis-

take conve}md the whole, describ-

ing it in such terms that on the

face of the deed no parcel could

be distinguished from the rest, and
allowed to pass alone; Held^ that

he must be considered in the same
light with any other person having
a power to execute

;
that he could

not be regarded as functus ojficio by
the execution of the first deed,

which was wholly inoperative and
void

;
and that he might therefore,

in 1849, make a deed of the part

actual 1}^ sold.

Queer

e

Whether, in this case,

the debtor having a. title to all the

land conveyedy it the part sold had
been separately described and di-

visible from the part not sold oh
the face of the deed, it could have
passed alone, under such circum-

stances, though' the case might be

otherwise if the mistake had arisen

from including land.,not owned by
the debtor?

^

Quoere, also
;
Whether the proper

course would not have been to ap-

ply to the court to set aside what
had been done under the execu-

tion ? Burns, J., concurred also

in the judgnlent of the court on
other points in this case, before
reported. Doe dem. Tiffany v.

Miller

y

65.

SHEEIFFS SALE.
See Practice, 6.

SIDE LINES.
See Survey. ""

’

,

'

SLANDEE.
' "

See Libel,

STATUTES (Construction dp).

21 Jac. 1 ch. 16*—See “LiiUitatioDs
(Statute of),” 1. , . r ;

22 & 2.3 Car. II.—See ‘
‘Costs.”’ ; ^

,

29 Car. II. ch. 3.—See “Frauds (Stat-

ute of).”
”

5

Geo. II. ch. 7.—See “Lands.”- •

50 Geo. III. ch. 1, 59 Geo. III. ch. 1,

and 4 Geo. IV. sess, 2, ch. 10—See
“Highway,” 4.

2 Geo. IV. ch. 5.—See Articled Clerk.”
8 Geo. IV. ch. 1—See “Ordinance.”
2 W, IV. ch. 35—See “Partition.”

,

4 Wm. ch, 1—See “Limitations (Stat-

ute of),” 3, 4,

5 W. IV. ch. 3—See “Arrest,” 1.

6 W. IV. ch. 18, sec. 2—See “Insur-
ance,”!.

4 & 5 Vic. ch. 10, sec. 41—See “By-
law,” 1.

4 & 5 Vic. ch. 100—See “Land Salies

Act.”
7 Vic. ch. 11—See “Ordinance.”
8 Vic. ch. 13, sec. 57—See “Appeal”3.
8 Vic. ch. 48—See “Insolvent and In-

solvency.”

9 Vic. ch. 34—See “Registration.”
10 & 11 Vic. ch. 5—See “Pleading, ’d3— “Prescription.” ’

,

.

'

10 & 11 Vic. ch, 31—See “Customs
Act.”
_12 Vic. ch. 30;—See “Crown jLands

Agent,'” .

12

Wc. ch. 35-^See“Survey. ”

12

Vic. ch; 74, and 13 & 14 Vic. ch. 62
-—See ‘ ‘Assignment, 2— ‘ ‘Chattel Mort-
gages, ”—:“Fraudulent Deeds and Assign^
nients,”

,

12 Vic. ck. 81—See ‘‘By-law’’--^ “Higli-

way,” 1, 3—-‘‘Town Councili6rs,’’A-‘‘Mu'-

nicipal Corporations.’ .
'

^ V ;

13 & 14 Vic<<- ch. 4S—See “Common
Schools.”

,
, ^

,

13

& 14 Vic. ch. 53^—See “Execu-
tion,” 2. y '

-

13&'14 Vie.; ch. 61^Sce “Limitations
(Statute of),” Ij- 2.

13 & 14 Vic. ch. 132—See “By-law, ” 2.

14 & 15 Vic. ch/ 54—See /‘Jjlotice of
Action.” ^ “ ’

14’& 15 Vic. ch. 66^See “Evidehce,

14

& 15 Vic. ch.-114-=-See “Ejectment/’
16 Vic. ch. 19 sec. 2—f“See “Evi-

dence,” 10.

SUMMONS. '

See IBLecYions.

SUEVBY. •

;

Side lines of lotSy how .dsceftdiiied

—Survey— 12 Vic. ch 35, case

within 36fA section of—Comtruction

of‘32nd section.']— the oxdgiuRl

survey of the. • toWiDship of K.,

which was made by alternate con-

cessions, the lines iri front of the

first ar>d rear of the 'seed fid con-

cessions were run, ’'and a single
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row of posts planted along the lat-

ter to divide the space into two

hundred acre lots. The line be-

tween the first and second conces-

sions was afterwards surveyed un-

derinstructions from Government,
and divided off into lots of the

same size. Held, A case within

the 36th section of 12>Yic. ch. 35

;

and therefore that the side lines
^

of lots in the second concession

should be ascertained by the posts

of the original survey on the line

in rear of that concession, and not

by those of the subsequent survey

on the division line between the

first and second concessions. Mc-
Donell V. McDonell, 350.

TAXES.
Mandamus—Court of Bevision—

Taxation of property —The court

refuse to interfere by mandamus
to -compel a municipal council to

alter the assessment of the appli-

cant’s property as settled on ap-

peal by a court of revision.

They also declined to express

any opinion as to the principle to

be adopted in the taxation of pro-

perty—whether the intrinsic value

only should be regarded, or wheth-
er the amount which it could be
or has been leased for, or what it

does in fact produce to the pro-

prietor, should bo taken into con-

sideration. In re William Dickson
and the Municipal Council of the

Village of Galt, 395.

TBNDBE.
The evidence given in this case

shewed a sufficient tender. Rey-
nolds V. Allan, 350.

TIME, (Computation of).

See Chattel Mortgages, 2—Par-
tition, 2.

TITLE.
See Covenant—Evidence, 5, 9—

Insurance—Pleading, 14.

TOLLS.

Carriages convejdng the mail

are not exempted from payment
of lolls. Paris and Dun'kas Road
Company v. Babcock, 335.

TOWN COUNCILLORS.
Qualification forJ\ — Under 12

Yic. ch. 81, sec. 65, as amended
by 14 & 15 Yic. ch. 109, schedule

A, part 12, candidates for town
councillors must be not only as-

sessable, but assessed for the neces-

sary amount of property.

—

The
Queen ex ret Metcalf v. Smart, 89.

TRESPASS.
See Costs—Crown Lands Agent
—Evidence, 5—Highway, 4

—

Interpleader.

Trespass—Fi. fa. set aside —Sale
under—Liability ofplaintiff for acts

of sheriff. —A. gave to B. a cogno-
vit, with an agreement that judg-

ment was to be entered immedi-
ately but no execution to issue,

except in certain events. On the
8th of November B. put a fi.fa.

in the sheriff’s hands, and on the
18th A.’s goods were seized at his

store at St. Thomas, but ho was
allowed to retain them on giving
security to the sheriff. After the
seizure A. obtained a summons to

set aside the fi. fa. for breach of
faith, which was enlarged at B.’s

request. On the 13th of January,
while the application was pend-
ing, B.’s attorney telegraphed to

his agent at London not to let the

sheriff close A.’s store. The sheriff

then requested instructions from
the agent what to do, but received
none

;
afterwards this agent told

him of reports that A. was soiling

the property, &c., and suggested a
sale—and the sheriff accordingly
sold a portion of the goods on the
16th and 17th of January. On the
17th the sheriff, received orders
mot to proceed, and immediately
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stopped the sale; he had no notice

of the summons—which was made
absolute on the 22nd of January.

IJeld, that x\\q fi.fa. having been

set aside, as obtained by B. on a

judgment entered contrary to good
faith, B. was liable to A. in an ac-

tion of trespass for all damages
sustained from the sale, as well as

the seizure. Jacobs v. Uobb et al.,

216 .

Trespass—Ejectment—Evidence.']
—One F. rented the locus in c[uo

from the plaintiffprevious to May,
1851, when he went out, and the

defendant obtained possession

;

the plaintiff recovered in eject-

ment, in which the demise was
laid on the 14th of June, 1851, and
entered his judgment in March,
1852; he then brought trespass

qu. cl.fr., alleging the trespass to

have been committed on the 5th
of July, 1851. The trespass proved
was in May, 1851, lohile F. was in

possession

;

but held, that the action

was maintainable, for the recovery
in ejectment entitled the plaintiff

to treat the defendant as a tres-

passer from the day of the demise.

—Foster v. Foster, 60^7.

TROYEE.
See Evidence, 1

—

Damages, 1

—

Fixtures—Partners and Part-
nership.

USURY.
Party to a suit calling the oppo-

site party, how far bound by his evi-

dence.]—Where a party to a suit

calls the opposite party, he is not
necessarily concluded by his an-

swers. Ejectment on a mortgage
—The defendants pleaded usury

;

and they produced two papers,

purporting to bo copies of letters

written by the mortgagor to the
plaintiff (the mortgagee as tend-

ing to shew that they were replies

made by the mortgagor to letters

written by the plaintiff, which

were produced; and they relied

upon thewholecorresponder.ee as
making out cleai*ly a usurious bar-

gain. The plaintiff was called and
swore that he had never received

the letters of which the defendants
professed to produce copies, and
that there was no usury in the

mortgage transaction. Held, that

it should nevertheless have been
left to the jury to say whether
they did not believe, from the
plaintiff’s own letters, that such
answers had been received as the

defendants relied upon
;
and if so,

whether on the whole correspond-
ence there was sufficient proof of
usury.

—

Mair v. Culy and Young,

321.

YARIANCE.
See Libel.

VENDOR & VENDEE.
Sale of flour deliverable on board

in good condition—Damage received

while i&aiting for vessel—Liability

for.]—On the 4th of June, 1852,

the plaintiff bought from the de-

fendants, through their agents,

1100 barrels of flour, and received

a sale note as follows:

—

“Toronto, June 4th, 1852.

Messrs. C. ct* W. Wadsworth,

“I have this day sold for your account
1100 barrels of flour at the Humber,
guaranteed to inspect as Ho. 1 superfine

in Montreal, Boston, or New York, de-

liverable free on board in good order and
condition 16s. 9d. per barrel.”

Having made the purchase he
wrote to G., with whom the flour

was stored at Milton Mills, on the

River Humber, subject to the de-

fendants’ order, saying that he ex-

pecied the steamer Marion would

be at the Humber in the morning,

and that he proposed shipping

this flour on board of her. On the

5th of June he wrote again to G.,

saying that the steamer would be

ready to commence loading on the
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morning of the 7th, and desiring

him to arrange accordingly. On
the 7th, the defendants gave to the

plaintiff their written order upon

G. to deliver the flour to the plain-

tiff or order, and the plaintiff trans-

mitted that order to C. with direc-

tions to ship the flour on the

Marion, consigned to certain per-

sons in Boston, the defendants to

pay shipping charges. The flour

was shipped on the 9th, but when
G. received the plaintiff’s notice

he had immediately sent it down
the river to be ready for the

steamer; while waiting there in

the scow there was much rain,

and when the flour reached Bos-

ton it was found to be injured.

The jury found that the plaintiff

was entitled to £62 damages of

which £50 was occasioned by wet
while in G.’s warehouse, and £12
while in the scow.

Held, on motion for a new trial,

that the plaintiff’s conduct was not

such an interference as to take
the flour out of the hands
of the defendants, or their

agent, from the time of leaving
the mills, and to relievo them
from liability for damage received

while in the scow, and that the

verdict must therefore be allowed
to stand. Wilmot v. Wadsworth
et al, 594.

YENUE.
The evidence given by the plain-

tiff in this case was held not a sufli-

cient compliance with the usual
undertaking on changing the
venue .—Miller v. Harrow, 349.

VEKDICT.
See Assets—Inconsistency.

1. On a plea of ne unquesoxocn-
tors by two, the plaintiff may have
a verdict against one only .—The
Earl of Elgin v Slawson and Hor-
ner, executors of Wrn, Swartz, de-

ceased, 289.

2. Action against Carriers—Non-
joinder—Evidence of improper con-

duct .']—In an action against four,

the declaration stated that the de-

fendants were proprietors of a

common stage coach for carrying

passengers from T. to B.; that

they received the plaintiff as a

passenger for certain reward in

that behalf; and by reason thereof

it became and was the defendants’

duty to use due care and dilligence

in conveying the plaintiff; yet

they, not regarding their duty,

did not use duo dilligence, &c.,

but by reason of the carelessness

and improper conduct of the de-

fendants, by their servant, in con-

veyance of the plaintiff, he was
thrown off the said coach, and in-

jured, &c. Held, that upon this

declaration a verdict might be

given against three of the defend-

ants, and for the other. Gunn v.

Dixon, Dlayter, Elgie, and Bell,

461,

WILL
See Estoppel, 3.

What interest taken hy executors.]

— 1. In 1848, J. H. by her will

devised as follows :
—“The charges

of ray declining days and my fun-

eral first to be paid, after which I
give and bequeath all my real estate,

known as &c., to he sold to the best

advantage, and which is to be di-

vided in manner and form as fol-

lows.” Certain legacies were
granted to children and grand-

children, and the remainder of the

estate was directed to be equally

divided between two daughters of

the testatrix. The will concluded
thus— “for the execution of this

my last will and testament, and I

hereby nominate and appoint A.

B., S. II., and W. II., joint cxccu-

toi’s, hereby giving them full

power to settle all business b}' mo
kept unsettled, hereby revoking
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all other and former wills by me
at any time heretofore made.

Held, that the executors took a

power not a legal estate. Hopkins
V. Brown, 125.

2. Estate tail, or in fee

^

—W. F.

died in 1841, leaving a will as fol-

lows : ‘‘I will and devise unto my
son C. F., all and singular that

farm, &c., tliB same to be by him
the said C. F., peaceably pos-

sessed and enjoyed for and during
bis natural life; and after his de-

cease I will and devise the same
to the heirs of the said C. F,; and
to their heirs and assigns for-

ever
;

* * * *

and in the event of either of my
sons C. F., I. B. F., or E. F., or

either of my daughters, S. F. or

M. F. dying before they come of law-

ful age, or without lawful issue, then,

and in such case, the legacies here-

in devised and bequeathed to them
shall be equally divided amongst
the surviving ones, share and
share alike.” C. F. died at the age
of thirty, and unmarried. Held
per Cur., that the plaintiff, as heir-

at-law of the testator, could not

recover. The opinion of the Chief
Justice upon the construction of

the will was, that the word “or”
should be read “and”; and that 0.

F, took an estate in fee, subject to

an executory devise over, in case

he should die under age, and with-

out issue.

Burns, J., considered that the

will should be read without alter-

ation
;
that C. F. took an estate

tail, and therefore that on failure

of such estate the devise over took
effect. Doe dem. Forsythv. Quack-
enbush, 148.

3. Estate in fee, or for life ?]—J.

C. died in 1809, leaving a will as

follows : He first devised different

lands to his wife and children,

giving them clearly an estate in

fee
;
then in a subsequent clause

he gave and bequeathed, “m like

manner as before," to his wife the
land in question, with other lots

in the same concession, “together
with the equal third of all and sin-

gular of the property I now live

en, to be for her support during
her lifetime or widowhood, at

which period it goes to such of my
children as she may direct, the

real and personal estate, to have
and to hold the above described land

as before described, with and every
appurtenance thereunto belong-

ing, unto my said wife, her heirs and
assigns forever." The laud on
which the testator lived was in a
subsequent clause devised in fee

to his son son J. C. Held, that the

words “the above described land”

should be referred only to that

described by lots; and that tbe

widow took an estate in fee in that,

and a life estate with a power of

disposal over in the land on which
the testator lived

—

Campbell v.

Fretwell etui., 328.

WOEDS (Construction op).

“Now pending.” See Guarantee 1.
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